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8hallcro88  v.  Wright^  p.  165,  exhibits  an  unusual  kind  of 
liability  in  quasi-contract,  as  we  now  say.  A  man  dies  in  a 
friend's  house  of  an  infectious  disease.  Under  medical 
advice  the  house  is  disinfected  and  the  furniture  of  the  sick- 
room destroyed.  The  dead  man's  estate  is  liable  for  the 
value  of  the  property  destroyed  and  the  other  incidental 
expenses,  and  a  reasonable  payment  in  that  behalf  is 
properly  allowable  in  the  executor's  account.  It  might  be 
an  interesting  exercise  for  a  student  in  a  jurisdiction  where 
common-law  pleading  is  still  in  force  to  draw  the  declara- 
tion that  would  be  required  in  an  action  against  the  executor 
if  he  refused  to  pay. 

At  p.  227  that  very  learned  and  careful  Judge  Vice- 
Chancellor  Wigram  is  reported  to  have  used  a  construction 
after  the  fashion  rather  common  in  Thucydides,  perfectly 
clear  as  to  the  sense,  but  defying  grammatical  analysis. 

In  the  cases  of  Wadswortk  v.  Queen  of  Spain  and  De 
Haher  v.  Queen  of  Portugal^  pp.  398  %qq,^  which  were  dis- 
posed of  together,  the  Court  of  Queen's  Bench  decided 
that  the  immunity  of  a  foreign  Sovereign  from  being  sued  in 
our  municipal  Courts  extends  to  the  protection  of  his  property 
in  England  from  any  process  available,  among  subjects, 
against  the  property  of  third  parties,  such  as  foreign  attach- 
ment under  the  custom  of  London.  The  Queen  of  Spain, 
however,  had  to  go  without  remedy  for  her  name  being 
abominably  defaced  by  some  illiterate  clerk  in  the  Mayor's 
Court.  At  p.  426  reference  is  made  by  the  Court  to  a  story 
in  "Selden's  Table  Talk"  of  the  King  of  Spain  having 
been  outlawed  in  Westminster  Hall :  the  page  in  Singer's 
edition,  by  the  way,  is  not    108    as   cited   in   the   report 
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but  180.  We  may  observe  that  under  the  same  heading  of 
"Law"  and  the  following  one  "Law  of  Nature"  one  or 
two  other  statements  are  ascribed  to  Selden  which  seem  to 
represent  the  misunderstanding  or  treacherous  memory  of  an 
unlearned  narrator  rather  than  anything  that  Selden  can 
really  have  said  even  offhand.  That  a  judgment  of  the 
King's  Bench  "  binds  no  body  but  whom  the  case  concerns  " 
was  no  more  true,  and  hardly  more  plausible,  in  the  middle 
of  the  seventeenth  century  than  it  would  be  now. 

Lord  Campbell's  duly  reported  opinion  about  the  value 
of  legal  authorities  is  of  more  importance  than  imverified 
recollections  of  Selden's  talk,  although  Selden  was  the  much 
greater  lawyer  :  but  when  we  read  in  Lord  Campbell's  judg- 
ment in  Doe  v.  Rmham^  p.  653,  that  our  Courts  treat  an 
Irish  judgment  with  "  the  same  deference  ...  as  if  it  had 
been  pronounced  in  Westminster  Hall,"  the  statement  seems 
rather  wide  at  first  sight.  It  is  justified  when  we  reflect 
that  so  long  as  we  had  three  independent  Superior  Courts  of 
common  law  they  did  not  hold  themselves  positively  bound 
to  follow  one  another's  opinions.  In  this  case,  in  fact,  the 
Court  of  Queen's  Bench,  having  carefully  considered  a 
decision  of  the  Irish  Court  of  Exchequer  admitted  to  be  in 
point,  unanimously  differed  from  it,  as  at  that  time  they 
would  have  been  free  to  differ  with  the  Court  of  Exchequer 
here.  Another  dictum  of  Lord  Campbell's  at  p.  467  is  to 
the  effect  that  Courts  of  common  law  take  judicial  notice 
of  the  doctrines  of  equity  as  being  part  of  the  law  of  the 
land,  though  it  is  otherwise  as  to  practice.  This  is  no  longer 
of  any  other  than  historical  interest  in  England.  The 
proposition  appears  -to  have  been  quite  sound  in  1851 ;  it 
might  need  a  somewhat  minute  research  to  satisfy  oneself  as 
to  the  time  when  it  became  so. 

Sievewright  v.  Archibald^  p.  353,  is  a  very  troublesome  case 
as  to  the  effect  of  brokers'  bought  and  sold  notes  as  a 
memorandum  of  a  contract  under  s.  17  of  the  Statute  of 
Frauds. 
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Oort  V.  Ambergate  Ry.  Co.^  p.  369,  is  one  of  the  line  of 

decisions  which  led  up  to  the  doctrine  of  what  is  now  called 

"  breach  by  anticipation."     The  great  authority  of  Baron 

Parke  frowned  upon  this  new  opinion  at  its  birth,  but  it  is 

noiw    settled    law  in   England,  and,  we  believe,  generally 

accepted  in   other   common  law  jurisdictions,  that  a  total 

repudiation  of  a  contract — or  conduct    manifestly  showing 

that  intention — even  before  the  time  for  performance  may  be 

treated  at  the  promisee's  option  as  an  immediate  breach. 

Mosley  v.  Hide,  p.  344,  is  a  profitable  conveyancing  case. 

If  a  vendor  has  agreed  in  the  contract  or  conditions  of  sale 

that  certain  named  parties  will  join  in  the  conveyance,  he  is 

taken  to  affirm  that  by  so  doing  they  can  make  a  good  title  ; 

and  if,  by  reason  of  facts  known  to  the  vendor  and  not  to 

the    purchaser,    their  joinder  will  not  make  a  good  title, 

the  purchaser  is  not  precluded  from  objecting  to  the  title 

when  he  finds  that  the  proposed  form  of  conveyance  will 

be  of  no  substantial  value.     The  justice  of  the  decision  is 

obvious,  which  perhaps  is  more  than  can  be  said  for  all  of 

the  rules  applicable  to  the  relations  between   vendor  and 

purchaser. 

F.  P. 
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BKIDSON  V.  BENECKE(l). 

(12  Beav.  1—7;  S.  C.  13  L.  T.  277.) 

A  special  iDJanction,  on  notice,  to  prevent  the  infringement  of  a  patent 
refused,  on  the  groond  of  delay,  notwithstanding  the  Cottbt  had  a  strong 
impression  in  favour  of  the  plaintiff 's  right. 

An  injunction  was  i-efused,  and  the  plaintiff  put  to  establish  his  leggl 
right.  He  was  successful  on  the  trial,  but  the  defendants  tendered  a  bill 
of  exceptions.  An  injunction  was  granted,  under  the  circumstances,  before 
the  bill  of  exceptions  had  been  disposed  of. 

This  suit  was  instituted  to  restrain  the  infringement  of  a  patent, 
granted  on  the  26th  of  May,  1836,  for  stretching,  drying,  and  finishing 
wove  fabrics.  The  patent  was  the  same  as  that  in  question  in 
Bridson  v.  APAlpine  (2),  in  which  case,  the  plaintiff  obtained  a 
verdict,  and  the  Chief  Justice  had  certified,  under  the  6  &  6 
Will.  IV.  c.  83,  s.  3,  that  the  validity  of  the  patent  had  come  in 
question.  The  defendant  in  that  case  tendered  a  bill  of  exceptions, 
on  which,  the  Exchequer  Chamber,  upon  the  16th  of  June,  1846,  had 
determined  in  favour  *of  Bridson ;  and  on  the  29th  of  June  following, 
an  injunction  was  granted  by  this  Court  against  M' Alpine. 

The  defendants  in  the  present  case  had  procured  another  patent 
to  be  granted  to  Phillips,  their  manager,  which  they  used  in  their 
manufactory.  The  plaintiffs  insisted  this  was  an  evasive  imitation 
of  their  patent. 


(1)  BoviU  V.  CraU  (1866)  L.  E. 
1  £q.  388, 390 ;  Bovill  y.  Qoadier  (1866) 
L  R.  2  Eq.  195,  35  L.  J.  Ch.  432,  12 

R.B. ^VOL.  LXXXV. 


Jut.  (N.  S.)  404. 

(2)  68  B.  B.  75  (8  Beay.  229). 


1849. 

Feb.  9. 

April  16. 

BolU  Omrt 

Lord 

Laitodalk, 

M.B. 

[1] 


[•2  1 


\  1S4&.    Ctl.     12  BEAV.  2—3.  [B.fi. 

Bridson  The  plaintiffs  discovered  the  alleged  infringement  in  January, 

Benbokb.     1848.    In  April,  1848,  they  gave  notice  to  the  defendants  to  desist, 

but  they  did  not  file  their  bill  until  the  80th  of  December  following. 

On  the  15th  of  January,  1849,  they  gave  notice  of  motion  for  an 

injunction  to  restrain  the  defendants  from  using  their  machine. 

Mr.  Turner  and  Mr.  J.  J.  H.  Humphrys,  in  support  of  the 
motion,  relied  on  the  long  enjoyment,  the  establishment  of  the 
validity  of  the  patent  in  the  case  of  Bridson  v.  M' Alpine,  and  on  the 
affidavits  in  support  of  the  application,  which,  they  argued,  clearly 
showed  the  validity  of  the  patent  and  the  infringement  by  the 
defendants. 

Mr.  Roupell,  Mr.  Cole,  and  Mr.  T.  Webster,  contra,  contested 
the  validity  of  the  plaintiffs*  patent,  and  argued,  that  the  question 
in  the  present  case  differed  from  that  in  Bridson  v.  M* Alpine,  the 
decision  in  which  was  not  binding  on  the  present  defendants.  They 
also  urged,  that,  after  the  great  delay,  the  plaintiffs  were  not  entitled 
to  an  injunction  until  they  had  first  established  their  legal  right. 

Mr.  Turner,  in  reply. 

[Hillv.  Thompson  (i),  Bloxam  v.  Elsee  (2),  Spottiswoode  v.  Clarke  (3), 
Bacon  v.  Spottiswoode  (4),  Bacon  v.  Jones  (5),  CoUard  v.  Allison  {i^), 
Lewis  V.  Chapman  (7),  and  many  other  cases,  were  cited.] 

[3]         T^B:  Master  of  the  Bolls: 

Having  regard  to  the  length  of  the  enjoyment  and  to  the  decision 
in  Bridson  v.  M^ Alpine,  I  should,  if  this  matter  had  been  brought 
forward  without  any  delay,  have  granted  the  injunction,  at  the  same 
time  putting  the  parties  on  the  terms  of  going  to  a  speedy  trial. 
And,  without  saying  any  thing  which  might  prejudice  the  rights  of 
the  parties  in  another  place,  it  would  then  have  been  right  for  me 
to  go,  at  length,  into  the  reasons  which  brought  me  to  that  con- 
clusion ;  but  I  own  I  feel  very  great  difficulty  from  the  delay  in  this 
case.  I  think  that  a  party  coming  for  the  assistance  of  this  Court 
to  protect  a  legal  right,  not  absolutely  established,  against  the  party 
who  is  alleged  to  have  infringed  it,  ought  to  come  at  an  early  period. 
I  do  not  say,  at  the  earliest  possible  period,  because  that  would  be 

(1)  17  E.  B.  156  (3  Mer.  622).  (5)  48  E.  E.  143  (4  My.  A  Or.  433). 

(2)  30  E.  E.  275  (6  B.  &  0.  169).  (6)  48  E.  E.  161  (4  My.  &  Cr.  487). 

(3)  78  E.  E.  63  (2  Ph.  154).  (7)  52  E.  E.  63  (3  Beav.  133). 

(4)  49  E.  E.  390  (I  Beav.  382). 
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patting  an  application  for  an  injonction  on  notice,  where  all  parties  Bbidso^t 
*have  an  opportunity  of  being  heard,  in  the  same  condition  as  an  brntorb. 
injunction  ex  parity  which  it  would  not  be  expedient  to  do.  The  [  '4  ] 
rule  of  this  Court  is  very  strict,  that  you  must  apply  in  proper  time- 
Mr.  Bridson  was  first  informed  of  the  proceedings  of  the  defendants 
in  January,  1848,  and  he  had  then  an  inspection  of  the  machine. 
He  very  soon  saw,  that  the  defendants  were  infringing  his  patent ; 
and  in  April,  he  gave  distinct  notice  that  he  should  proceed  to 
establish  his  right  against  them.  He  then  put  the  defendants  on 
their  guard,  and  he  was,  at  that  time,  so  disposed  to  proceed  actively, 
that  he  actually  got  a  bill  prepared  before  the  month  of  May ;  but, 
for  some  reason  or  other,  he  abstained  from  adopting  any  proceedings 
whatever  till  the  month  of  December.  Now,  if  an  action  had  been 
brought  and  diligently  prosecuted,  it  might  have  been  tried  long 
before  this  time,  and  an  action  may  still  be  tried  within  a  very 
limited  time.  I  think  that  I  ought  not  to  grant  the  injunction, 
though  my  impression  is,  that  if  this  application  had  been  made 
earlier,  I  should  (upon  the  evidence  now  before  me)  have  been 
disposed  to  grant  the  injunction,  notwithstanding  the  cases  cited, 
showing  the  danger  of  granting  injunctions  when  a  legal  right  has 
not  been  absolutely  ascertained.  If  the  plaintiffs  endeavour  to 
procure  an  early  trial,  and  difficulties  are  interposed  by  the  defen- 
dants, I  must  give  the  plaintiff  leave  to  revive  this  motion ;  and, 
holding  the  impression  I  now  do,  delay  on  the  part  of  the  defendants 
will  then  induce  me  to  grant  this  injunction. 

An  action  was  accordingly  brought  {Magnall  v.  Benecke),  which 
was  tried  before  Mr.  Justice  Coleridge  and  a  special  jury  on  the 
28th  of  March,  1849,  when  the  *jury  found  in  favour  of  the  patent.        I  *6  ] 
The  defendants,   however,   tendered  a  bill  of  exceptions  to  the 
Judge's  directions  to  the  jury,  which  had  not  yet  been  disposed  of. 

Mr,  Turner  and  Mr.  J.  J.  H.  Humphrys  renewed  their  motion  April  le. 
for  the  injunction,  contending,  that  as  the  plaintiffs  were  in 
possession  of  the  verdict,  backed  by  the  opinion  of  the  Judge,  there 
was  sufficient,  after  the  strong  intimation  of  opinion  expressed  by 
this  Court  on  the  former  occasion,  to  induce  the  Court  to  protect 
the  plaintiffs  in  the  enjoyment  of  their  patent. 

Mr.  Roupell^  Mr.  Cole,  and  Mr.  T.  Webster,  contrdy  argued, 
that  the  plaintiffs,  not  having  as  yet  obtained  judgment  in  their 

1—2 
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BB1D80N      favour,  were  not  entitled  to  an  injunction  :  Bridson  v.  M' Alpine  (i). 

Bbnkoke.  That  the  state  of  the  case  had  not  been  materially  altered  since 
the  last  motion  ;  and,  as  the  defendants'  trade  would  be  stopped  by 
the  injunction,  without  the  power  of  recompensing  the  defendants, 
if  they  ultimately  were  found  right,  the  Court,  considering  the 
balance  of  inconvenience,  ought  not  to  interfere  pending  the  bill  of 
exceptions,  which  raised  substantial  objections  to  the  verdict. 

The  Masteb  of  the  Bolls  : 

No  argument  was  necessary  to  establish  that  a  verdict  is  not  a 
judgment,  and  that  a  bill  of  exceptions  may  possibly  prevent  the 
verdict  from  ever  becoming  a  judgment.  That,  I  think,  would  be 
admitted.  Thinking,  as  I  do,  on  the  one  hand,  that  this  Court  is 
not  absolutely  bound  by  the  verdict,  and  thinking,  on  the  other 
hand,  that  this  Court  ought  not  to  disregard  altogether  a  verdict 
[  *6  ]  *which  has  been  given  after  a  careful  trial,  the  result  is,  that  this 
Court  must  act  according  to  the  circumstances  appearing  in  each 
particular  case. 

The  question  really  is,  whether,  in  this  case,  and  having  regard 
to  the  manner  in  which  it  has  been  brought  forward,  I  ought,  at 
this  time,  to  grant  the  interlocutory  injunction.  I  think  I  ought ; 
and  my  opinion  is  grounded  upon  these  reasons :  first,  there  has 
been  a  long  enjoyment,  which  I  consider  a  matter  of  very  considerable 
importance ;  secondly,  there  is  the  decision  in  the  case  of  Bridson  v. 
M' Alpine  as  to  some  points ;  and,  so  far  as  the  same  points  were 
raised  in  both  cases,  I  consider  Bridson  v.  M*Alpine  to  be  an 
authority,  but  not  further.  I  do  not  think  that  the  defendants  in  this 
case  are  bound  by  M' Alpine* s  case,  as  to  any  matter  which  was  not 
strictly  brought  under  the  judgment  of  the  Court,  in  such  a  manner 
as  to  constitute  it  an  authority  like  any  other  authority  in  the  books. 
I  cannot  concur  with  the  argument,  that,  because  the  points  might 
have  been  raised  in  M* Alpine's  case,  I  am  therefore  to  consider  the 
parties  in  this  case  are  in  any  way  bound  by  that.  I  consider  it  is 
an  authority  as  to  points  decided  in  it,  and  which  the  defendants  in 
this  case  have  endeavoured  to  take  advantage  of. 

Thirdly,  we  have  the  evidence  brought  before  me  on  the  former 
occasion ;  and  I  cannot  forget,  that  I  had  then  a  very  strong 
impression  that  the  merits  were  in  favour  of  the  plaintiffs.  Finding 
that  impression  strongly  corroborated  by  what  took  place  at  the 
trial,  upon  a  careful  examination  of  the  witnesses  and  the  summing 
(1)  68  E.  E.  75  (8  Beav.  229). 
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up,  and  having  regard  to  the  opinion  of  the  learned  Judge,  I  need 
not  say,  that  my  impression  is  greatly  strengthened.  The  question 
remains,  whether  I  can,  on  the  mere  ground  that  a  bill  of  exceptions 
has  *been  tendered  to  the  Judge,  refuse  to  the  plaintiffs  the  benefit 
of  all  these  circumstances. 

I  am  perfectly  aware  that  the  jurisdiction  of  this  Court  does 
necessarily  appear  to  bo  somewhat  anomalous.  The  Court  acts  in 
aid  of  a  legal  right,  and  yet,  as  I  have  already  observed,  there  are 
many  cases  in  which  the  Court  is  to  such  an  extent  satisfied  that 
the  legal  right  exists,  that  it  will  often  give  the  plaintiff  the  benefit 
of  the  jurisdiction,  at  the  very  same  time  that  it  thinks,  for  greater 
satisfaction,  that  there  ought  to  be  a  subsequent  trial.  Cases  of 
that  kind  have  frequently  occurred  where  the  Court  is  not  quite 
satisfied,  though  the  usual  course  is,  to  let  there  be  a  trial,  and 
after  that  trial  has  taken  place,  and  the  verdict  has  been  obtained, 
the  Court  will  then  determine,  with  reference  to  the  circumstances, 
whether  an  injunction  ought  or  not,  at  that  time,  to  be  granted. 

Undoubtedly,  if  there  could  be  a  final  adjudication  of  this  matter 
at  law  in  the  coarse  of  a  few  weeks,  I  might  possibly  be  of  opinion 
that  the  injury  done  to  one  party  by  delay  would  be  trifling  in  com- 
parison to  the  positive  injury  done  to  the  other.  But  I  am  not 
satisfied  that  it  would  take  so  short  a  time  to  bring  this  to  a  final 
conclusion,  by  settling  all  those  points  of  law.  On  the  contrary,  I 
think  that,  having  regard  to  the  circumstances  of  this  case,  much 
more  injury  would  be  done  to  the  plaintiffs  by  delaying  this  injunc- 
tion, than  to  the  defendants  by  granting  it,  even  if  it  should  turn 
oat  afterwards,  on  the  decision  of  the  court  of  law,  to  be  erroneoas. 
Nobody  can  shut  his  eyes  to  the  danger  there  is  of  committing  error 
in  cases  of  this  kind :  the  risk  of  error  is  perhaps  greater  in  these 
cases  than  in  most  others;  but  I  think  I  ought,  under  the 
circumstances  of  this  case,  to  grant  the  injunction. 


BBID60M 

r. 
Bkkeoke. 
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SKIPPER  V.  KING(l). 

(12  Beav.  29—34  ;  S.  C.  12  Jur.  209;  11  L.  T.  81 ;  affd.  12  Jm-.  570.) 

A  sum  was  vested  in  trustees,  upon  trust,  declared  by  deed.  The  deed 
recited  an  intention  to  make  some  provision  fur  A.  and  her  children,  and 
declared,  that  the  trustees  should  hold  the  fund  for  A.  for  life,  and  npon 
her  death  or  doing  any  act  to  incumber  her  interest,  the  trustees  were  to 
stand  possessed,  "  if  there  should  be  one  child  of  A.  thni  living,  the  said 
stock  to  be  an  interest  vested  in  such  child  at  twenty -one,  and  to  be  paid 
accordingly,  if  such  age  should  happen  after  the  death  of  A.,  and  if  not, 
immediately  on  her  death  or  making  any  charge."  And  if  there  should  be 
two  or  more  aach  children,  then  the  stock  to  be  transferred  amongst  such 
children,  in  equal  shares,  at  the  age  of  twenty-one,  if  A.  should  be  dead ; 
but  if  not,  then  immediately  after  her  decea«ie  or  having  made  such  incum- 
brance. The  deed  contained  clauses  of  survivorship  in  case  of  any  child 
dying  under  twenty-one,  as  to  **  the  share  intended  to  be  thereby  provided 
for  such  child  dying,"  and  also  clauses  for  maintenance,  advancement,  and 
accruer.  There  were  several  children ;  one  attained  twenty-one,  and  died 
in  the  life  of  A. ;  Held,  that  her  representatives  did  not  participate  in 
the  fund. 

In  1816,  David  King  executed  a  volantary  deed,  which  was  made 
between  him  and  three  trustees,  whereby,  after  reciting  that  for 
making  some  provision  for  his  two  daughters,  Mrs.  Skipper  and 
Mrs.  Hawkins,  and  for  their  respective  children,  he  had  transferred 
a  sum  of  10,200/.  Navy  Five  per  Cents,  into*  the  names  of  three 
trustees,  it  was  declared,  that  the  trustees  should  stand  possessed 
of  that  sum,  in  trust  for  David  King  for  life,  and  after  his  death,  as 
to  6,000Z.,  in  trust  for  Mrs.  Skipper  for  life,  without  power  of 
anticipation ;  and  from  and  immediately  after  her  decease,  or  doing 
any  act  to  incumber  lier  interest,  that  the  trustees  should  stand 
possessed  of  it,  "  upon  trust,  if  there  shall  be  but  one  child  of  the 
said  Elizabeth  Skipper  then  living,  the  said  stock  to  be  an  interest 
vested  in  such  child  being  a  son  or  daughter  at  his  or  her  age  of 
twenty-one  years,  and  to  be  assigned,  transferred,  or  paid  to  him  or 
her  accordingly,  if  such  age  shall  happen  after  the  decease  of  the 
said  Elizabeth  Skipper,  and  if  not,  then  immediately  after  her 
decease,*'  or  making  any  charge  as  aforesaid  ;  "  and  if  there  shall 
be  two  or  more  such  children,  then  the  said  stock  to  be  assigned, 
transferred,  or  the  produce  thereof  paid,  to  and  amongst  such  two  or 
more  children, in  equal  shares  and  proportions,  at  their  age  *or  respec- 
tive ages  of  twenty-one  years,  if  the  said  Elizabeth  Skipper  shall  be 
then  dead,  or  have  incumbered  the  same;  but  if  not,  then  immediately 
after  her  decease,  or  having  made  such  incumbrance. 


( 1 )  Jeye6  v.  Savmje  ( 1 875)  L.  R  10  Ch. 
555,  44  L.  J.  Ch.  706,  33  L.  T.  139 ; 


I)tiyht(m*8  Settled E8iatee{)SlG)  2  Ch,  D. 
783,  45  L.  J.  Gh.  825,  34  L.  T.  81. 
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"  Provided  always,  that  if  there  shall  be  more  than  one  child,  for  skippbr 
whom  shares  or  proportions  are  intended  to  be  hereby  provided,  K\na. 
as  aforesaid,  and  any  of  them  shall  depart  this  life  under  the 
age  of  twenty-one  years,  then  the  share  intended  to  be  hereby 
provided  for  sach  child  so  dying,  or  so  much  thereof  as  shall  not 
have  been  raised  and  paid  or  applied  for  the  preferment  or 
advancement  in  the  world  of  such  child  or  children,  in  pursuance 
of  the  power  and  authority  hereinafter  for  that  purpose  contained, 
shall  go,  enure  and  belong  to  the  survivor  or  survivors  and  others 
and  other  of  such  children,  and  shall  vest  in  and  be  assigned,  trans- 
ferred, and  paid  to  him,  her,  or  them  (if  more  than  one),  in  equal 
shares  and  proportions,  at  such  age,  and  in  such  and  the  same 
manner  as  is  hereinbefore  declared  of  or  concerning  his,  her,  or 
their  original  share  or  shares. 

"And  in  case  more  than  one  of  such  children  shall  depart 
this  life  under  the  age  of  twenty-one  years,  then,  and  so  often  as  it 
shall  so  happen,  all  and  every  the  surviving  or  accruing  share  or 
sliares  of  such  child  or  children  so  dying  of  and  in  the  said  stock  to 
be  purchased  with  the  said  stock,  or  of  or  in  such  part  thereof  as 
shall  not  have  been  raised  and  paid  or  applied  for  his,  her,  or  their 
preferment  or  advancement  in  the  world,  by  virtue  and  in  pursuance 
of  the  power  and  authority  hereinafter  mentioned,  shall  again, 
from  time  to  time,  accrue  or  go  to  the  survivors  or  survivor  and 
others  and  other  of  the  said  children,  and  shall  vest  in  and  be 
assignable,  transferable,  and  payable,  and  be  actually  assigned, 
transferred,  and  paid  to  him,  her,  or  *them  respectively  at  the  ages  [  •n  ] 
aforesaid,  and  in  the  same  manner  as  is  hereinbefore  declared 
touching  and  concerning  his,  her,  or  their  original  part  or  share,  or 
parts  or  shares,  of  and  in  the  said  stock." 

The  deed  contained  a  proviso,  empowering  the  trustees,  after  the 
death  of  Mrs.  Skipper,  or  during  her  life,  if  she  should  so  direct, 
**  to  levy  and  raise  any  part  or  parts  of  the  portion  or  portions 
intended  to  be  hereby  provided  for  such  children,  as  aforesaid,  not 
exceeding  in  the  whole,  for  any  one  child,  one  third  part  or  share  of 
his,  her,  or  their  expectant  portion  or  portions ;  "  and  for  applying 
the  money  for  the  advancement  "  of  such  child,"  notwithstanding 
the  portion  or  portions  of  such  child  or  children  should  not  then 
have  been  vested  or  payable. 

And  it  empowered  the  trustees,  after  the  decease  of  Mrs.  Skipper, 
oat  of  the  interest,  to  apply  for  the  maintenance  **  of  such  child  or 
children,"  in  the  meantime,  and  until  his,  her,  or  their  portion  or 
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Skipper      portions  should  become  payable,  such  yearly  sum  as  the  trustees 
KiHQ.        should  think  fit. 

And  in  case  there  should  be  no  child  of  the  said  Elizabeth 
Skipper,  who  should,  by  virtue  of  or  under  the  trusts  thereinbefore 
declared,  become  entitled  to  the  said  stock  or  sum  of  6,000Z.,  then 
the  trustees  were,  *'  after  the  decease  of  the  said  Elizabeth  Skipper, 
and  such  default  and  failure  of  issue  as  aforesaid,"  to  stand 
possessed  of  the  said  stock,  in  trust  for  such  person  as  Elizabeth 
Skipper  should  appoint,  and  in  default  of  such  appointment,  upon 
trust  for  the  next  of  kin  of  the  said  Elizabeth  Skipper,  according 
to  the  Statute  of  Distribution  of  Intestate's  Estates. 
[  S2  ]  Mrs.  Skipper  had  six  children, — namely,  Louisa  Jane  (the  wife  of 

Mr.  Baylis)  and  five  others. 

Louisa  Jane  attained  twenty-one,  and  died  in  November,  1828, 
and  her  husband  took  out  administration  to  her.  He  became 
bankrupt,  and  his  interest  vested  in  his  assignees. 

Li  1845,  Mrs.  Skipper,  the  tenant  for  life,  died,  leaving  five 
children  surviving  her ;  and  the  question  in  the  cause  was,  whether 
Mrs.  Baylis,  who  had  attained  twenty-one,  but  had  died  in  the  life 
of  the  tenant  for  life,  took  a  vested  interest  in  the  fund. 

Mr.  Kindersley  and  Mr.  PhillipSy  for  the  plaintiffs,  argued,  that 
the  death  of  the  mother  was  the  period  of  vesting,  and  that  those 
children  who  died  in  her  lifetime  did  not  take  vested  interests, 
although  they  might  have  attained  twenty-one.     *     ♦     ♦ 

Mr.  Turner  and  Mr.  Martelli,  for  parties  in  the  same 
interest.    *    *    * 

[  3*  ]  Mr.  Roupell  and  Mr.  Nalder,  for  the  assignees  of  Mr.  Baylis, 

[cited  Woodcock  v.  The  Duke  of  Dorset  (i)  and  Powis  v.  Burdett  (2), 
and  insisted  that  Mrs.  Baylis  took  a  vested  interest] . 

[  34  ]  Mr.  Amphlett  for  the  trustees. 

Mr.  Kindersley,  in  reply. 

[Howgrave  v.  Cartier{s),  Hotchkin  v.  Hmjifrey  (4),  Fitzgerald  v. 
V.  Field  (6),  Wordsworth  V.  Wood  (6),  Torres  v.  Franco  (7),  and  other 
cases,  were  also  cited.] 

(1)  13  R.  R.  145,  w.  (3  Br.  C.  C.  569).  (4)  17  R.  B.  188  (2  Madd.  65). 

(2)  7  R.  R.  259  (9  Ves.  428).    And  (5)  25  R.  R  97  (1  Russ.  416). 

see  Perfect  v.   Lord  Curzon,  21  R.  R.  (6)  48   R.   R   191    (2   Beav.    25;   4 

331  (5  Madd.  442).  My.  &  Cr.  641 ;  1  H.  L.  C.  129). 

(3)  13  R  R.  142  (3  V.  &  B.  79).  (7)  32  R.  li.  308  (1  Rues.  &My.  G49). 


VOL.  unucv.l 
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The  Master  of  the  Bolls  commented  at  length  on  the  terms  of 
the  deed,  and  considered  that  the  words  "such  children  "  must  refer 
to  the  former  antecedent  expression,  child  ''then  living,"  and  mean 
children  living  at  the  death,  and  that  this  construction  was  not 
varied  by  the  subsequent  provisions  or  by  the  gift  over.  He  was 
therefore  of  opinion  that  Mrs.  Baylis,  who  attained  twenty-one, 
and  died  in  the  life  of  her  mother,  acquired  no  interest  in  the  trust 
fund. 


Skippkr 

r. 

King. 


[The  LoBD  Chancellob  affirmed  the  decision  of  the  Master  of 
THE  Bolls.     No  report  of  his  judgment  has  been  found.] 


The  ATTOENEY-GENERAL  v.  TUFNELL. 

(12  Beav.  35—49.) 

A  Bchoolmaster  retained  all  the  rents  of  a  charity  estate,  after  making 
email  fixed  payments  to  the  alms-people.  At  the  hearing,  the  Coubt  held 
that  he  was  not  entitled  to  do  so,  and  made  a  decree,  referring  it  to  the 
Master  to  enquire  what  the  charity  estate  and  property  consisted  of,  and  to 
settle  a  proper  scheme  for  the  management  of  the  estates  and  property,  and 
'*  for  the  application  of  the  future  rents  and  profits  of  the  school."  No 
account  was  directed  against  the  schoolmaster :  Held,  that  '*  future  rents  " 
meant  all  those  subsequent  to  the  decree,  and  the  schoolmaster  haying  died 
before  the  scheme  had  been  settled,  the  Coubt,  on  a  supplemental  informa- 
tion, directed  an  account  against  his  personal  representatives  of  the  rents 
reoeiYed  subsequent  to  the  decree. 

This  was  a  supplemental  information  filed  on  the  death  of  a 
defendant,  to  effect  the  objects  of  the  infonnation  in  The  Brentwood 
School  ca8e(i). 

The  circumstances  are  shortly  as  follows :  In  1557,  Sir  Anthony 
Browne  obtained  from  the  Crown  a  license  to  found  and  endow  a 
grammar  school  at  Brentwood,  consisting  of  a  master  and  two 
guardians,  who  were  created  a  corporation.  The  patronage  was 
reserved  to  the  founder  and  his  heirs,  who  had  power  to  make 
orders  and  constitutions. 

In  1558,  Sir  A.  Browne  and  wife  conveyed  lands  at  Ghigwell  to 
the  corporation,  for  the  maintenance  of  the  school. 

In  1566,  Sir  A.  Browne,  by  his  will,  devised  to  the  corporation 
a  residence  for  the  master  of  the  school,  and  the  parsonage  of 
Dagenham,  to  the  intent  that  they  should  find  five  poor  folks  in 
Southweald,  to  be  named  by  him  and  wife,  and  after  their  deaths, 
by  the  owners  of  the  manor  of  Southweald. 


1848. 
Julys. 

[  12  Jar. 
670] 

1849. 
JIareh  16. 

Rolls  Qmrt. 

Lord 

Lakodalb, 

M.B. 

[M6] 


(I)    The     AtUtTHny-General    v.     The 
MagUr,   <tc.  of  Brentwood  School,   37 


R.  R.  326 ;  and  see  36  R.  R.  334  (1  My. 
&K.  376;  3  13.  &  Ad.  69). 


10  1849.     CH.     12  BEAV.  86—37.  [r.r- 


A.-o.  In  1669,  a  suit  was  instituted  in  this  Court,  by  some  inhabitants 

ToPKELL.  o*  Soufchweald  against  Wystan  Browne,  the  *heir  of  Sir  Anthony, 
[  *H6  ]  to  establish  the  grant  and  devise.  The  heir,  at  first,  made  a  hostile 
defence,  but,  in  1670,  a  decree  was  made,  by  consent,  directing  a 
conveyance  by  the  heir  to  the  corporation,  and  that  statutes, 
ordinances,  and  institutions  of  and  for  the  school  and  poor  people 
should  be  made  (none  having  hitherto  been  made)  by  the  Bishop  of 
London,  the  Dean  of  St.  Paul's,  and  by  Wystan  Browne  and  his 
heirs. 

In  1662,  a  body  of  statutes  were  accordingly  made,  under  one  of 
which,  the  schoolmaster  was  authorised  to  retain  to  his  own  use  all 
the  rents  and  profits  of  the  lands  of  the  corporation,  otherwise  than 
such  as  were  thereby  otherwise  appointed,  and  the  master  was 
yearly  to  give  to  each  of  the  poor  alms-people,  a  robe  of  the  value 
of  10(r.,  and  a  stipend  of  40«.  yearly.  This  stipend,  in  1808,  had 
been  increased  to  101,  annually. 

The  right  of  patronage  had  become  vested  in  Christopher  Thomas 
Tower ;  and  Charles  Tower,  who  had  become  the  master,  received 
the  whole  income,  both  of  Chigwell  and  Dagenham,  paying  thereout 
the  fixed  stipend  to  the  alms-people. 

In  1825,  an  information  had  been  filed  by  the  Attomey-Oeneral 
against  the  corporation,  the  patron,  and  master,  alleging  the  income 
of  Dagenham  to  amount  to  1,0002.  a  year,  and  Chigwell  4002.  a 
year,  of  which  about  800Z.  had  been  applied  for  the  purposes  of  the 
charity,  and  the  remainder  retained  by  the  master :  it  prayed  the 
establishment  of  the  charity,  and  to  have  the  income  of  Dagenham, 
or  a  proper  portion,  applied  to  the  support  of  the  alms-people  or 
cy-pres.  Charles  Tower  died  in  1826,  and  William  Tower,  his 
successor,  was  brought  before  the  Court  by  supplemental  information. 
[  37  ]  At  the  hearing  in  1888,  Sir  John  Leach  was  of  opinion  that  the 

decree  did  not  authorise  any  statutes  contrary  to  the  intention  of 
Sir  A.  Browne ;  and  that  it  was  contrary  to  his  intention  thatany 
part  of  the  revenue  of  Dagenham  should  be  applied  for  the  benefit 
of  the  schoolmaster,  and  that  even  if  the  statutes  could  be  con- 
sidered in  full  force,  they  could  not  protect  the  master  in  the 
enjoyment  of  his  present  large  sinecure  income. 

By  the  decree,  it  was  ordered,  that  it  should  be  referred  to  the 
Master  in  rotation  to  enquire  and  state  to  the  Court,  of  what  particu- 
lars the  estates  and  property  given  and  devised  for  the  benefit  and 
support  of  the  grammar  school  by  Sir  Anthony  Browne,  and  also  of 
what  particulars  the  property  given  and  devised  for  the  support 
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of  the  almshouse  charity  in  Southweald  consisted.  And  it  was  a.-g. 
thereby  ordered,  that  the  Master  shoald  settle  and  approve  of  a  TuPKiLr*. 
proper  scheme  for  the  management  of  the  said  estates  and  property 
resjiectively,  and  for  the  application  of  the  future  rents  and  profits 
thereof,  and  for  the  proper  conduct  and  regulation  of  the  said 
school.  And  it  was  thereby  ordered  that  the  Master  should  state 
such  scheme,  with  his  opinion  thereon,  to  the  Court,  the  Court 
reserving  to  itself  the  consideration  whether,  for  the  purposes  of 
effectuating  such  scheme,  it  might  or  not  be  necessary  to  apply  for 
the  aid  of  Parliament. 

The  defendant  W.  Tower  appealed  from  this  decision,  and  the 
cause  was  heard  by  Lord  Brougham  on  the  27th  of  June  and 
Ist  of  July,  1834.  He  postponed  his  judgment,  to  give  the  parties 
an  opportunity  of  compromising,  to  be  confirmed,  if  necessary, 
by  Act  of  Parliament,  and  he  left  ofQce  (22nd  of  November,  1884), 
without  having  delivered  any  judgment. 

It  was  stated,  in  the  present  answer,  that  the  appeal  was  again,  [  38  ] 
on  the  24th  of  March,  1888,  reheard  by  Lord  Cottbnham,  who,  on 
the  12th  of  February,  1886,  suggested,  that  the  parties  should  take 
the  judgment  of  Lord  Bbouoham  thereon ;  and,  accordingly.  Lord 
Bboughah  having  consented  to  determine  the  matter  of  the  said 
appeal,  the  solicitor  for  the  then  Attorney-Oeneral,  and  the  solicitor 
for  the  defendants  C.  T.  Tower  and  William  Tower  attended  before 
his  Lordship  on  the  24th  of  March,  1888,  when  his  Lordship 
directed  that  each  party  should  draw  up  and  submit  to  him  a 
statement  and  proposal  in  writing;  and  it  was  then  arranged 
between  the  said  solicitors,  that  each  of  them  should,  in  the  first 
instance,  send  his  draft  statement  and  proposal  to  the  other,  in 
order  that  the  two  statements  should  correspond  as  far  as  the 
parties  could  agree. 

That  within  two  days  after  the  said  attendance  before  Lord 
Brougham,  the  solicitor  for  the  said  C.  T.  Tower  and  William 
Tower  sent  a  draft  of  a  statement  and  proposal  on  their  behalf 
to  the  solicitor  for  the  then  Attorney-General,  but.  that  the  said 
draft  had  never  been  returned,  nor  had  any  statement  or  proposal 
on  behalf  of  the  Attorney-General  (although  promised)  been  sent  to 
the  solicitor  for  the  said  C.  T.  Tower  and  William  Tower. 

The  Master  made  a  separate  report,  finding  the  charity  property, 
whereby  it  appeared  that  the  rental  of  Chigwell  was  2882.,  and 
of  Dagenham  1,0862. ;  but  he  had  not  approved  of  any  scheme. 
Before  the  report  had  been  confirmed,  and  in  August,  1847,  William 
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A.-G.  Tower,  the  master,  died,  and  this  supplemental  information  was 
ToFNKLL.  fil6<l  ^  January,  1848  (by  the  Attorney-General  without  a  relator), 
against  his  representative,  the  patron,  corporation,  and  Tnfnell, 
the  present  master,  stating  the  proceedings  up  to  the  decree,  and 
[  •^P  ]  that  the  *schoolma8ter  had  retained  the  whole  rents  up  to  his  death, 
and  the  report,  and  it  sought  to  make  the  representative  of  William 
Tower  answerable  for  the  rents  of  Dagenham  received  by  him. 

The  personal  representative  of  William  Tower,  by  her  answer, 
submitted,  that  no  account  of  the  sums  received  by  the  said  William 
Tower  on  account  of  the  income  of  the  said  estates  having  been 
prayed  for  by  the  original  and  supplemental  informations,  and  the 
decree  made  on  the  hearing  of  the  said  original  and  supplemental 
informations  containing  no  direction  for  the  taking  of  such  account 
against  the  said  William  Tower,  no  such  accounts  as  were  in  the 
said  information  of  revivor  and  supplement  prayed  for  against  the 
estate  of  the  said  William  Tower  ought  now  to  be  directed  to  be 
taken. 
The  supplemental  information  now  came  on  for  hearing. 

Sir  J.  RomiUy  (SoliciUrr-General),  Mr.  Twner,  and  Mr.  Blunt, 
in  support  of  the  information. 

Mr.  Lloyd  and  Mr.  Fane,  for  the  representatives  of  the  late 
schoolmaster : 

The  decree  in  the  original  suit  has  directed  no  account  whatever 
against  William  Tower,  and  contains  no  declaration  of  right  against 
him.  This  supplemental  information,  which  seeks  so  materially 
to  alter  the  rights  of  the  parties  under  that  decree,  is  irregular.  It 
is,  in  its  nature,  a  bill  of  review,  and,  being  filed  without  leave, 
ought  to  be  dismissed  :  Hodson  v.  Ball  (i).     *     *     * 

[  ^o  ]  Mr.  Walpole  and  Mr.  Lovat,  for  the  patron. 

Mr.  Roupell,  for  the  present  schoolmaster. 

Sir  J.  Romilly,  in  reply. 

The  Master  of  the  Bolls: 

My  only  diflSculty  is  about  the  form.    I  cannot  say  that  I  have 
the  smallest  doubt  that  that  word  ''  future ''  means  future  to  the 
decree,  and  nothing  else ;  and  that  is  the  whole  question.     The 
(1)  66  R.  R.  366  (1  Ph.  177). 
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question  is  on  the  mere  matter  of  form,  whether  there  ought  to  be        a.-g. 

a  decree  for  an  account  now,  and  of  that  I  doubt ;  but  if  this  were     tufn'bll, 

on  farther  directions,  with  all  I  have  heard  of  it  to-day,  I  should 

declare  my  opinion  that  the  word  "  future  "  meant  future  to  the 

decree ;  and  I  think  it  is  nothing  less  than  absurd  to  suppose  that 

any  person  could  put  that  word  "  future  "  into  the  decree  with  any 

other  intention  than  that  it  meant  future  to  that  time.     Past  future 

or  some  other  future  seems  to  be  out  of  the  question.     But  whether 

the  AtU}mey 'General  is  entitled  to  any  account  now,  I  do  not  know. 

If  my  construction  is  wrong  it  can  be  easily  altered  in  the  proper 

way,  and  if  the  decree  is  wrong  in  using  the  word  "  future,"  as 

future  from  some  future  time,  that  can  be  altered,  too,  on  rehearing. 

As  to  the  allowances,  the  Attorney 'General  will  allow  every  thing 

properly  expended.    I  shall  be  surprised  if  there  is  any  difficulty 

about  it. 

The  Solicitor'General  : 
Mr.  Tower  would  be  allowed  every  thing  paid  in  that  respect. 

The  Master  op  the  Bolls: 

I  think  that,  as  against  Mr.  Tower,  it  is  a  hard  case.  In  addition 
to  the  hardship  imposed  on  him  by  the  original  decree,  there  are 
these  two  circumstances  :  *He  has  endeavoured  to  procure  an  [  *4i  ] 
alteration  of  the  decree  by  appeal,  and  has  been  disappointed, 
apparently,  not  from  the  want  of  any  effort  on  his  own  part  to 
obtain  it.  I  think  that  is  much  to  be  regretted;  I  think  it 
deserving  the  serious  consideration  of  the  Attorney-General  in  what 
way  any  decree  or  order  should  be  prosecuted  against  him,  and 
I  feel  perfect  confidence  that  nothing  will  be  done  but  what  is  right 
and  just  in  such  a  case. 

What  is  the  claim  under  this  decree  ?  At  the  time  the  decree 
was  pronounced,  the  Master  of  the  Bolls  declared  his  opinion 
that,  under  the  circumstances,  Mr.  William  Tower  was  not  entitled 
to  apply  to  his  own  use  the  whole  revenues  of  these  charities.  It 
was  very  distinctly  declared,  but  in  consequence  of  the  hardship  of 
^lis  situation,  it  was  considered  that  he  ought  not  to  be  called  on 
for  any  past  account ;  and,  therefore,  up  to  the  time  of  the  hearing 
he  was  exonerated  from  all  account.  Accordingly,  the  decree 
contains  no  direction  to  take  any  account ;  but  the  same  decree 
refers  it  to  the  Master  to  approve  of  a  scheme  for  the  management 
of  the  estates  and  property  respectively,  and  for  the  application 
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A.-G.        of  the  future  rents  and  profits  thereof,  and  for  the  proper  conduct 
TuvNBLL.     ^^^  regulation  of  the  said  school. 

I  confess  I  cannot  bring  myself  to  believe,  that  any  one  can 
seriously  suppose,  that  when  there  was  to  be  a  scheme  for  the 
application  of  the  '*  future  rents,"  it  did  not  mean  future  with 
respect  to  the  time  when  the  Judge  was  pronouncing  his  decision. 
I  cannot  believe  that  it  could  have  been  meant,  that  there  should 
have  been  a  reference  to  the  Master  to  approve  of  a  scheme  for  the 
management  of  this  property,  and  the  application  of  the  future 
rents  after  that  scheme  should  have  been  settled,  and  nothing  done 
[  *42  ]  as  to  the  rents  in  *the  mean  time.  I  consider  that  this  does  mean 
the  application  of  the  future  rents  received  with  reference  to  the 
time  of  the  decree  ;  and,  though  it  is  not  expressly  said,  yet  there 
is  a  manifest  implication,  that  the  whole  of  the  future  rents  were 
to  be  subject  to  the  charitable  trusts. 

This  gentleman,  being  discontented  with  the  decree,  though  he 
has  obtained  a  rehearing,  has  not,  unfortunately,  obtained  a 
decision.    It  is  greatly  to  be  regretted,  but  the  decree  now  stands. 

Unfortunately,  years  have  passed,  and  these  matters  have  not 
come  to  a  really  practical  conclusion  before  the  Master.  The  whole 
rents  have  been  received  by  this  gentleman,  and  applied,  as  it  is 
now  said,  in  some  respects  at  least,  for  charitable  purposes,  such 
as  met  with  the  approbation  of  the  Judge  at  the  time  the  decree 
was  made,  and  with  the  consent  of  her  Majesty's  Attoiiiey-General^ 
by  whom  this  decree  was  prosecuted.  If  he  has  not  fair  allowance 
made  for  every  thing  of  that  kind,  I  think  he  will  have  the  means 
of  redress  in  this  Court.  I  have  not  the  least  doubt  that  all  fair 
allowances  will  be  made. 

I  do  not  think  the  matter  is  perfectly  clear ;  but,  on  the  best 
consideration  I  can  give  the  matter,  I  think  the  Attorney-General 
is  entitled  to  have  an  account  of  these  rents  which  have  accrued 
due,  and  have  been  received  since  the  date  of  the  decree,  making 
to  the  legal  personal  representative  all  proper  allowances  not  only 
for  the  mere  expenses  of  the  estate  in  receiving  the  rents,  but  also 
for  any  charitable  purposes,  though  not  distinctly  within  the  words 
of  the  original  charitable  foundation. 
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MITCHELL  V.  KOECKEE. 

(12  Beav.  44—45.) 

[A  NOTB  of  this  decision  will  be  found  at  the  enA  of  the  report  of 
the  suit  on  demurrer,  taken  from  11  Beav.  880:  see  88  B.  B.  at  p.  200.] 


The  ATTORNEY-GENERAL  v.  REES(1). 

(12Beav.  50— 55.) 

An  answer  may  be  verbally  full,  but  technically  insufficient,  as  where  a 
defendant  sets  up  his  ignorance  of  facts  as  to  which  he  has  plainly  the 
means  of  obtaining  the  information  required. 

The  answer  of  persons  engaged  in  working  a  coal  mine  which  stated,  that 
they  could  not,  as  to  their  belief  or  otherwise,  set  forth  the  mode  of  working, 
held  insufficient ;  the  Ck>UBT  assuming,  that  they  must  have  workmen  under 
their  control  from  whom  such  information  might  be  derived,  and  which  (2) 
the  defendants  were  bound  to  afford. 

Bt  this  information,  the  Grown  claimed,  by  Boyal  prerogative, 
the  soil  and  mines  under  the  sea  shore  of  an  estuary,  or  arm  of  the 
sea,  called  the  Bury  river,  in  Carmarthenshire.  It  alleged  that  the 
defendants  had  worked  the  coal  mines  under  such  shore,  by  means 
of  a  shaft  in  the  adjoining  lands. 

The  information  prayed  a  declaration  of  the  rights  of  the  Crown : 
that  the  boundaries  might  be  distinguished,  and  that  the  defendants 
might  account  for  the  coal  improperly  taken. 

The  sixth  interrogatory  required  the  defendants  to  set  forth, 
according  to  their  **  knowledge,  remembrance,  information,  and 
belief,  whether  they  had  not,  by ''  means  of  the  pit  or  shaft  sunk  in 
the  land  of  the  defendant  William  Chambers,  or  by  means  of  some 
other  and  what  shaft  or  pit  &c.,  lately  and  when  first,  opened  and 
worked  veins  or  seams  of  coal  and  culm,  or  one  of  them,  lying  under 
the  said  sea  shore  belonging  to  her  Majesty,  and  whether  they  had 
not  raised  and  dug  up  large,  or  some  and  what  quantities  of  coal  or 
culm,  from  parts  of  the  said  veins  or  seams  which  lay  *under  the 
said  sea  shore  between  high  and  low  water  mark,  and  sold  or  dis- 
posed of  the  same  for  various  large,  or  some  and  what,  sums  of 
money,  or  how  otherwise. 

The  seven  defendants  put  in  an  answer,  whereby,  in  answer  to 
the  sixth  interrogatory,  they  said,  they  did  not  know,  and  could  not 
set  forth  as  to  their  information,  belief  or  otherwise,  whether  those 

(1)  Bolchuw    V.    Fisher    (1S82)    10  Basbotham  v.  Shropshire  Union  BaiU 

Q.  fi.  D.  161,  52   L.  J.  Q.  B.   12,  47  ways  and  Canal  Co,  (1883)  24  Ch.  D. 

L.  T.  724 ;  AUiot  v.  Smith  [1896]  2  Ch.  1 10,  63  L.  J.  Oh.  327,  48  L.  T.  902. 

D.  Ill,  64  L.  J.  Ch.  61)4,  72  L.  T.  789 ;  (2)  Sic. 
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A.-Q.  defendants  had,  "  by  means  of  the  pit "  &c.  &g.  (following  the  terms 
Rekb.       0*  ^^^  interrogatory.) 

No  exceptions  were  taken  to  this  answer.  The  information  was 
afterwards  amended,  and  the  extent  of  the  title  of  the  Grown  to  the 
sea  shore  was  changed,  and  the  meaning  of  the  expression  "  the 
said  sea  shore  "  was  varied.  The  sixth  interrogatory  was  left 
unaltered,  and  the  seventh  interrogatory  was  struck  out  and 
replaced  by  another,  which,  amongst  other  things,asked  as  follows  : 
''whether  it  is  not  true,  that  even  now,  a  considerable  portion  of 
such  workings  lies  under  the  sea  shore,  which  is  to  the  seaward  of 
the  present  high  water  mark  at  ordinary  neap  tides." 

To  the  6th  and  7th  interrogatories  in  the  amended  bill  the 
defendants  answered  as  follows : 

And  defendants  do  not  know,  and  cannot  set  forth,  as  to  their 
belief  or  otherwise,  whether  or  not  defendants  (who  are  members 
or  partners  of  the  Pool  Colliery  Company)  have,  by  means  of  the 
pit  or  shaft  sunk  on  the  land  of  the  defendant  William  Chambers, 
or  by  means  of  any  other  shaft  or  pit  "  &c., ''  lately,  or  at  any  time 
first,  opened  and  worked  the  veins  or  seams  of  coal  and  culm,  or 
any  or  either  of  them,  alleged  in  said  information  to  be  lying  under 
the  sea  shore,  in  said  information  stated  to  belong  to  her  Majesty  ; 
[  *62  ]  or  *save  as  herein  appears,  whether  or  not  they  have  raised  and 
dug  up  large,  or  some  and  what,  quantities  of  coal  and  culm  from 
such  parts  of  the  veins  or  seams  which  are  in  said  information 
stated  to  lie  under  the  sea  shore  between  high  and  low  water  mark, 
or  sold  or  disposed  of  the  same  for  various  large,  or  some  and  what, 
sums  of  money,  or  how  otherwise. 

''And  these  defendants  say,  they  do  not  know  and  cannot  set 
forth,  as  to  their  belief  or  otherwise,  whether  or  not  it  is  also  true 
that  even  now,  a  considerable  portion  of  such  workings  as  are 
alleged  in  the  information  to  be  carried  on,  lies  under  the  sea  shore 
which  is  to  the  seaward  of  the  present  high  water  mark,  at  ordinary 
neap  tides." 

The  Attomey-Oeneral,  insisting  that  these  two  interrogatories 
had  not  been  answered,  took  exceptions  to  the  answer;  and  the 
Master  having  over-ruled  them,  the  case  was  brought  before  the 
Court,  upon  appeal  from  his  judgment. 

Sir  J.  Romilly  {Solicitor-Oeneral)  Mr.  Turner,  and  Mr.  MauU 
in  support  of  the  exceptions,  argued,  that  the  answer  was  insuffi- 
cient;   for  the    defendants,  who  had  the  power  of  obtaining  the 
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infonnation  soaght,  could  not  be  allowed  to  escape  the  obligation  a.-O. 
of  giving  a  discovery,  by  the  mere  statement  that  they  were  ^^ 
ignorant.  That  they  were  bound  to  obtain  from  their  servants  and 
workmen,  who  were  under  their  control,  the  information  asked,  and 
to  answer  upon  **  their  information,  as  well  as  on  their  knowledge 
and  belief."  Earl  of  GlengaU  v.  Frazer  (i)  and  Taylor  v.  Rwndell  (2) 
were  cited. 

Mr.  Malins  and  Mr.  Renshaw,  for  the  defendants,  argued,  that        [  6S  ] 
the  informant,  having  taken  no  exception  to  the  first  answer  as  to 
the  sixtli  interrogatory,  could  not  now  object  to  the  sufficiency  of 
the  answer  to  it.     *    *     * 

Sir  John  Romilly,  in  reply.     *     ♦     * 

The  Mastbb  of  thb  Bolls  : 

With  regard  to  the  first  exception,  the  principle  on  which  it  must 
be  decided  is  this  :  If  a  plaintiJff  makes  a  certain  statemenf'in  his 
original  bill,  and  founds  an  interrogatory  on  it,  which  is  answered 
by  the  defendant,  and  the  answer  is  acquiesced  in  and  submitted  to 
by  the  plaintiff,  and  afterwards,  the  plaintiff,  by  amendment,  changes 
the  antecedents  or  facts  on  which  the  statement  and  question  are 
founded,  I  am  of  opinion  *that  the  answer  to  that  interrogatory,  [  *64  ] 
having  been  acquiesced  in  by  the  plaintiff,  must  afterwards  be  held 
to  be  sufficient.  An  interrogatory  must  be  founded  upon  a  pre- 
ceding statement  or  allegation,  which  generally  or  very  often  depends 
on  something  antecedent.  If  the  antecedent  be  changed  ever  so 
much,  I  apprehend  that  if  the  statement  and  the  interrogatory 
remain  unchanged,  the  former  answer  put  in  to  it  and  acquiesced 
in  by  the  plaintiff  must  be  taken  to  be  sufficient. 

But  although  a  plaintiff  is  not,  under  such  circumstances,  entitled 
to  have  a  new  answer  to  the  old  interrogatory,  unless  he  specially 
intimates  to  the  defendant  in  the  amended  bill  that  he  requires  a 
new  answer,  as  might  have  been  very  easily  done  in  this  case,  yet 
if  the  defendant,  on  his  part,  acquiesces  in  the  new  meaning  of  the 
relative  expression  contained  in  the  statement  and  interrogatory, 
and  admits  himself  under  the  obligation  of  putting  in  a  new  answer 
to  it,  and  does  so  accordingly,  you  must  take  the  matter  altogether, 
and  as  if  there  had  been  no  acquiescence  on  the  part  of  the 
plaintiff  in  the  sufficiency,  the  defendant  himself  not  relying  on  it. 

(1)  63  B.  B.  37  (2  Hare,  101).  Cr.  &  Ph.  104);  65  B.  B.  372  (1  Ph. 

(2)  W   B.   B.   227    (11    Sim.   391 ;      222;  1  Y.  &0.  C.  0.  128). 
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A.-G.  The  question  then  comes  to  this :  whether  the  circumstances  of 

Bbk;b.  ^^^b  case  are  such,  as  to  induce  the  Court  to  say,  that  the  answer, 
though  verbally  a  full  and  sufficient  answer,  is  really  and  technically 
so.  I  do  not  find  that  these  defendants  say  that  they  have  been 
unable  to  get  information  from  their  workmen.  They  are  required 
to  answer  *'  as  to  their  knowledge,  remembrance,  information,  and 
belief,"  yet  they  content  themselves  with  saying,  that  they  do  not 
know,  and  cannot  set  forth  as  to  their  belief,  or  otherwise,  &c.  &c. 
I  quite  agree  with  Mr.  Maiins  as  to  the  ordinary  effect  of  the  words 
[  •BS  ]  "  belief  or  otherwise  ; "  yet  it  is  singular,  that  in  a  case  where  *the 
knowledge  must  naturally  be  derived  from  the  persons  employed  by 
them,  the  defendants  have  thought  fit  to  omit  the  expression 
"  information."  I  do  not  recollect  any  case  exactly  like  this;  but 
one  might  very  well  conceive  many  cases,  in  which  the  Court 
would  not  be  satisfied  with  such  an  answer,  where,  though  it  might 
be  perfectly  true  that  the  defendants  were  ignorant  of  the  facts,  yet 
that  they  must,  of  necessity,  have  the  information  within  their 
reach,  and  had  only  to  ask  for  it. 

These  gentlemen  are  engaged  in  working  a  coal  mine  of  con- 
siderable extent.  They  must,  of  necessity  (I  do  not  think  the 
matter  rests  on  conjecture),  have  workmen  and  other  persons  in 
their  employ  engaged  in  carrying  on  these  works,  and  under  their 
influence  and  control,  from  whom  every  information  respecting 
the  coal  working  might  be  obtained.  The  question  then  really 
is,  whether,  in  such  a  case  as  this,  it  is  necessary  that  the  means 
of  obtaining  the  information  should  be  indicated  by  the  answer,  as 
was  the  case  in  both  the  authorities  cited ;  or  whether  the  means 
of  information  must  not,  necessarily,  be  presumed  to  be  within  the 
knowledge  of  the  defendants  ?  I  think  that  this  is  a  matter  of 
clear  presumption,  for  every  man  of  ordinary  understanding  must 
know,  that  there  must  be  persons  from  whom  the  information 
required  might  have  been  derived.  I  must  presume  that  this  mine 
is  conducted  in  the  ordinary  way  in  which  mines  are  conducted ; 
and  I  cannot  divest  myself  of  the  belief  that  these  gentlemen  have 
workmen  and  agents  from  whom  they  might,  without  difficulty, 
have  got  the  information  required. 

For  these  reasons  I  think  I  must  hold  that  these  exceptions  ought 
to  be  allowed. 
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The  ATTOKNEY-GENEEAL  v.  PILGRIM  (I).  i849. 

(12  Beav.  57—62 ;  S.  0.  13  L.  T.  202 ;  affd.  2  H,  &  Tw.  186.)  Mareh\2. 

A  lease  of  charity  land  for  999  years,  subject  to  a  fixed  rent  of  10/.  and  a  ^^  Ckntrt. 
covenant  to  lay  out  300/.  in  building,  was  set  aside  after  150  years,  and  an  ^^ 

allowance  for  the  building  refused.  ^^^^"^ 

An  alienation  of  charity  property  may  be  valid,  but  the  ontM  of  proof  lies 

on  the  alienee  (2),  ^  a"!^^" 

Ik  1521,  a  freehold  garden  in  Norwich,  containing  about  half  an  istio,^ 
acre,  was  devised  to  charitable  uses  for  the  benefit  of  the  parish  of  — L* 
St.  Andrew's.  ^    ^^ 

By  an  indenture  dated  in  1699,  certain  parties,  described  as  L.C. 
trustees  on  behalf  of  the  parish  and  the  churchwardens,  "  by  and  t  ^'^  ] 
with  the  consent  and  approbation  of  the  parisliioners  of  the  said 
parish,  in  consideration  that  John  Copping  had  undertaken  to  lay 
out  the  sum  of  800/.  in  building  upon  the  said  premises,"  and  in 
consideration  of  the  yearly  rent  thereby  reserved,  demised  **  all  that 
their  orchard  and  garden  ground,  with  the  houses,  edifices,  and 
buildings  thereupon  built  "  &c.  for  the  term  of  1,000  years,  at  the 
yearly  rent  of  lOZ.,  '*  for  the  use,  benefit,  and  sustentation  of  the 
said  parish/'  Copping  thereby  covenanted  to  build  a  house  or 
houses  upon  the  said  premises,  and  expend  about  such  building 
300/.,  and  keep  the  same  in  repair  during  the  term. 

The  property  had  previously  been  let  for  8/.  per  annum. 

By  mesne  assignments,  the  lease  became,  in  1810,  vested  in 
Bobberds,  who  sold  the  premises  in  different  portions.  He  sold 
a  part  to  Smith  for  the  residue  of  the  term,  fixing  and  reserving  IZ. 
as  the  apportioned  part  of  the  ground  rent  on  the  said  premises. 
In  1830,  Smith,  in  consideration  of  200/.,  assigned  this  part  of  the 
premises  to  the  defendant  Pilgrim  for  *the  residue  of  the  term  of  [  *<'»8  ] 
1,000  years,  subject  to  the  apportioned  rent  of  1/. 

This  information,  insisting  that  the  lease  of  1699  was  improvident, 
pra3'ed  that  it  might  be  set  aside  as  against  the  defendants.  The 
information  stated,  that  "  within  a  few  years,  various  messuages 
and  buildings  had  been  erected  "  on  the  charity  estates,  and  it 
alleged,  that  the  whole  property  was  now  worth  nearly  200/.  a  year ; 
but  this  fact  was  not  proved. 

The  portion  of  the  property  possessed  by  Pilgrim  consisted  of  a 

(1)  Cited,  In  re  M<uon'$  Orphanage  requires  the  consent  of  the  Charity 
and  L,fkN,  W.  By.  Co.  [1896]  1  Ch.  Commissioners  to  the  sale  or  lease  of 
54,  GO  (affd.  ib.  596),  65  L.  J.  Ch.  439.  property  held  as  a  charitable  endow- 

(2)  But  now  see  the  Charitahle  Trusts  ment.-^.  A.  S. 
Amendment  Act,  1855,  s.  29,  which 
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A.-o.        pawnbroker's  shop,  let  at  a  gross  rent  of  8L  8«.,  but  producing  6Z. 

I'lLOHiM.     ^^®^^  ^^  ^^  average. 

The  value  of  the  whole  property,  supposing  it  not  to  be  built  on, 
and  let  as  a  garden  ground,  was  proved  to  be  from  81.  to  91.  a  year. 
By  his  answer.  Pilgrim  said  he  purchased  the  lease  bond  fde, 
and  with  no  other  knowledge,  belief,  or  suspicion  that  the  said 
premises  were  part  of  the  charity  estate,  than  what  was  disclosed 
by  the  statement  of  the  deed  of  1699,  in  the  abstract  of  title  thereto 
delivered  to  him. 

Mr.  Turner  and  Mr.  Rogers,  in  support  of  the  information,  [cited 
A.-G.  v.  Brettingham  (i)  and  earlier  cases  to  the  like  effect]  : 

[  59  ]  The  defendant  must  be  held  to  have  notice  of  the  facts  appearing 

upon  the  lease  which  he  purchased,  and  which  show  its  invalidity : 
Aitoi-ney-General  v.  Pargeter  (2). 

Mr.  Baggallay  for  the  churchwardens  and  trustees. 

Mr.  RoupeU  and  Mr.  Elmsley,  for  Pilgrim  : 
First,  notice  of  a  lease  being  a  lease  of  charity  property  does  not 
carry  with  it  notice  of  its  invalidity.  Secondly,  a  lease  of  charity 
property  will  not  be  set  aside  as  of  course,  merely  on  account  of  the 
extent  of  the  term  granted,  and  there  is  no  positive  rule  against 
alienation:  Attorney-General  v.  Warren (z).  In  the  case  of  The 
Attorney-General  v.  Hungerford  (4),  a  lease  of  charity  lands  renew- 
able for  ever,  at  a  fixed  rent,  was  supported  by  the  House  of  Lords. 
So  in  The  Attorney -General  v.  The  South  Sea  Company  (5),  a  lease 
of  charity  property  for  999  years  was  upheld  by  this  Court,  the 
arrangement  appearing  free  from  fraud,  and  for  the  benefit  of  the 
charity.  Here  the  value  of  the  land  itself  has  not  increased ;  but 
the  increase  is  attributable  to  the  outlay  made  on  the  faith  of  the 
lease.  Thirdly,  upon  the  face  of  this  lease,  it  appears  to  have  been 
granted,  on  full  consideration,  by  the  churchwardens,  with  the 
authority  of  the  parishioners,  who  were  the  parties  entitled  to  the 
benefit  of  it,  and  therefore  it  ought  not  to  be  set  aside  after  such 
concurrence  and  long  subsequent  acquiescence.  Sir  John  Lbach, 
in  a  case  somewhat  similar,  observed,  it  is  not  ''  the  office  of  a 
court  of  equity,  at  the  distance  of  more  than  two  centuries,  to  undo 
[  •so  ]       an  arrangement  *which  was  perfectly  fair  at  the  time  between  the 

(1)  62  B.  B.  46.  48  (3  Beav.  91,  95).    (4)  37  B.  B.  145  (2  CI.  &  Pin.  367  ; 

(2)  63  R.  K.  41  («  Beav.  150).       8  Bligh,  437). 

(3)  19  B.  B.  74  (2  Swan,  291).         (5)  55  B.  B.  137  (4  Beav.  -153). 
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contracting. parties,  and  was  sanctioned  with  the  full  approbation         A.-o. 
of  the  executor  of  the  founder,  and  has  become  unequal  only  from      pilgrim. 
accidents  arising  out  of  the  course  of  time:"  Attorney -General  v. 
Pembroke  HaUii). 

Mr.  Rogers,  in  reply,  cited  Attorney-General  v.  Foord  (2),  The 
Churchwardens  o/Deptford  v.  Sketchley  (3) ,  and  59  Geo.  III.  c.  12,  s.  17. 

Thb  Master  of  the  Bolls  : 

Having  regard  to  the  case  of  The  Attorney-General  v.  Green  (4), 
and  to  the  subsequent  cases,  I  think  that  this  lease  cannot  be  main- 
tained. It  is  a  lease  of  charity  land  for  999  years,  at  a  fixed  rent 
of  IM.,  with  a  covenant  to  lay  out  8002.  in  building.  That  is  really 
all  there  is  in  this  case. 

The  law,  as  at  present  understood,  allows  the  alienation  of  charity 
land,  if  made  under  circumstances  which  show  that  it  is  fairly 
made,  and  for  the  benefit  of  the  charity.  I  cannot  say  that  this 
case,  on  the  face  of  it,  is  conclusive,  but  in  the  absence  of  any 
evidence  from  the  party  called  upon  to  maintain  the  lease,  I  think 
that  the  conclusion  to  be  drawn  from  the  lease  itself  is  such,  as  to 
justify  the  Coart  in  saying,  that  this  lease  cannot  be  maintained. 
I  have  said,  during  the  discussion,  that  there  might  be  circum- 
stances which  would  fully  justify  the  alienation  of  charity  property : 
I  acted  on  that  principle  in  the  case  of  The  Attorney-General  v.  The 
South  Sea  Company  (6),  and  *am  not  aware  that  that  decision  has  [  *6i  ] 
ever,  in  any  way,  been  disturbed.  I  must  again  repeat,  that  the 
Court  is  ready  to  attend  to  circumstances ;  but  they  must  be  brought 
forward  by  the  party  who  seeks  to  take  advantage  of  them.  If  the 
defendant  had  even  stated  any  circumstances  which  would  have 
warranted  an  inquiry,  I  should  have  been  disposed,  in  a  case  like 
this,  to  have  directed  one ;  but  I  find  no  such  circumstances  even 
alleged.  It  is  tbe  bare  case  of  a  lease  of  charity  land  for  999  years 
(which  amounts  to  an  alienation)  at  a  fixed  rent  of  lOZ.  There  is  a 
covenant  to  lay  out  8002.,  but  for  whose  benefit  I  profess  I  am,  at 
this  moment,  totally  unable  to  ascertain,  considering  that  this  was 
an  alienation.    I  must  therefore  consider  this  a  bad  lease. 

It  is  said,  that  the  Court  ought  to  be  influenced  by  the  length  of 
time  which  has  elapsed  since  1699.     It  would  certainly  be  a  very 

0)  53  R.  B.  02  (2  Sim.  &  St.  441).  footnote  (2),  and  the  later  cases  cited 

(2)  ea  B.  B.  79  (6  Beav.  288).  above    on    behalf    of    the    Attorney- 

(3)  70  B.  B.  527  (8  Q.  B.  394).  Oeneral.—O.  A.  S.] 

(4)  6  Ves.  452.  [See  next  page,  (5)  55  B.  B.  137  (4  Beav.  453). 
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A.-u.  great  mistake  to  suppose,  that  this  Coart  does  not  attend  to  lapse 
PiLORTM.  o^  time,  during  which  a  great  deal  of  important  evidence  must 
necessarily  have  perished.  If  there  are  indications,  not  of  them- 
selves altogether  satisfactory,  which  tend  to  a  certain  presumption 
or  conclusion,  the  Court,  after  a  great  length  of  time,  will  give  a 
greater  weight  to  those  indications  than  it  would  in  a  modern 
transaction.  But  here  there  are  no  indications  at  all  showing 
the  validity  of  this  transaction. 

I  should  feel  reluctant  to  dispose  of  this  case  without  inquiry,  if 
there  were  grounds  for  one ;  for  nobody  can  feel  more  strongly  than 
I  do  the  great  hardship  there  is  on  persons,  who,  having  bought 
land,  and  innocently  remained  in  possession  for  a  length  of  time, 
are  turned  out  of  it,  in  consequence  of  a  defect  in  the  title  wiiich 
[  'fi*  ]  arose  long  ago.  I  feel  greatly  for  persons  in  that  situation,  *and  I 
have,  over  and  over  again,  stated,  that  when  such  persons  being 
informed  of  the  nature  of  their  title,  come  forward  and  offer  to  do, 
upon  fair  terms,  that  which  justice  to  the  charity  requires  them  to 
do,  I  can  never  fail  to  take  that  matter  seriously  into  consideration 
in  determining  the  question  of  the  costs  of  suit.  But  when,  being 
informed  of  the  circumstances,  a  party  resists  the  claims  of  the 
charity  to  the  utmost,  and  fails  in  the  litigation,  he  must  pay  the 
costs  which  his  own  resistance  has  occasioned. 

Mr,  Roupell  asked  for  an  allowance  in  respect  of  the  value  of 
the  building.     He  cited  The  Attorney-Oeneral  v.  KeiT,  (i) 

Mr,  Rogers,  contra,  relied  on  The  Attomey-Oeneralv,  Oreen  (2), 
and  said  that  in  The  Attorney-General  v.  Kerr  one  of  the  leases  was 
held  valid. 

The  Master  of  the  Bolls  refused  any  allowance,  saying  he  must 
adhere  to  the  rule  in  The  Attorney-General  v.  Green,  and  that  there 
were  very  special  circumstances  in  The  Attorney-General  v.  Ken\ 

[This  decision  was  affirmed  by,  on  appeal,  Lord  Cottbnham,  L.  C, 
on  the  26th  of  February,  1850,  as  reported  in  2  Hall  &  Twells,  186, 
where  his  Lordship's  judgment  is  reported  as  follows :] 

[  2  H.  &  Tw.  The  Lord  Chancellor  : 

188] 

It  appears  to  me,  upon  a  review  of  the  authorities,  that  there  is 

(1)  50  R.  R.  221  (2  Beav.  420;  3  an ce  for  expenditure  beyond  the  sum 
Beav.  425).  covenanted  to  be  spent  by  the  lessee 

(2)  6  Yes.  452,  [where  Lord  Eldon  under  the  lease. — 0.  A.  S.] 
originally  declined  to  make  any  allow- 
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no  ground  npon  which  this  decree  can  be  impeached.  In  short,  A.-a. 
there  is  nothing  which  approaches  near  to  an  authority  to  justify  pil^bim. 
the  position  taken  up  by  the  appellant,  except  the  case  of  The 
Attorney-General  v.  The  South  Sea  Company  (i),  which  comes  nearest 
in  point  of  circumstances  to  the  present ;  and  I  must  say,  that  I 
think  if  the  question  were,  whether  that  case  should  be  supported, 
or  all  the  other  cases  if  they  differ  from  it,  I  should  be  much  more 
disposed  to  find  fault  with  The  Attomey-Oeneral  v.  The  South  Sea 
Company  than  to  depart  from  the  general  rule — a  rule  which  has 
been  of  great  benefit,  not  only  to  charities  but  to  those  who  are 
dealing  with  charity  property.  The  rule  should  be  ascertained  and 
known,  and  not  depend  upon  the  particular  circumstances  of  each 
case,  although,  no  doubt,  circumstances  may  arise  which  may 
justify  a  departure  from  it ;  but  it  is  an  established  rule  of  this 
Court,  that  it  is  its  duty  to  maintain,  that  leases  of  this  sort, 
amounting  to  an  alienation,  are,  primd  facie  at  least,  not  to  be 
supported ;  and  those  who  claim  benefits  under  them  take  them, 
therefore,  with  a  knowledge  that  they  are  liable  to  be  impeached, 
*and  that  they  subject  themselves  to  such  consequences  as  the  [*189] 
ordinary  decree  for  that  purpose  would  expose  them  to. 

Now,  here  is  a  lease  of  property,  the  value  of  which  one  cannot 
judge  of.  The  rental  which  property  produces,  depends  upon  its 
locality  and  the  purposes  to  which  it  is  applied,  and  also  upon  the 
interests  of  individuals  in  the  neighbourhood  who  possess  other 
property  of  that  description.  Therefore,  to  say  that  the  rent  is  a 
large  rent  for  a  small  portion  of  land,  without  reference  to  the 
circumstances  connected  with  the  land  or  the  position  of  the  place, 
is  really  saying  nothing.  We  have,  however,  a  fact,  that,  at  a 
period  anterior  to  1699,  when  the  lease  in  question  was  granted, 
the  land  in  question  was,  for  two  successive  periods,  let  for  91. 
a-jear.  Now,  there  is  no  reason  at  all  to  say  that  that  was  not  a 
bond  fide  rental :  at  least,  it  must  be  assumed  to  be  so.  The  leases 
are  produced  by  which  the  rent  was  reserved,  and  I  must  assume 
that  the  land  was  worth,  to  let,  91.  a-year,  which  shows  that  the 
present  transaction  is  an  actual  alienation  for  ever,  (that  is  to  say, 
for  999  years,  which  is  in  effect  an  alienation  for  ever,)  at  an 
additional  rent  of  12.  a-year.  That,  of  itself,  would  bring  the  case 
clearly  within  the  authorities,  that  an  alienation  for  such  an 
apparent  consideration  as  this  is,  cannot  be  supported.  If  we  look 
to  the  fact  of  what  might  become  of  the  property  and  what  value 
(1)  66  E.  B.  137  (4  Beav.  453). 
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A.-a.  it  might  attain,  it  is  now,  of  coarse,  much  more  palpable  than  the 
Pilgrim,  mere  speculation  of  what  naturally  must  have  been  the  result  of  such 
a  transaction  in  the  year  1699.  At  that  time  of  day,  it  was  known 
that  land  in  a  town  or  neighbourhood  such  as  Norwich  was  very 
likely  to  increase  in  value ;  and  therefore,  it  was  an  alienation  for 
which,  upon  the  face  of  it,  there  was  no  adequate  consideration. 
[  *190  ]  The  rule  of  the  Court  is,  unquestionably,  that  such  a  *trans- 

action  as  that  cannot  be  maintained.    But  it  is  said,  that  particular 
circumstances  may  justify  the  transaction.    It  is  for  the  defendant 
to  prove  those  circumstances ;  and  I  understand  the  defendant  has 
gone  into  no  proof  at  all:  he  has  produced  nothing  to  raise  a 
primd  facie  case  on  his  behalf,  or  any  ground  for  inquiry  as  to  there 
having  been  any  peculiar  circumstances  connected  with  the  original 
letting,  for  taking  it  out  of  the  general  rule.     There  is  an  aliena- 
tion, which  is,  apparently,  for  a  very  inadequate  consideration,  as 
compared  with  the  rent  reserved  upon  an  ordinary  lease ;  and  this 
alienation  is  for  999  years.     It  will  not  do  for  the  defendant  to 
abstain  from  going  into  any  evidence,  or  bringing  any  case  before 
the  Court,  and  then,  at  the  hearing  say,  **  Now  direct  an  inquiry, 
there  being  no  foundation  whatever  for  it,  to  see  whether  I  cannot 
make  out  the  defence  before  the  Master,  which  I  have  not  attempted 
to  make  out  before  the  Court."     That  would  be  involving  parties  in 
an  unnecessary  and  expensive  litigation.     It  is  the  duty  of  the 
parties  to  bring  the  case  fully  before  the  Court.     Suppose  the  case 
of  an  information  depending  upon  evidence,  which  may  not  be 
conclusive,  but  which  may  still  raise  a  case  for  inquiry  :  that  is  a 
ground  upon  which  the  Court  will  proceed ;  but  there  is  nothing  of 
that  kind  in  this  case,  and  there  is  no  evidence  touching  the 
original  transaction,  produced  by  the  party  occupying  part  of  the 
land  contained  in  the  original  lease.     It  was  indispensably  neces- 
sary, of  course,  to  deal  with  that  original  lease,  for  that  is  the 
foundation  of    the  equity  which    the    Court   is   called   upon    to 
administer.    I  find  a  case,  therefore,  in  which  a  party  is  holding 
charity  land  for  999  years  without  any  apparent  consideration,  and 
not  explaining  why,  or  how  it  is,  that  those  parties,  who  had  the 
care  of  that  property,  thought  proper  to  create  such  a  lease.     I 
should  be  undoing  what  has  been  done  from  the  period  of   the 
earliest  case  cited,  viz.  Attorney-General  v.  Green^  if  I  were  to  hesi- 
tate for  a  moment  in  saying  that  this  case  falls  within  the  rule 
[  *191  ]      established  in  the  *cases  which  have  been  referred  to :  and  there  is 
no  exception  established  on  the  part  of  the  defendant. 
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The  qaestion  of  costs  is,  undoubtedly,  a  very  dififerent  one ;  and  a.-q. 
I  cannot  bat  suppose  it  forms  a  very  material  part  of  the  question  pilgrim. 
upon  this  appeal,  on  the  part  of  those  ^ho  advised  it.  There  is, 
however,  nothing,  as  it  appears  to  me,  upon  the  pleadings  to  raise 
a  doubt  as  to  the  propriety  of  the  Master  op  thb  Bolls'  decree. 
I  think  the  principle  of  the  Master  of  the  Bolls  is  that  upon 
which  I  ought  to  act,  and  which  is  reasonable ;  namely,  to  inquire 
who  has  occasioned  the  costs?  Why,  the  party  who  has  caused 
the  institution  of  the  suit.  If,  upon  being  applied  to,  resistance 
had  not  been  made,  the  expense  would  not  have  been  incurred.  It 
18  no  new  discovery — it  is  not  any  new  fact  which  the  defendant 
was  not  at  all  aware  of  at  the  time  the  application  was  made — 
which  led  to  this  decree.  He  knew  of  the  application  made, 
because  it  turns  entirely  upon  the  origin  of  the  title  to  the  land 
which  he  is  holding  himself;  that  it  is  charity  land,  alienated 
without  any  apparent  reason  why  that  alienation  should  take 
place.  Besides  that,  he  not  only  resisted  the  title  of  the  charity 
when  the  claim  was  made,  but  he  resisted  it  at  the  hearing,  and  he 
resists  it  here :  and  by  resisting  it,  the  costs  have  been  incurred. 
He  has  a  right  to  resist  it,  no  doubt ;  but  the  question  is,  whether, 
when  we  come  to  consider  the  costs,  we  are  not  to  remember  who 
the  party  is  who  has  occasioned  these  expenses.  It  is  a  party  who 
has  set  up  a  title  which  he  cannot  maintain.  It  appears  to  me 
that  it  is  a  very  wholesome  rule,  that  the  first  question  for  the 
Court  to  consider  is,  who  has  occasioned  the  litigation — whose  fault 
is  it  that  the  costs  have  been  incurred  ?  I  cannot  hesitate  for  a 
moment  to  say,  that  the  costs  have  been  occasioned  by  a  party  who 
has  resisted  a  just  and  reasonable  claim  upon  the  part  of  the 
charity. 

Then  it  is  said  that  the  churchwardens  have  concurred.  *It  is  [  *i^*^  ] 
not  the  expense  of  the  churchwardens  concurring:  it  is  the  expense 
of  that  litigation  which  the  defendant  has  made  necessary ;  and  the 
costs  in  question  of  those  parties  form  part  of  the  costs  of  that 
litigation.  The  proceedings  could  not  go  on  without  those  persons, 
and  therefore  they  were  necessary  parties,  and  the  defendant  ought 
to  pay  the  costs  of  the  litigation ;  and  I  think  he  ought  to  pay  all 
the  costs  that  have  been  occasioned.  I  cannot  make  the  plaintiff 
pay  them :  and  the  question  is,  how  I  am  to  make  these  public 
officers  pay  the  costs  themselves,  who  could  not  help  being  brought 
here  if  the  defendant  thought  proper  to  resist  the  claim,  whatever 
their  previous  approbation  and  conduct  may  have  been.     AVhen 
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A.-G. 
Pilgrim. 


this  question  commenced  they  could  not  help  themselves :  they  had 
not  the  power  to  give  up  the  lease ;  and,  the  principal  defendant 
choosing  to  uphold  that  lease,  made  it  necessary  for  the  Attorney- 
General  to  bring  before  the  Court,  not  only  himself,  but  the  other 
parties,  whose  costs  are  now  in  question.  Their  costs  are,  there- 
fore, part  of  the  costs  of  the  general  litigation  ;  and  whatever  may 
have  been  the  motive  of  those  who  advised  such  an  appeal  as  this, 
there  being  such  a  small  property  concerned — property  apparently 
of  little  value — still  the  litigation  has  been  occasioned,  and  the 
costs  must  be  paid,  either  by  the  party  who  is  the  cause  of  the 
litigation,  or  by  those  who  have  necessarily  incurred  those  expenses 
by  the  resistance  of  the  defendant.  I  very  much  regret  that  he 
should  have  those  costs  to  pay;  but  I  do  not  think  I  have  any 
other  choice  than  to  affirm  the  Master  of  thb  Bolls'  decree :  and, 
unfortunately,  the  costs  of  this  appeal  must  be  included  in  the 
costs  incurred  in  the  Court  below. 


1849. 

Rolls  CauH, 

Lord 

Lanodalb, 

M.R. 

[  12  Beav. 
6b] 

1849. 
June  20. 

RolU  Court. 

Lord 

Langdalr, 

M.R. 

[89  J 


The   grand  JUNCTION    CANAL    COMPANY   v. 

DIMES. 

(12  Beav.  63—88 ;  S.  C.  13  L.  T.  358.) 

[Bevbrsbd  on  appeal  to  the  House  of  Lords  :  see  3  H.  L.  G.  759.] 


ROSS   V.    ROSS  (I). 

(12  Beav.  89—91.) 

A  party  having  a  contingent  interest  in  a  trust  fund  may,  in  a  proper 
case,  have  it  brought  into  Court  for  his  protection ;  but  he  must  show  some 
sufficient  ground  for  it 

Motion  to  pay  trust  fund  into  Court  refused,  on  the  ground  that  there  was 
no  allegation  of  danger,  and  that  the  fund  might,  if  necessary,  be  sufficiently 
protected  by  a  distringas. 

The  testator  gave  the  residue  of  his  real  and  personal  estate 
unto  his  brother's  children  equally,  as  tenants  in  common,  with 
cross  remainders,  in  the  event  of  any  of  them  dying  under 
twenty-one. 

The  testator  died  in  1831,  and  administration  was  granted  first  to 
his  widow,  and  afterwards  to  Susannah,  the  eldest  child,  on  her 
attaining  twenty-one. 

There    were   eight   children,   James   Augustus,   who    was   the 

(1)  In  re  Uraithivnite  (1882)  21  Ch.  D.  121.  52  L.  J.  Ch.  15,  48  L.  T.  857. 


VOL.  Lxxxv.]         1849.     CH.     12  BE AV.  89— 90.  27 

plaintiff,  and  seven   others.     They  had   all    attained   twenty-one         Ross 
except  Henrietta  and  Emma.  rorj^. 

Part  of  the  testator's  property  consisted  of  a  sum  of  stock 
standing  in  his  name,  and  by  arrangement,  this  sum  was  divided, 
and  six  eighths  paid  to  the  plaintiff  and  the  other  five  children 
who  had  attained  twenty-one.  The  remaining  two  eighths,  being 
794/.  10«.,  were  still  in  the  Bank,  and  appropriated  as  the  shares 
of  the  infant  defendants  Henrietta  and  Emma. 

This  bill  was  filed  by  James  Augustus  Boss,  one  of  the  children, 
against  the  widow,  the  administratrix,  and  the  other  residuary 
legatees,  for  an  account  of  tbe  real  and  personal  estate.  The 
answer  admitted  the  above  facts  as  to  the  two  eighths  of  the  stock 
standing  in  the  Bank,  under  the  above  arrangement,  in  trust  for 
the  two  infant  defendants,  and  stated,  that  the  plaintiff  had  received 
more  than  his  share  of  the  residue. 

It  was  now  moved,  on  behalf  of  the  plaintiff,  that  this  sum         [  ^  1 
should  be  paid  into  Court,  and  also  for  production  of  documents. 

Mr.  Turner  and  Mr.  Renshair,  for  the  plaintiff,  contended,  that 
as  the  plaintiff  had  a  contingent  interest  in  the  fund^  which  would 
take  effect  in  the  event  of  the  infants  dying  under  twenty-one,  he 
was  entitled  to  have  the  fund  brought  into  Court  for  his  protection ; 
and  that,  pending  a  suit  for  administration,  the  ordinary  rule  was, 
to  bring  the  trust  money  into  Court. 

Mr.  RotipeU  and  Mr.  Batteiif  for  the  infants,  resisted  the 
application,  on  the  ground  that  the  plaintiff  had  nothing  but  a 
remote  contingency  in  a  small  share  in  the  fund  which  did  not 
exceed  163/.  That  there  was  no  charge  of  danger  or  insecurity, 
and  that  even  if  there  had  been,  the  plaintiff  might  protect  his 
interest  by  a  distringas.  That  the  plaintiff  had  acquiesced  in  the 
arrangement  made  upon  the  division,  and  that  his  only  object  was 
to  create  a  fund  in  Court  for  the  payment  of  the  costs  of  suit. 

Mr.  Lloyd,  for  the  administratrix,  also  resisted  the  application 
as  being  unnecessary. 

The  Master  of  the  Bolls: 

Am  I  bound  to  order  this  sum  to  be  brought  into  Court  in  a  case 
where  I  see  no  danger  ?  There  was  a  time  when  it  was  almost  con- 
sidered as  a  mere  matter  of  course  to  order  trust  funds  to  be 
brought  into  Court ;  but  now  the  question  always  is,  whether  there 
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[•91  ] 


exists  any  sufficient  ground  for  such  an  interposition.  Here, 
though  there  has  been  an  appropriation,  the  plaintiff,  who  has  a 
contingent  interest,  is  not  prevented  making  this  application ; 
for  a  party  having  merely  a  contingent  ^interest  in  a  sum  of 
stock  may,  no  doubt,  in  a  proper  case,  apply  to  have  it  brought 
into  Court.  The  plaintiff,  however,  in  this  case,  can  sufficiently 
protect  his  interest  by  the  ordinary  process  of  distrimftM,  and  that 
will  save  a  great  deal  of  complication  and  expense. 

The  ground  on  which  I  now  proceed  is  this :  There  is  not  the 
least  allegation  or  pretence  of  any  danger  to  the  fund  ;  aud  it  also 
appears,  that  there  is  a  debt  due  from  the  plaintiff  to  the  estate, 
which  affords  ample  security  to  him;  besides,  the  plaintiff  may 
adopt  a  process  out  of  Court,  by  which  the  fund  cannot  be  removed 
without  notice. 

The  real  question  is  as  to  the  costs  of  this  motion,  and  I  think  I 
ought  not  to  give  any. 


184». 
A/aySl. 

Rolls  Gmrt. 

Lord 

Lanodalr, 

M.R. 

[91] 
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OLDFIELD  V.  COBBETT(l). 

(12  Beav.  91—98.) 

A  motion  being  refused,  with  costs,  the  party  cannot  afterwards  renew  the 
motion  till  the  costs  have  been  paid. 

It  is  not  necessary  to  bring  up  a  party  who  is  in  custody  for  non-payment 
of  costs. 

On  the  80th  of  March,  1840,  on  the  petition  of  the  plaintiff, 
an  order  was  made,  that  the  plaintiff's  costs  of  certain  impertinence 
in  an  affidavit  of  the  defendant  should  be  taxed  and  paid  by  Gobbett 
(not  stating  to  whom).  The  costs  were  taxed,  and  on  the  11th  of 
June  a  subpoena  for  costs  issued,  directing  them  to  be  paid  to  the 
plaintiff.  Gobbett  was  then  in  custody  in  the  Fleet,  he  having 
been  brought  up  under  a  commission  of  rebellion,  issuing  out  of 
the  Gourt  of  Exchequer,  and  by  that  Gourt  committed  (2),  and 
in  consequence  the  attachment  was  lodged  at  the  Fleet  as  a 
detainer. 

The  Fleet  Prison  was  abolished  by  the  5  &  6  Vict.  c.  22,  and 
Gobbett  was  afterwards  turned  over  to  the  Queen's  Prison  under 
the  provisions  of  that  statute. 

Mr.  Greene  now  moved  that  Gobbett  might  be  discharged,  on 


(1)  But  where  a  new  trial  is  ordered 
the  non-payment  of  costs  in  inter- 
locutory proceedings  in  the  former 
trial  is  no  ground  for  staying  proceed- 


ings   in    the  new    trial:    Mm  ton    v. 
Palmer  (1882)  9  Q.  B.  D.  89,  51  L.  J. 
Q.  B.  307,  46  L.  T.  285.— O.  A.  S. 
(2)  See  1  Ph.  557 ;  65  R.  R.  451. 
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various  groanda,  [to  which  it  is  unnecessary  to  refer  for  the  purposes     OLi>FiELt> 
of  this  report].  Cobbbtt. 

Mr.  Tuimer,  contra :  [  9h  ] 

First.  On  the  26th  of  March,  1847,  a  motion  was  made  before 
the  Lord  Chancellor  to  discharge  Cobbett  from  this  process,  that  is, 
to  set  aside  the  subpcena,  the  service  of  the  suhpoetia,  and  the  attach- 
ment, and  that  motion  was  refused  with  costs.  He  now  states  the 
particular  grounds  in  his  notice  of  motion ;  but  the  object  is  the 
same,  and  a  party  cannot  bring  forward  the  same  motion  from 
time  to  time  by  merely  varying  the  reasons.  This  Court,  therefore, 
has  no  jurisdiction  to  entertain  the  motion. 

2.  He  has  not  paid  the  costs  of  the  former  applications  for  the  I  9^  1 
same  purpose,  which  have  been  repeatedly  refused  with  costs. 
His  conduct  is  oppressive  in  the  extreme.  He  has  been  offered  his 
discharge,  if  he  would  undertake  to  bring  no  action ;  but  he  remains 
in  prison  harassing  the  plaintiff  with  these  motions,  which  have 
already  pat  him  to  an  expense  exceeding  6001. 


Mr.  Greene,  in  reply. 

The  Master  of  the  Bolls: 

I  have  great  satisfaction  in  finding  the  case  of  Mr.  Cobbett 
brought  distinctly  before  the  Court,  and  to  have  the  grounds  so 
well  stated  and  so  forcibly  and  properly  brought  before  the  Court. 
Hitherto,  it  has  been  my  ^misfortune  to  have  the  matter  stated  in  [  *95  ] 
such  a  way  that  I  could  never  understand  what  he  was  aiming 
at,  but  I  now  know  what  is  sought,  and  the  reasons  in  support 
of  it. 

If  I  were  merely  to  consult  my  own  inclination,  I  should 
discharge  him  immediately,  finding  he  has  been  detained  in 
custody  so  long  as  nine  years.  I  should  be  glad  that  he 
suffered  no  more.  But  I  must  consider  what  it  is  my  duty  to 
do,  having  regard  to  the  practice  of  the  Court,  and  to  the  rights 
of  the  plaintiff.  Mr.  Cobbett  might  long  ago  have  been  out  of 
custody.  His  discharge  has  been  offered  him  in  Court,  on  his 
undertaking  to  bring  no  action.  I  am  quite  ignorant  why  that 
condition  was  required  on  the  one  side,  or  why  it  was  declined  on 
the  other.  The  parties  not  being  able  to  come  to  an  accommodation, 
stand  on  their  legal  rights,  and  I  must,  therefore,  decide  them 
according  to  the  established  practice  of  the  Court. 
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Oldfield 
r. 

COBBETT. 


[9«] 


In  the  first  place,  I  think  Gobbett  has  no  right  to  make  this 
application  to  me,  because  the  former  application  made  to  me  on 
the  same  matter  was  refused  with  costs,  and  those  costs  have  not 
yet  been  paid. 

Next,  I  think,  that  as  to  most  parts  of  this  motion,  it  is  sub- 
tantially  the  same  as  that  which  was  refused  by  the  Lord 
Chancellor,  and  therefore  I  have  not  jurisdiction  to  review  his 
decision.  I  am  glad,  however,  that  the  reasons  have  been  so 
clearly  stated ;  and,  after  this  argument,  I  hardly  think  I  ought 
to  abstain  from  stating  my  opinion. 

[His  Lordship  then  considered  and  disposed  of  the  various 
reasons  alleged  in  support  of  the  motion,  and  concluded  by 
saying  :] 

I  refuse  this  motion,  because  Mr.  Gobbett  is  not  entitled  to  make 
it,  he  not  having  paid  the  costs  of  the  former  motion.  I  think, 
that  in  substance  and  effect,  this  must  be  considered  the  same  as 
the  previous  motion,  and  that  it  is  not  altered  by  the  new  reasons. 
The  case  came  before  me  on  certain  reasons :  it  was  then  taken  to 
the  Lord  Ghancellor  and  by  him  affirmed,  and  now  the  defendant 
comes  before  me  for  the  same  thing,  but  on  different  grounds. 
This  cannot  be  done. 


1849. 
}farch  31. 
April  2. 

RolU  Court. 

Lord 

Lanodalr, 

M.K. 

[97] 


EDWAEDS   V.    EDWAEDS. 

(12  Beav.  97—100.) 

The  equivocal  use  of  the  word  '*  issue"  in  a  will  may  be  determined  by 
the  fact  that  in  another  passage  of  the  same  will  it  is  apparently  used  to 
mean  "  children." 

The  testator  gave  the  residue  of  his  estate  to  three  trustees,  upon 
trust,  in  case  his  daughter  Mary  should  marry,  then  "  to  place  out 
and  secure  the  sum  of  1,000/.  in  such  manner,  that  she  should 
receive  the  interest  thereof  to  her  own  sole  and  separate  use  during 
her  life,  and  the  principal  sum  of  1,000Z.  to  be  divided  equally 
among  her  lawful  issue,  but  in  default  of  such  issue,  then  that  the 
said  1,000/.  should  revert  to,  and  again  make  part  of,  the  residue 
of  his  estate."  And  in  case  his  daughter  Marianne  should  marry, 
then  "  to  place  out  and  secure  the  sum  of  700/.,  in  such  manner, 
that  she  should  receive  the  interest  thereof  to  her  own  sole  and 
separate  use  during  her  life,  and  after  her  death,  the  said  sum  of 
700/.  to  be  divided  equally  among  her  lawful  issue,  and  in  default 
of  such  issue,  the  same  shall  again  revert  to  and  make  part  of  the 
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residue  of  his  estate.'*  And  in  case  his  daughter  Ann  should  Edwarda 
marry,  he  directed  his  trustees  to  place  out  the  clear  residue  of  edwakos. 
his  estate  and  effects,  in  such  manner,  that  his  daughter  Ann 
should  receive  the  interest  thereof  to  her  own  sole  and  separate  use 
during  her  life,  and  the  principal  money  to  be  divided,  after  her 
death,  equally  amongst*  her  lawful  issue.  And  in  default  of  such 
issue  of  his  daughter  Ann,  in  trust  to  place  out  and  secure  the 
same  to  the  use  of  his  daughter  Mary  for  her  life,  and  after  her 
death,  to  be  equally  divided  among  her  lawful  issue,  and  in  default 
of  such  issue  of  his  daughter  Mary,  in  trust  to  place  out  and 
secure  the  same  to  the  use  of  his  daughter  Marianne  for  her  life, 
and  after  her  death  to  be  equally  divided  among  her  lawful  issue. 

"  And  in  default  of  such  issue  of  all  his  three  daughters,  then,  [  98  J 
upon  trust,  to  place  out  and  secure  the  same  to  the  use  of  his  son 
John  Eliot  for  his  life,  and  after  his  death,  to  be  equally  divided 
among  his  lawful  issue ;  and  in  default  of  such  issue,  then  in  trust 
to  divide  the  said  residue  and  remainder  of  his  estate  and  effects, 
equally,  among  all  the  children  of  Thomas  Randall  and  Janet 
Anderson,  share  and  share  alike,  and  in  default  of  lawful  issue  of 
either  of  them,  the  whole  of  the  said  residue  or  remainder  to 
be  divided  equally  among  the  children  of  the  other  share  and 
share  alike." 

In  a  subsequent  part  of  his  will  he  made  three  several  dispositions 
of  money  in  favour  of  each  of  his  three  daughters  for  her  life,  "  and 
to  her  lawful  issue "  equally,  with  gifts  over  "  in  default  of  such 
issue.*' 

The  daughters  Ann  and  Mary  died  unmarried.  Marianne 
married  and  had  seven  children,  three  of  whom  predeceased  her. 

By  the  decree  made  in  this  cause  in  1829,  the  dividends  on  the 
whole  residuary  fund  were  directed  to  be  paid  to  Marianne  for 
life,  or  until  further  order,  with  liberty  to  any  of  the  parties 
to  apply. 

Marianne  died  in  December,  1848,  and  a  petition  was  presented 
on  behalf  of  her  four  surviving  children,  for  payment  to  them  of 
the  fund.  One  of  the  four  surviving  children  had  four  children,  on 
behalf  of  whom  a  claim  was  made  to  participate  in  the  fund. 

Mr.  Round€ll  Palmer,  for  the  four  surviving  children  : 

The  decree,  by  directing  payment  of  the  dividends  to  Marianne 
for  life,  establishes  this :  That  the  gift  over  *'  in  default  of  lawful 
issue  "  is  not  too  remote. 
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Edwabdb  The  word  *' issue "  is  used  by  the  testator  as  equivalent  to 
EDWARD8.  "  children,"  in  the  limitation  to  the  "  children "  of  Thomas 
[  ^9  j  Bandall  and  Janet  Anderson,  and  in  default  of  ''  lawful  issue  "  of 
either,  then  among  the  "  children  "  of  the  other.  "  Issue  "  must, 
therefore,  be  construed  "  children  "  in  the  other  parts  of  the  will, 
and  either  the  four  surviving  children,  or  they  and  the  representa- 
tives of  the  three  who  are  dead,  are  entitled  to  the  fund.  He  cited 
Sibley  v.  Perry  (i),  Farrant  v.  Nichols  (2),  Hedges  v.  Harpur  (3)^ 
Williams  v.  Teale  (4),  Ridgeway  v.  Munkittrick  (6). 

Mr.  Renshaw,  Mr.  Goldsmid,  and  Mr.  Cotton  argued,  that  the 
expression  '^  issue"  would  let  in  the  grandchildren  born  before  the 
period  of  distribution  to  participation  of  the  fund,  as  in  Dalzell  v. 
Welch  (6).  [They  also  cited  Head  v.  RandaU  (7),  Evans  v.  Jones  (8), 
Ellicombe  v.  Gomperts  (9),  and  Carter  v.  BentaU  (lo).] 

Mr.  R.  Palmer^  in  reply. 

The  Master  of  the  Bolls  : 

The  expression  ''  issue  "  may  either  mean  all  the  descendants  in 
every  degree,  or  it  may  be  used  in  a  more  limited  sense.  The  word 
[  *ioo  ]  admits  of  different  meanings,  *and  when  used  in  an  ambiguous  or 
equivocal  sense,  its  meaning  must  either  be  collected  from  the 
immediate  context,  or  by  reference  to  the  mode  in  which  it  is  used 
elsewhere  in  the  same  will. 

But  besides  this,  the  same  word  may,  on  different  occasions,  and 
from  the  immediate  context,  have  two  different  meanings,  and 
therefore  great  difficulties  may  possibly  arise. 

But  if,  in  the  first  part  of  a  will,  you  have  this  word  used 
equivocally,  and  nothing  in  the  immediate  context,  to  enable  you 
to  construe  its  meaning ;  but,  in  another  part  of  the  same  will, 
you  have  the  ambiguity  corrected,  and  find  it  used  in  a  particular 
sense,  the  presumption  is,  that  the  testator  has  always  used  it  in 
that  sense  in  which  you  find  it,  where  he  himself  has  corrected  the 
ambiguity. 

That  I  consider  to  be  the  case  here.  In  the  first  part  he  has  used 
the  word  "  issue  "  equivocally,  and  in  the  subsequent  part  he  has 

(1)  6  R.  R.  183  (7  Vo8.  522).  (7)  60  R.  R.  128  (2  Y.  &  C.  C.  C. 

(2)  73  R.  R  371  (9  Beav.  327).  231). 

(3)  73  R.  R.  408  (9  Beav.  479).  (8)  70  R  R.  307  (2  OoU.  616). 

(4)  77  R.  R.  100  (6  Hare,  239).  (.4)  45  R.  R.  234  (3  My.  &  Or.  127). 

(5)  68  R.  R  220  (1  Dr.  &  War.  84).  (10)  60  R.  R.  283  (2  Beav.  651). 

(6)  29R.  B.  J10(2SiTO.  319). 
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used  it  in  sach  a  way  as  to  show  that  he  considered  the  expression     Edwards 

as  equivalent  to  the  word  "  children."    I  think,  therefore,  we  must     edwabds. 

assume,  that  he  applied  it  in  that  sense  in  every  part  of  his  will. 

The  word,  I  admit,  may  have  a  more  extended  sense,  but  on  this 

will,  I  think  the  funds  are  divisible  in  sevenths  between  the 

children  who  are  living,  and  the  representatives  of  those  who  are 

dead. 


Rolh  Court. 
Lord 


BAKER  V.   GIBSON.  .,  ^\^\ 

March  30, 31. 
(12  Bear.  101—103.) 

A  testatrix  having  three  daughters,  gave  one-third  to  each  for  life,  with 
remainder  to  their  children  respectively,  with  cross-remainders  between     Lanodale 
them,  with  an  ultimate  limitation  to  her  own  "next  of  kin  and  legal  M.R. 

personal  representatives*' :  Held,  that  the  class  of  next  of  kin  was  to  be        r  loi  ] 
ascertained  at  the  death  of  the  testatrix,  and  that  they  took  as  joint  tenants. 

The  testatrix,  Ann  Smith,  had  three  daughters,  Ann,  Lydia,  and 
Elizabeth.  By  her  will,  she  gave  the  produce  of  her  real  and 
personal  estate  to  trustees,  as  to  one  third  to  Ann  for  life,  with 
remainder  to  her  husband  for  life,  with  remainder  to  Ann's 
children,  with  remainder  to  the  other  two  daughters  for  life,  and 
afterwards  to  their  children,  with  an  ultimate  limitation  to  her  (the 
testatrix's) ''  own  next  of  kin  and  legal  personal  representatives." 

She  gave  the  other  two  thirds  severally  in  a  similar  way  to  Lydia 
and  Elizabeth,  with  similar  limitations  over,  mutatis  mutandis^  with 
an  ultimate  limitation  ''  to  her  own  next  of  kin  and  legal  personal 
representatives." 

The  testatrix  died  in  1807>  Ann  died  in  1808,  Elizabeth  in  1845, 
and  Lydia,  the  surviving  daughter,  in  1846.  None  of  the  daughters 
had  children.  The  question  now  arose,  who  took  the  property  under 
the  ultimate  limitation  to  the  testatrix's  "  own  next  of  kin  and 
legal  personal  representatives  "  [and  whether  as  joint  tenants  or 
otherwise]. 

Mr.  Turner  and  Mr.  Rogers,  for  Crabtree,  the  legal  personal 
representative  of  Lydia  and  Elizabeth,  [cited  Seifferth  v.  Badham  (i). 
Ware  v.  Rowland  (2),  IloUoway  v.  Holloway  (3),  Urquhart  v. 
Urquhart  (4),  Say  v.  Creed  (5),  Withy  v.  Mangles,  in  this  Court  and 
by  the  House  of  Lords  (6),  and  other  cases]. 

(1)  73  R  R  392  (9  Beav.  370).  (5)  71  B.  R  238  (5  Hare,  580). 

(2)  78  R  K.  228  (2  Ph.  635).  (6)  55  E.   R    106   (4  Beav.   358) ; 

(3)  5  R  R  81  (5  Vea  399).  59  B.  R  95  (10  CI.  &  Fin.  215). 

(4)  60  R  R  416  (13  Sim.  613). 
R.B. — ^VOL.  LXXXV.  8 
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Bakeb 

QlBSON. 

[102] 


[103] 


March  31. 


Mr.  J,  Forster,  for  the  trustee,  objected,  that  the  case  could  not 
proceed  in  the  absence  of  those  persons  who  were  the  next  of  kin  of 
the  testatrix  at  the  death  of  the  daughters ;  but 

The  Master  of  the  Eolls  said  that  this  was  unnecessary,  as  he 
considered  that  point  now  firmly  settled. 

Mr.  Roupell  and  Mr.  Webb,  for  the  representatives  of  Ann,  [cited 
Woodgate  v.  Unuin  (i),  where  there  was  a  bequest  to  A.  for  life,  and 
after  her  decease,  to  her  children  when  they  arrived  at  twenty-one, 
and  it  was  held,  that  the  children  took  as  tenants  in  common.] 

Mr.  Turner,  in  reply : 

In  Woodgate  v.  Umvin,  the  children's  shares  vested  on  their 
respectively  attaining  twenty-one ;  and  vesting  at  different  times, 
they  could  not  take  as  joint  tenants ;  but  here,  the  whole  vested  at 
the  death  of  the  testatrix. 

The  Master  of  the  Rolls  said  he  would  consider  the  question 
of  joint  tenancy. 

The  Master  of  the  Rolls  said  he  had  read  the  will,  and  was  of 
opinion  that  the  next  of  kin  took  as  joint  tenants. 


1849. 
Ajfril  19. 

JlolU  Court, 
Lord 

LANGDALK, 

M.R. 
[104] 


ELLIS  V.  MAXWELL. 

(12  Beav.  104—112;  S.  C,  13  L.  T.  398.) 

Eesiduary  personal  estate  was  bequeathed  in  trust  for  all  the  sons  and 
daughters  of  A.  and  B.  (who  were  living),  the  shares  to  be  vested  at  twenty- 
one,  though  **not  payable  or  transmissible"  until  the  deaths  of  A.  and  B. 
The  will  contained  powers  of  maintenance:  Held,  that  the  sons  and 
daughters,  on  attaining  twenty-one,  acquired  vested  interests,  subject  to 
the  rights  of  future-bom  children,  and  that  after  attaining  twenty-ono, 
they  were  entitled,  in  the  life  of  A.  and  B.,  to  payment  of  their  shares  of 
the  income,  though  not  of  the  capital. 

The  rents  of  Irish  estates  were  directed  to  be  accumulated  and  become 
part  of  the  personal  estate :  Held,  that  although  the  Thellusson  Act  did  not 
apply  to  Irish  estates,  yet  that  it  applied  to  the  rents,  as  invested  from 
time  to  time,  and  that  although  the  rent«,  which  ought  to  be  considered  as 
corjnis,  might  be  invested  for  more  than  twenty-one  years  from  the  testator's 
death,  yet  that  the  income  thereof  could  not. 

As  to  the  custody  of  plate  left  as  heir-looms,  in  the  interval  before  any 
person  became  entitled  to  the  possession. 

This  cause,  reported  [in  3  Beavan]  (2),  now  came  on  for  further 

directions. 

The  testator  William  Maxwell,  by  his  will,  dated  the  25th  of 

(1)  33  R.  E.  101  (4  Sim.  129) ;  but  (2)  52  R.  R.  235  (3  Beav.  587). 

see  Stratton  v.  Best,  2  Br.  C.  C.  233. 
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March,  1818,  devised  his  freehold  estates  to  trustees  in  fee,  to  the  Ellis 
intent  that  his  wife  might  thereout  receive  an  annuity  of  1,000L  for  maxwkll. 
her  life,  and  his  son  John  Maxwell  (a  lunatic)  might  have  applied 
for  his  benefit,  an  annuity  of  1,000L  The  testator  directed  all  the 
residue  of  the  yearly  rents  to  be  invested  in  the  public  funds,  "  to 
the  end  that  the  same  might  become  a  part  of  his  personal  estate," 
and  to  be  disposed  of  in  such  manner  as  he  should  thereafter  direct 
and  declare  touching  or  concerning  the  same. 

And,  subject  to  the  charges,  the  testator  directed  his  trustees  to 
stand  seised  of  his  freehold  estate,  to  the  use  of  the  first  son  of  the 
body  of  his  son  John  in  tail  male,  with  remainder  to  the  other  sons 
of  his  son  John,  successively  in  tail  male,  with  remainder  to  his 
daughter  Ann  Lyte  for  life,  with  remainder  to  the  use  of  the  first 
son  of  the  body  of  Ann  Lyte  in  tail  male,  with  other  remainders 
over.  And  the  testator  directed,  that  no  person  should,  under  the 
limitations  and  trusts  aforesaid,  ^become  entitled  to  the  lands  in  [  *105  ] 
possession,  or  to  the  rents  and  profits  thereof,  during  such  time  as 
any  antecedent  limitations  remained  in  contingency. 

The  testator  then  gave  his  personal  estate  to  his  trustees,  "  upon 
the  trusts  after  mentioned,  for  the  benefit  of  all  the  sons  and 
daughters  of  his  son  John  Maxwell  and  his  daughter  Ann  Lyte, 
save  and  except  a  first  born  or  eldest  son,"  &c.  &c. ;  "  and  to  that 
end,  he  directed  the  trustees  to  transfer  the  trust  funds  unto  all 
his  younger  grandchildren,  equally  to  be  divided  between  them,  as 
and  when  being  sons  they  should  attain  the  age  of  twenty-one 
years,  or  being  daughters  they  should  attain  that  age  or  be 
previously  married,  it  being  his  will,  that  each  of  their  several 
shares  and  interests  should  become  vested  at  that  age,  or  the 
previous  marriage  of  daughters,  though  such  shares  should  not 
become  payable  or  transmissible  until  after  the  demise  of  both  his 
son  and  daughters."  And  he  directed,  that  if  only  one  grandchild 
should  live  to  attain  such  vested  interest,  the  whole  fund  should  go 
to  such  only  grandchild. 

Power  was  given  to  the  trustees,  although  the  parents  should  be 
living,  to  apply  the  interest  of  each  grandchild's  "presumptive 
share,"  even  including  an  eldest  son's  share,  in  their  maintenance 
and  education;  and  the  surplus  was  to  be  accumulated,  and  paid 
with  their  original  shares  when  vested  and  transmissible.  The 
will  also  contained  a  clause  of  survivorship  of  the  shares  of  those 
who  should  die  without  having  acquired  a  **  vested  interest." 

The  testator  then  declared,  that,  after  the  decease  of  his  son  and 

3—2 
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Ellis        daughter,  as  well  as  during  their  lives,  his  trustees  should,  until 

Maxwell,     the  share  or  shares  of  all  his  grandchildren  **  should  become  vested 

[  *i06  ]      and  assignable,  transferable  *or  payable,*'  apply  the  dividends  of 

the  trust  funds  towards  the  maintenance  and  education  of  every 

such  child  and  children  respectively,  including  even  the  eldest. 

The  testator  made  his  wife,  Jane  Maxwell,  his  residuary  legatee. 

As  to  his  plate,  the  testator  thus  expressed  himself :  ''  As  to  my 
plate,  I  give  the  use  and  enjoyment  thereof  to  my  said  dear  wife 
during  her  natural  life  only,  and,  after  her  decease,  I  give  the  same, 
in  the  nature  of  an  heirloom,  to  the  person  who,  for  the  time  being, 
shall  be  in  the  actual  possession  and  enjoyment  of  my  freehold 
estates  under  the  limitations  of  this  my  will." 

The  testator  died  the  8th  of  September,  1818,  leaving  his  widow, 
son  and  daughter,  surviving.     He  possessed  real  estates  in  Ireland. 

The  testator's  son  John  Maxwell  still  remained  a  lunatic  and 
unmarried. 

His  daughter  Ann  had  four  children,  the  eldest  of  whom  attained 
twenty-one  on  the  29th  of  September,  1839 ;  the  second,  on  the 
20th  of  April,  1843 ;  the  third,  on  the  2nd  of  June,  1846,  and  the 
youngest,  on  the  10th  of  January,  1849. 

The  term  of  twenty-one  years  after  the  testator's  death  expired 
on  the  8th  of  September,  1839. 

This  suit,  instituted  by  the  trustees  for  the  administration  of  the 

testator's  estate,  came  on  for  hearing  in  March,   1841  (i),  when 

[  108  ]        [certain    declarations    were    made    and]    certain   enquiries  were 

directed,  which  being  completed,  the  cause  now  came  on  for  further 

directions. 

Mr:  Turner,  Mr.   Spence,   Mr.  Roupell,   Mr.    Walpole,    Mr. 
Bagshawe,  and  Mr.  Willcock,  for  different  parties. 

The  questions  were,  1st,  whether  the  grandchildren  (other  than 
the  eldest)  took  vested  interests  in  the  coiptut  of  the  personal  estate 
on  attaining  twenty-one,  and  whether,  although  their  shares  could 
not  be  paid  until  after  the  death  of  the  testator's  son  and  daughter, 
the  income  in  the  meantime  ought  not  to  be  paid  to  them. 

2.  As  to  the  mode  in  which  surplus  rents  of  the  Irish  estates 
ought  to  be  disposed  of,  which  were  not  affected  by  the  English 
Act  against  accumulation,  and  had  been,  by  the  testator's  will, 
directed  to  be  invested  and  become  part  of  the  testator's  personal 
estate. 

(1)  62  E.  R.  235  (3  Beav.  587). 
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8.  As  to  the  castody  of  the  plate  between  the  death  of  the  widow        Ellis 
and   the  coming   into  esse  of  a   person  entitled  to  the  actaal    maxwell. 
possession  and  enjoyment  of  the  freehold  estates.    *     *    * 

Thb  Master  of  the  Bolls  :  [  109  ] 

Some  of  the  difficulties  in  this  case  seem  to  have  been  overcome 
at  the  former  hearing;  I  have  therefore  no  further  occasion  to 
advert  to  them.  The  question  now  raised  respecting  the  income  of 
the  fund  which  has  been  accumulated  to  the  extent  permitted  by 
law  is,  whether  that  income,  the  further  accumulation  of  which  is 
forbidden  by  the  statute,  is  now  payable  to  the  persons  who  have 
obtained  a  vested  interest  in  that  fund.  There  is  a  difference 
between  a  gift  becoming  "vested"  and  becoming  "payable  and 
transmissible ; "  it  may  vest  at  one  time  and  not  become  payable 
and  transmissible  until  another  time.  The  testator,  I  think,  has, 
by  this  will,  made  a  sufficient  distinction  between  these  two  things, 
for  he  has  directed  specifically  that  the  fund  should  be  vested  at 
twenty-one,  but  not  payable  or  transmissible  until  the  death  of 
both  his  son  and  daughter.  The  question  then  is,  what  is  to  take 
place  between  those  two  periods  of  time  ? 

The  children  were  all  infants  at  the  time  of  the  testator's  death  ; 
there  was  therefore  apparently  a  long  minority  to  be  expected, 
during  which  their  education,  as  well  as  their  maintenance,  was  to 
be  provided  for;  and  the  testator  has,  accordingly,  directed  the 
income  to  be  applied  for  that  purpose.  The  gift  is  to  be  vested  in 
the  children  at  twenty-one,  although  not  to  be  payable  or  trans- 
missible till  the  death  of  two  persons,  evidently  for  this  reason, 
because  the  persons  who  were  to  become  entitled,  might,  in  the 
meanwhile,  be  constantly  varying,  and  other  children  might  even 
be  bom,  after  some  of  them  had  attained  their  age  of  twenty-one. 
This  is  a  very  good  reason  why  the  shares  should  not  be  payable 
or  transmissible  until  the  time  which  he  pointed  out,  if  he  meant 
all  his  grandchildren  to  take  equal  shares  in  the  capital  sum.  But 
their  interests  *being  vested,  and  there  being  a  direction  for  main-  [  *'io  ] 
tenance  and  education,  the  question  is,  why  are  we  to  consider 
that  the  testator  meant  that  they  should  not  have  the  fruits  of  the 
property  after  it  became  vested  in  them,  other  than  those  which  he 
has  expressly  denied  them. 

I  do  not  venture  to  say  that  it  is  perfectly  clear,  but  I  think  that 
the  reasonable  construction  of  this  will  is,  that  I  ought  to  consider 
that  these  children,  who  have  all  attained  the  age  of  twenty-one. 
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Ellis        and  have  obtained  vested  interests  in  the  property,  and  who,  accord- 

Maxwell.     ing  to  the  intention  of  the  testator,  were  to  be  maintained  out  of  it, 

ought  now  to  receive  the  fruit  of  the  vesting,  with  the  exception  only 

of  that  from  which  the  testator  has  excluded  them,  namely,  the 

payment  of  the  capital. 

I  think  that,  subject  to  the  right  of  the  eldest  son  to  be  main- 
tained, as  to  which  there  may  be  a  reference,  and  subject  to  the 
contingencies  which  may  increase  the  number  of  the  class  and 
diminish  the  shares  of  each,  I  ought  to  declare  that  the  gift  is 
vested,  and  that  they  are  entitled  to  have  the  income  of  it  paid 
to  them. 

The  consequence  is,  that  so  much  of  the  funds  accruing  after 
twenty-one  years  from  the  testator's  death  and  before  the  children 
respectively  attained  twenty-one,  as  cannot  be  allowed  to  accumu- 
late and  has  not  been  disposed  of  in  maintenance,  will  belong  to  the 
widow  as  residuary  legatee.  The  amount  will  vary  as  each  child, 
having  attained  twenty-one,  became  entitled  to  the  whole  income  of 
his  share ;  but  that  will  be  very  easily  calculated. 

With  respect  to  the  real  estate,  I  confess  there  is  more  doubt 
[  •111  ]  about  that  than  anything  else  in  this  case.  I  am  *inclined  to  believe 
that  the  construction  contended  for  is  right.  Considering  that  the 
real  estate  and  the  income  of  it  is  not  subject  to  the  provisions  of 
the  Thellusson  Act  (the  contrary  of  which,  nobody  has  contended 
for),  how  do  the  directions  of  the  will  apply  to  it  ?  The  testator 
says  distinctly,  that  the  rents  are  to  be  invested  and  become  a  part 
of  his  personal  estate,  and  to  be  disposed  of  in  the  manner  directed 
by  the  will,  that  is,  to  be  accumulated :  by  which  I  understand,  the 
income  is  to  be  added  to  the  principal,  which  is  personal  estate.  It 
is  not  because  the  rents  fall  into  the  personal  estate  every  year  that 
they  are  to  be  called  the  accumulation  in  the  sense  which  this  Court 
gives  to  the  term.  These  rents  are  portions  of  the  personal  estate 
acquired  year  by  year:  they  become  personal  estate,  and  are  then 
to  be  dealt  with  like  the  other  personal  estate,  that  is  to  say,  they 
are  to  be  applied,  so  far  as  they  may,  to  the  purposes  directed  by 
the  will,  and  if  any  part  of  the  direction  of  the  will  cannot  be  com- 
plied with,  such  as  the  direction  to  accumulate  beyond  the  limited 
period,  then  I  think  the  income  will  go  in  the  same  way  as  the 
income  of  the  other  parts  of  the  personal  estate ;  that  is  to  say, 
to  the  legatees. 

I  think  that  the  rents  fall  into  the  corpus  of  the  personal  estate, 
and  that  the  income  of  it  will  go,  with  the  income  of  the  other 
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personal  estate,  to  the  grandchildren  on  attaining  their  ages  of        Ellis 
twenty-one.      It  is  a  portion  of  the  capital  or  personal  estate,    maxwell. 
received  from  year  to  year,  which  cannot  be  allowed  to  accumulate 
under  the  statute,  and  therefore  the  income  of  it,  which  is  a  different 
thing  from  the  accumulation,  belongs  to  the  residuary  legatees. 

As  to  the  plate,  it  is  to  be  left  with  the  person  who  shall  become 
first  entitled  to  the  possession  and  the  enjoyment  *of  the  estate.  If  [  ^112  ] 
that  cannot  be  done  by  the  trustees,  I  must  order  it  to  be  placed  in 
some  place  of  security.  If  the  trustees  can  take  care  of  it  to  the 
satisfaction  of  all  parties,  that  would  be  the  most  convenient  mode 
of  dealing  with  it  for  the  present ;  if  not,  I  must  place  it  in  some 
place  of  security,  as,  for  instance,  in  the  Bank  of  England. 
Abstbact  of  Decree. 

Declare  that  the  surplus  rents  and  profits  of  the  freehold  and 
leasehold  estates  form  part  of  the  corpus  of  the  residuary  personal 
estate,  and  ought  to  be  invested ;  and  that  the  income  is  to  be 
dealt  with  in  the  same  way  as  the  income  of  the  residuary  personal 
estate. 

Declare  that  the  trust  for  accumulation  of  the  residuary  personal 
estate,  including  the  income  from  the  investment  of  the  surplus 
rents,  beyond  twenty-one  years,  void. 

Declare  that,  subject  to  the  interests  of  the  future  children,  the 
three  younger  children  became  respectively,  on  attaining  twenty- 
one,  entitled  to  vested  interests  in  one  third  of  the  coi'pus  of  the 
residuary  personal  estate,  including  the  rents ;  but  that  such  shares 
will  not  be  payable  until  the  deaths  of  the  survivor  of  the  testator's 
son  and  daughter ;  and  that  such  interests  are  subject  to  letting 
in  the  younger  children  of  John  Maxwell  (the  son)  or  any  other 
children  of  Mrs.  Lyte,  and  to  the  interest  to  arise  in  favour  of 
Henry  William  Maxwell  Lyte,  and  subject  to  the  right  of  main- 
tenance of  such  children  till  they  respectively  attain  vested 
interests. 

Declaration  as  to  the  rights  of  the  widow  to  the  surplus  income 
from  the  end  of  the  twenty-one  years  to  the  children  respectively 
attaining  twenty-one. 

Separate  declarations  that  each  of  the  three  younger  children,  on 
attaining  twenty-one,  became  entitled  to  one-third  of  the  subsequent 
income  of  the  residue,  including  the  income  of  the  investment  of 
the  surplus  rents. 

Reference  as  to  a  suitable  allowance  to  the  eldest  son  Henry 
William  M.  Lyte  for  the  future. 
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1849.  The  ATTORNEY-GENERAL  v.  WYGGESTON'S 

SiVi":  HOSPITAL  (1). 

16^28.  (12  Beav.  113—124.) 

Rolls  Cimrt,  Ordinances,  made  by  A.,  B.,  and  0.  under  a  power  contained  in  a  Boyal 

Lord  charter,  for  the  management  of  charity  property,  followed  by  an  Act  of 

Langdale,  Parliament,  confirming  all  ordinances  made  or  to  be  made,  by  A.,  B.,  and 

C.  held,  imder  the  circumstances,  to  be  imauthorised  and  not  confirmed* 
[  113  J  j^jj^  \^Q  same,  after  a  great  lapse  of  time,  set  aside. 

A  charity  was  established  in  the  reign  of  Hen.  YIII.,  for  two  chaplains 
and  twelve  poor.  In  1572,  Queen  Elizabeth,  by  letters  patent,  ordained, 
that  the  chaplains  and  poor  **in  omnibus  et  per  omnia,  se  gerent,  exhibebunt, 
comiserabuutur  et  eligentur,  juxta  ordinaciones,  regulas  et  statuta,  in  hue 
parte,"  to  be  made  by  A.,  B.,  and  C.  In  1574,  A.,  B.,  and  C.  accordingly 
made  regulations,  giving  to  the  master  the  whole  management  of  the  charity 
property,  and  authorising  him  to  let  on  fines,  and  appropriate  the  fines  to 
his  own  use.  In  1576,  an  Act  of  Parliament  confirmed  the  chai-ter  of  1572, 
and  the  ordinances  made  or  to  be  made  by  A.,  B.,  and  C.  By  letting  on 
fines,  the  property,  which  was  worth  7,000^.  a  year,  produced,  on  an  average, 
only  1 ,200/.,  nearly  half  of  which  consisted  of  fines,  and  was  received  by  the 
master.  The  Court  held,  that  this  ordinance  was  not  authorised  by  the 
charter  or  confirmed  by  the  Act  of  Parliament,  and  that  even  if  it  were, 
still  that  this  proceeding  being  shown,  in  the  lapse  of  time,  to  be  prejudicial 
to  the  objects  of  the  charity,  the  Court  would  direct  a  new  mode  of  manage- 
ment to  be  adopted. 

By  letters  patent,  dated  13th  July,  1518  (5  Hen.  VIIL),  license 
was  granted  to  William  Wyggeston  and  others  to  found  an  hospital, 
to  consist  of  two  chaplains  and  twelve  poor,  to  pray  daily  for  the 
health  of  the  King  and  Katherine  his  Queen,  during  their  lives,  and 
also  for  their  souls  after  their  deaths,  and  also  for  the  health  of 
the  said  William  Wyggeston  during  his  life,  and  for  his  soul  after 
death,  and  for  the  souls  of  his  progenitors  and  benefactors.  The 
hospital,  when  founded,  was  to  be  a  body  corporate,  and  license 
was  given  to  endow  the  same  with  lands. 

The  hospital  was  accordingly  founded,  and  it  was  alleged,  but 
not  clearly  proved,  that  certain   ordinances  were  made  by  the 
founder,  regulating,  amongst  other  things,  the  mode  of  letting  and 
restricting  the  term  to  three  years. 
[  114  ]  On  the  18th  February,  1552  (6  Edw.  VI.),  the  letters  patent 

of  King  Henry  VHI.  were  confirmed  by  inspeximus  letters  patent. 

On  the  7th  of  May,  1572  (14  EHz.),  letters  patent  were  granted, 

whereby,  after  reciting  the  letters  patent  of  Henry  VIIL,  and  that 

afterwards   the  said  hospital   was  lawfully  founded  by  William 

Wyggeston  and  endowed,  and  that  the  then  chaplains  and  poor  of 

the  said  hospital  had  besought  the  Queen  to  extend  her  munificence 

(1)  A,'G.   v.    Governors  of  Chriat'a  Hospital  [1896]    1    Ch.   879,  65   L.    J. 
Ch.  646,  74  L.  T.  96. 
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and  favour  towards  them,  the  Queen,  having  respect  to  the  glory         a.-g. 
of  God,  and  wishing  the  continuation  and  augmentation  of  the      wtgges- 
said  hospital,  and  that  so  holy  and  pious  a  work  of  the  said  William     nogpJI^^L 
Wyggeston  should  take  effect,  and,  also,  in  order  to  continue  the 
piety  of  worship,  and  for  Ihe  better  relief  and  support  of  the  poor, 
afflicted  with  want,  granted  and  decreed,  that  the  said  hospital  should 
for  ever  thereafter  consist  of  two  chaplains  and  twelve  poor,  &c. 

The  letters  patent  then  proceeded  in  the  following  terms : 
''  Volentes  insuper  qd  tam  predict'  Capellani  et  pauperes  quam  alii 
impostor  in  suis  locis  surrogandi  aut  associand  eligend  sive  adjungend 
in  omnibus  et  per  omnia  se  gerent,  exhibebunt,  comiserabuntr  et 
eligentur,  juxta  Ordinacoes,  regul,  et  statuta  in  hac  parte,  per  dilec- 
turn  et  fidelem  consanguineum  nostrum  Henricum  Comitem 
Huntingdon  et  predictum  consiliarium  nostrum  Badulphum  Sadler 
Milit  cancellarium  nostrum  Ducatus  nostri  Lancastr  et  delectum 
nobis  Georgium  Bromley  Armigerum  Attorn  nostrum  Generalem 
Ducatus  nostri  predicti  seu  per  eor  supervenientes  impostor  fiend 
et  in  scriptis  redigend  specificand  et  declarand  "  (i). 

These  ordinances  were  to  be  sealed  with  the  seals  of  the  Duchy 
of  Lancaster  and  the  private  seals  of  the  said  *Earl,  Chancellor,       [  *nr*  ] 
and  Attorney-General,  or  the  survivor  of  them. 

The  said  chaplains  and  poor  were  thereby  made  a  body  corporate 
and  politic,  with  power  to  sue  and  to  take  lands  &c.  with  power  to 
lease.  And  her  said  Majesty  Queen  Elizabeth  granted  to  the  said 
chaplains  and  poor,  to  the  use  of  themselves  and  their  successors, 
all  and  singular  the  manors  &c.  which  had  formerly  belonged  to 
the  said  William  Wyggeston,  and  the  rents  and  profits  thereof. 

Henry,  Earl  of  Huntingdon,  Balph  Sadler,  and  George  Bromley 
afterwards,  in  1574,  made  and  ordained  certain  statutes  and 
ordinances  for  the  government  of  the  hospital,  which,  among  other 
things,  provided,  that  the  master  should  have  full  control  over  all  the 
rents,  revenues,  goods,  and  chattels  of  the  hospital,  and  should  have 
full,  sole,  and  perfect  authority  to  conclude  for  the  making  of  leases  of 
the  lands  and  possessions  of  the  hospital,  such  lands  to  be  leased 
only  for  twenty-one  years  or  under,  and  not  above,  or  for  one,  two, 
or  three  lives,  and  not  above ;  and  upon  such  leases  so  much  rent 
or  more  should  be  reserved,  as  had  been  commonly  paid  for  the 
same  within  the  space  of  twenty  years  next  before  such  lease. 

(1)  Sic.  It  is  not  worth  while  to  ex-  his  printers  in  every  place  but  two,  as 
p&nd  the  contractions  or  to  restore  the  the  learned  reader  will  easily  see.— F.  P. 
Udual  marks  omitted  by  Mr.  Beavan  or 
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A.-G.  That  the  master  should  employ  all  rents,  profits  of  wood,  sales,  and 
Wtgge-  other  money  arising  from  the  lands  apd  tenements  of  the  hospital 
H  'JpiTAL  (^'^®^  *^^^  ^^^^  fi^®^  ^^  should  be  reasonably  taken  for  leases 
thereafter  to  be  made)  to  the  only  use  and  commodity  of  the 
hospital  and  the  incorporation  thereof,  if  the  same  were  not  dis- 
posed to  other  uses  by  the  said  ordinances ;  which  said  fines  for 
leases,  it  should  be  lawful  for  the  master  of  the  hospital  to  take 
and  convert  to  his  own  proper  use,  and  to  the  increase  of  his  living 
[•116]  thereto.  The  master  was  to  receive  also  yearly,  out  of  *the 
revenues  of  the  hospital,  the  sum  of  10/.  for  his  stipend,  and  also 
Is.  of  yearly  rent  out  of  the  lands  and  tenements  appointed  for  the 
maintenance  of  the  grammar  school  there,  together  with  such 
meadowing  and  hay  as  the  master  there  used  to  have,  and  a  house 
and  certain  other  emoluments.  The  Chancellor  and  Council  of  the 
Duchy  of  Lancaster  were  to  have  authority  to  visit  the  hospital, 
with  power  to  examine  the  faults  and  misbehaviour  of  the  master, 
brother,  or  poor  folks,  with  power  to  deprive  the  master  or  brother, 
upon  cause  duly  proved,  either  for  wilful  and  immeasurable  wasting 
or  consuming  any  of  the  lands,  tenements,  possessions,  or  goods  of 
the  said  hospital,  by  reason  of  unprofitable  and  outrageous  leases, 
or  wood  sales  or  otherwise,  or  for  placing  any  poor  within  in  the 
said  hospital  for  any  bribe  or  reward  or  less  for  corrupt  religion. 

In  1676,  further  additions  were  made  to  the  charity  by  Lord 
Huntingdon,  out  of  which  certain  payments  were  to  be  made  to  the 
schoolmaster,  of  the  Free  School  at  Leicester,  and  to  certain 
scholars,  and  to  the  master,  chaplain,  and  poor. 

By  a  private  Act  of  Parliament  passed  the  18  Eliz.  (1576),  after 
reciting  the  foundation  of  the  hospital  by  William  Wyggeston,  and 
the  letters  patent  of  14  Eliz.  and  the  power  therein  to  make 
ordinances,  ''for  the  confirmation  and  establishment  whereof,  it 
was  enacted,  &c.,  that  the  said  letters  patent  of  the  Queen  and  all 
and  every  the  grants,  articles,  clauses,  provisions,  authorities, 
jurisdictions,  and  ordinances  therein  specified  and  granted,  and  all 
and  singular  the  ordinances  made  or  thereafter  to  be  made  by  the 
said  Earl  of  Huntingdon,  Sir  Ealph  Sadler,  knight,  and  George 
Bromley,  or  the  survivors  of  them,  according  to  the  tenor  of  the 
[  *i  17  ]  said  ^letters  patent  of  the  Queen,  should  stand,  remain,  and  be  good, 
perfect,  available,  and  effectual  in  the  law,  to  all  intents  and 
purposes,  according  to  the  purport,  true  intent  and  meaning  of  the 
same  letters  patent  of  the  said  Queen." 

The  present  information,  filed  in  December,  1847,  complained 


8TON  8 
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principally  of  the  mismanagement  of  the  charity  property.    The        A.-o. 
property  consisted  of  above  8,100  acres  of  land,  the  net  rental  of      wygqr- 
which  amounted  to  no  less  than  6,8882.  a  year,  but,  by  the  improvident 
mode  of  letting,  which  had  been  pursued,  an  average  income  of  about 
1,2002.  a  year  only  was  produced  to  the  charity,  of  which  about  582/. 
consisting  of  fines  on  renewals,  were  received  by  the  master. 

The  present  information  stated,  that  the  annual  value  of  the 
charity  property,  including  the  coal  mines  thereunder,  was  10,0002. 
per  annum,  that  the  leases  were  improvident,  that  the  hospital 
buildings  were  out  of  repair,  that  the  ordinances  were  an  excess  of 
the  authority  given  by  the  letters  patent,  and  that  even  if  the  Court 
should  hold  them  not  to  be  so,  yet  that  they  did  not  authorise  the 
system  of  leasing,  but  that  they,  in  fact,  ordained  that  the  leases 
should  be  let  at  rack  rents. 

The  master,  by  his  answer,  insisted  on  the  present  practice  of 
leasing. 

Mr.  Turner,  Mr.  Lhyd  and  Mr.  W.  Morris,  in  support  of  the 
information,  argued,  first,  that  the  ordinances,  in  regard  to  the 
mode  of  leasing,  and  to  the  right  of  the  master  to  appropriate  the 
fines  to  his  own  use,  were  in  excess  of  the  authority  given  by  the 
charter  of  Elizabeth,  and  contrary  to  Wyggeston's  ordinances. 
Secondly,  that  these  ordinances  had  not  been  confirmed  *by  the  [*ii8] 
Act  of  Parliament,  which  did  not  refer  to  them,  but  only  generally 
to  ordinances  made  according  to  the  authority  given  by  the  letters 
patent;  and,  thirdly,  that  if  the  system  were  now  found  detri- 
mental to  the  charity,  the  Court  had  power  to  correct  and  alter  it : 
Berkhampstead  Free  School  (i),  AttoiTiey-General  v.  Finch  (2). 

Mr.  Roupell  and  Mr.  Metcalfe,  for  the  hospital,  and  Mr.  James 
Parker  and  Mr.  Bevir,  for  the  present  master,  argued,  that  there 
was  no  sufficient  proof  of  the  existence  of  any  ordinances  made  by 
^^  Jggeston  the  founder.  That  the  purposes  for  which  the  charity 
was  founded  were  superstitious  uses  within  the  statute  of 
1  Edw.  VI.  c.  14  :  Attorney-General  v.  The  Fishmongers'  Company 
{Kneseworth*8  Charity)  (a) ;  that  the  property  became  forfeited  to 
the  Crown,  and  was  now  subject  alone  to  the  charter  of  Elizabeth, 
and  the  Act  of  Parliament  confirming  it. 
That  the  present  mode  of  leasing  was  in  conformity  with  the 

(1)  13  B.  B.  43  (2  V.  &  B.  134).  (3)  60  B.  B.  133  (2  Beav.  151 ;  5 

(2)  Unreported,  V.-C.  E.  8th  July,      My.  &  Or.  11). 
1M2. 
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A.'Q,       ordinances,  and  similar  to  that  adopted  in  the  restraining  statutes 
Wtogk-     of  Elizabeth (i) :  Co.  Litt.  44  a;  and  could  not,  after  having  been 
Ho^spiTAL,    acted  on  for  three  centuries,  be  now  altered. 

They  argued,  that  the  visitatorial  powers  of  the  Duchy  of 
Lancaster  ought  not  to  be  interfered  with :  Attomey-Oeneral  v. 
Smythies  (2). 

[  ^^^  ]  Mr.  Turner,  in  reply. 

The  Master  of  the  Eolls: 

Although  there  are  difficulties  on  some  parts  of  this  case ;  yet 
as  to  what  is  to  be  ultimately  done,  I  feel  no  difficulty  at  all.  Here 
is  a  foundation  for  charitable  purposes,  some  of  which,  no  doubt, 
in  their  origin  were  superstitious,  and  some  were  not :  however  the 
whole  property  was  devoted  to  uses  pious  or  charitable.  This  pro- 
perty now  produces  an  income  of  7,000i.  a  year ;  but  it  has  been  so 
managed,  that  the  income  arising  from  the  property,  without  regard 
to  fines,  is  650Z.  a  year  and  no  more,  and  upon  an  average  of 
twenty-four  years,  the  fines  have  amounted  to  531i.  a  year,  which 
have  been  received  by  the  master  and  applied  by  him  to  his  own 
use,  according  to  the  authority  which  he  not  unreasonably  thought 
was  fully  vested  in  him. 

Now  to  suppose  that  a  charity  producing  7,000Z.  a  year  shall  be 
left  with  an  income  of  only  1,2002.  a  year,  and  that  very  nearly  a 
moiety  of  the  whole  shall  be  applied  to  the  sole  use  of  one  member 
of  the  corporation,  is  a  thing  which  I  think  can  hardly  enter  into 
the  imagination  of  any  reasonable  man. 

Some  how  or  other,  it  must  be  put  on  a  better  footing.  I 
sincerely  wish  that  all  parties  interested  would  concur  in  effecting 
it:  but  greatly  have  I  been  surprised  to  find  obstacles  to  relief 
raised  by  the  corporation,  who  of  all  others  are  the  persons  most 
interested  in  getting  rid  of  the  abuse.  I  cannot  help  thinking, 
that  they  have  been  in  some  degree  misled  both  as  to  their  interest 
and  as  to  their  rights.  That  the  master  should  endeavour  to  retain 
[♦120]  for  himself  an  *advantage  which  he  has  reason  to  believe  was 
intended  for  him  by  the  founder  of  the  charity,  is  quite  natural. 
He  should  be  attended  to  with  all  the  regard  due  to  a  man  who  is 
claiming  his  rights  only ;  but  at  the  same  time,  do  not  let  the 
matter  be  misunderstood  in  this  respect.    He  is  doing  this  not  for  the 

(1)  13Eliz.  c.  10.  (2)  45  R.  R  24   (1  Keen,  289;    2 

My.  &  Cr.  135). 
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benefit  of  the  charity;  but  for  the  purpose  of  securing  to  himself  a        a.g. 
very  large  income,  to  which  he  is  entitled,  if  his  argument  be  right.      wyggk. 
It  appears  that  the  charity  was  founded  in  the  time  of  King    «^^^^^l. 
Henry  the  Eighth.    After  his  death,  the  charters  were  inspected  by 
King  Edward  the  Sixth,  who  added  a  confirmation  of  them  at  the 
end ;  this  could  not  extend  to  the  superstitious  uses ;  but  it  is  very 
possible  that  the  revenues  intended  for  superstitious  uses  were  to 
be  applied  to  the  pious  uses.    It  is  not  my  intention,  however,  to 
go,  even  so  minutely  as  the  evidence  here  would  enable  me  to  do, 
into  the  investigation  of  very  obscure  matters  in  the  history  of  this 
foundation ;  nor  is  it  worth  while,  in  my  opinion,  to  do  so ;  but  I 
certainly  believe,  that  there  were  statutes  in  the  time  of  Wyggeston, 
and  I  think  it  extremely  probable,  that  those  statutes  restricted  the 
power  of  granting  leases  of  this  charity  property  to  an  extent 
which  it  would  not  even  now  be  thought  advisable  to  do. 

In  consequence  of  difficulties  which  had  arisen,  and  for  some 
reason  or  other,  the  full  force  of  which  I  do  not  pretend  to  under- 
stand, it  was  thought  proper^  on  the  part  of  the  charity  and  the 
persons  interested  in  the  charity,  to  apply  to  Queen  Elizabeth  for 
another  charter.  The  charter  granted  by  her  recites  the  former 
letters  patent,  and  then  proceeds  to  say,  that  the  then  members  of 
the  hospital  had  humbly  besought  her,  that  *8he  would  extend  [  *i2i  ] 
"  her  Boyal  munificence  and  grace  upon  them.'*  It  then  proceeds : 
"  We,  therefore,  having  respect  to  the  glory  and  honour  of  the  high 
God,  and  wishing  the  continuance  and  increase  of  the  hospital 
aforesaid,  and  that  such  holy  and  pious  work  and  intention  of  the 
said  William  Wyggeston  be  duly  effected,  according  to  his  wish, 
also  for  the  continuance  and  increase  of  pious  worship,  and  for  the 
greater  relief  and  support  of  the  poor  and  helpless  afflicted." 
Those,  therefore,  were  the  objects. 

Now,  without  enquiring  minutely  why  it  was  thought  necessary 
to  apply  to  her  for  a  new  charter  and  grant,  but  thinking  it  highly 
probable  that  there  were  uses  which  were  superstitious  and  others 
which  were  not :  thinking  it  probable  that  doubts  had  arisen 
whether  those  uses  which  were  superstitious  could  be  supplied 
by  those  which  were  pious  (which  I  think  they  might  have  been), 
it  was  thought  right  and  expedient,  on  the  part  of  the  hospital  and 
the  members  of  the  hospital,  to  apply  to  her  for  a  new  charter, 
which  was  granted  for  purposes  all  of  which  are  charitable.  Can 
there  then  be  the  least  doubt,  that  the  whole  revenue  of  the  whole 
property  was  intended  to  be  applied  to  pious  and  charitable  uses  ? 
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A.-G.  The  charter  proceeded  to  give  the  power  to  make  ordinances, 

Wyggr.  which  has  been  the  subject  of  a  very  great  deal  of  ingenious  and 
Hospital  l^a^^ii^d  discussion.  My  own  opinion  upon  that  clause  is,  that  it 
did  not  give  to  the  persons  appointed  power  to  make  ordinances 
which  were  entirely  to  govern  the  property  and  possessions  of  this 
hospital.  The  members  were,  among  themselves,  to  do  certain 
things  according  to  the  rules  which  were  to  be  made.  Now  those 
t  '122  ]  rules  have  been  mentioned  *two  or  three  times  over  in  the  subse- 
quent proceedings.  In  the  subsequent  Act  of  Parliament  no  such 
interpretation  is  given  to  it  as  to  imply  that  it  extends  to  the 
entire  and  absolute  management  of  the  whole  property ;  but  rather 
to  the  rules  which  were  to  govern  the  house.  That  it  was  not  to 
govern  the  whole  property,  and  did  not  comprise  the  power  of 
leasing,  is,  I  cannot  help  thinking,  demonstrated,  by  the  subse- 
quent introduction  of  a  clause  for  the  very  purpose  of  giving  a 
power  of  leasing.  Power  being  given  to  certain  persons  to  regulate 
by  ordinances  those  matters  which  depend  on  the  conduct  of  several 
members  of  this  hospital,  they  made  ordinances  which  extended  a 
great  deal  further,  for  they  gave  the  absolute  government  and  chief 
management  of  the  property  and  possessions  to  the  master,  and  at 
the  same  time  gave  him  a  power  of  leasing  upon  fines,  which  were 
to  be  applied  to  his  own  personal  use  and  benefit.  Certainly  a 
more  imprudent  sort  of  thing,  even  if  it  had  been  allowed,  could 
hardly  be  imagined,  than  to  make  him  sole  ruler  of  the  property, 
to  determine  how  much  of  the  revenue  should  depend  on  fines,  and 
how  much  on  rent ;  he  himself  being  entitled  to  apply  the  fines  to 
his  own  personal  use  and  profit.  I  do  not  think  it  is  necessary  to 
go  very  minutely  into  that. 

It  is  now  useless  to  blame  the  imprudence  and  impropriety  of 
the  conduct  of  those  no  longer  in  existence  ;  but  the  result  is,  that 
a  revenue  of  7,000i.  a  year  is  reduced  to  l,100i.  or  1,200/.,  half  or 
nearly  half  of  which  is  applicable  to  the  sole  use  of  the  master, 
and  not  to  the  poor  people  who  are  the  objects  of  the  charity, 
the  object  being  the  ''  relief  and  support  of  the  poor  and  helpless 
afilicted." 
[  123  ]  That  is  the  result ;  but  upon  the  best  construction  which  I  can 

give  to  this  charter,  and  looking  at  what  is  done  by  the  statutes 
purporting  to  be  made  in  pursuance  of  the  charter,  and  thinking 
that  Act  of  Parliament  which  afterwards  passed  did  not  confirm 
any  thing  more  than  that  which  was  authorised  to  be  done  by  the 
letters  patent,  I  am  of  opinion,  that  there  was  an  excess  of  authority 
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in  making  the  master  the  sole  governor,  and  in  giving  to  him  the 
right  of  determining  how  much  should  be  fine  and  how  much 
sbonld  be  rent,  and  in  giving  him  the  right  of  applying  the  fines 
absolutely  to  his  own  use. 

Even  if  it  should  appear  to  be  otherwise,  and  that  this  was 
Trithin  the  power,  nevertheless,  if  in  the  course  of  the  200  and 
300  years,  by  acting  upon  the  power,  it  has  turned  out,  and  is 
shown  by  experience,  to  be  prejudicial  to  the  objects  of  the  charity, 
to  the  extent  of  giving  an  equal  benefit  to  persons  who  are  not 
objects  of  the  charity, — namely,  to  the  lessees,  for  it  comes  to  that, 
—then  I  think,  that  this  Court  could  not  avoid  saying,  that  the 
circumstances  were  so  changed,  that  the  interests  of  the  charity 
and  of  the  hospital  required  a  new  mode  of  conducting  the  business 
and  affairs  of  the  charity. 

That  being  my  opinion,  I  think  there  must  be  a  declaration  to  the 
effect  I  stated  before.  It  appears  to  me,  that  the  power  given  by 
the  charter  of  Queen  Elizabeth  did  not  authorise  the  regulations 
which  have  been  made,  and  which  have  turned  out  so  prejudicial 
to  the  charity.  With  that  declaration,  refer  it  to  the  Master  to 
approve  of  a  scheme ;  but  as  I  presume  that  the  duties  of  this 
master,  and  the  object  he  has  for  the  good  of  the  hospital,  ought  to 
depend  a  good  deal  upon  the  visitors,  the  scheme  must  be  adopted 
in  a  communication  *with  the  visitors,  and  with  a  view  to  having 
their  concurrence. 

[The  decree  directed  an  account  of  the  rents  from  the  filing  of  the 
original  information. 

A  further  proceeding  in  this  suit  is  reported  in  16  Beav.  SIS,  but 
no  further  reference  to  that  report  is  necessary.] 


A.-G. 

Wtcge- 

stok's 
Hospital. 


[  '^2i  ] 


COHEN  V.  WILKINSON  (I). 

(12  Beav.  125—137;  S.  0.  18  L.  J.  Cb.  378 ;  13  Jur.  641;  5  Bail.  Cas.  741 ; 

13  L.  T.  377.) 

A  Bail  way  Company  authorised  to  make  a  line  of  fifty-six  miles,  resolyed 
on  making  only  four  miles  of  it,  and  to  abandon  the  rest :  Held,  that  such 
a  resolution  was  Olegal,  both  as  against  the  landowners  on  the  line  and  the 
shareholders  in  the  Company. 

The  powers  contained  in  Bailway  Acts  are  giyen  only  in  the  contempla- 
tion of  the  supposed  public  good  by  completion  of  the  whole  work ;  and  this 
Court  will  interfere,  when  it  sees  that  the  whole  undertaking  cannot  be 
completed. 

A  Bailway  Company  is  not  like  a  partnership  for  general  trading  purposes, 

(1)  Sharpify  t.  Louth  and  Eait  Coait  Railway  Company  (1876)  2  Ch.  D,  663, 
46  L.  J.  Ch.  259,  35  L.  T.  71. 


1849. 
Jvtut  7,  8. 

Bolls  Court. 

Lord 

Lanodale, 

M.R. 

[125] 
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CoHRN  in  which  one  portion  of  the  business  may  be   abandoned;  but  it  is  a 

r.  partnership  for  a  public  purpose,  for  effecting  a  work  which  it  is  a  duty  to 

Wilkinson.  complete.    The  obligation  to  complete  the  work  is  co-extensive  with  the 

authority  to  make  it. 

This  case  came  on  upon  demurrer  to  the  whole  bill. 

It  appeared,  that  on  the  26th  day  of  June,  1846,  a  special  Act  of 
Parliament  (i)  passed,  authorising  the  making  of  the  Direct  London 
and  Portsmouth  Railway,  which,  after  reciting  "  that  the  making 
of  a  railway  from  the  termination  of  the  Croydon  and  Epsom  rail- 
way at  Epsom,  in  the  county  of  Surrey,  to  the  towns  of  Portsea 
and  Portsmouth,  in  the  county  of  Southampton,  would  be  of  great 
public  advantage,  by  opening  an  additional,  certain,  and  expeditious 
means  of  communication  between  the  city  of  London  and  the  town 
and  port  of  Portsmouth  and  city  of  Chichester  and  intermediate 
towns  and  districts,"  it  was  thereby  enacted,  that  the  Companies 
Clauses  Consolidation  Act,  1845,  the  Lands'  Clauses  Consolidation 
Act,  1845,  and  the  Railways  Clauses  Consolidation  Act,  1845,  should 
be  incorporated  with  and  form  part  of  the  now- stating  Act,  and  the 
subscribers  were  united  into  a  Company  for  the  purpose  of  making 
and  maintaining  a  railway  from  the  Croydon  and  Epsom  Railway, 
commencing  by  a  junction  therewith  in  the  parish  of  Epsom  in  the 
county  of  Surrey,  to  the  parish  of  Portsea,  in  or  near  to  the  town 
of  Portsmouth,  and  the  Company  was  thereby  incorporated. 
[  i2«  ]  The  Act  afterwards  recited,  that  the  plans  and  sections  had  been 

deposited  ;  and  enacted,  that  subject  to  the  provisions  in  the  special 
and  recited  Acts  contained,  it  should  be  lawful  for  the  Company  to 
make  and  maintain  the  railway  and  works  in  the  line  and  upon  the 
lands  delineated  on  the  plans,  and  described  in  the  books  of  reference, 
and  to  enter  upon,  take,  and  use  such  of  the  lands  as  should  be 
necessary  for  such  purpose. 

And  it  was  enacted,  that  the  railway  should  commence  by  a 
junction  with  the  Croydon  and  Epsom  Railway  in  the  parish  of 
Epsom,  in  the  county  of  Surrey,  and  should  pass  through  the 
following  parishes,  extra  parochial,  or  other  places,  or  some  of 
them  (that  is  to  say),  Epsom,  &c.  &c.  &c.,  and  should  terminate  in 
the  parish  of  Portsea,  in  or  near  the  town  of  Portsmouth  in  the 
county  of  Southampton. 

And  it  was  enacted,  that  the  railway  should  be  completed  within 
five  years  from  the  passing  of  the  Act,  and,  that  on  the  expiration 
of  such  period,  the  powers  by  this  or  the  recited  Acts  granted  to  the 

(1)  9  &  10  Vict.  c.  Ixxxiii. 
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Company  for  executing  the  railway,  or  otherwise  in  relation  thereto,       Cohen 
should  cease  to  be  exercised,  except  as  to  so  much  of  the  railway  as    Wilkinson. 
should  then  be  completed. 

A  considerable  sum  of  money  was  subscribed  for  the  purpose  of 
making  the  railway ;  but  no  part  of  the  line  had  as  yet  been  made  or 
commenced. 

The  plaintiff,  an  original  subscriber  to  the  undertaking,  and  now 
entitled  to  seventy-one  shares  therein,  filed  this  bill  on  behalf  of 
himself  and  the  other  proprietors  other  than  the  defendants,  against 
the  chairman  and  directors,  and  the  Company,  alleging  (as  *the  [  *i27  ] 
CouBT  considered  with  suflScient  distinctness,)  that  the  Company 
and  the  directors  had  abandoned  all  intention  of  constructing  the 
railway  from  Epsom  to  Portsmouth,  a  distance  of  fifty-six  miles, 
and  had  determined  to  make  a  railway  which  should  extend 
from  Epsom  to  Leatherhead,  being  a  distance  of  about  four  miles 
only. 

It  alleged,  that  the  Company  and  the  directors  had  taken  no 
proceedings  whatever  for  the  exercise  of  their  compulsory  powers  of 
taking  or  purchasing  any  lands  situate  between  Leatherhead  and 
Portsmouth ;  and  that  the  period  within  which  such  powers  might 
be  exercised  was  then  so  nearly  expired,  that  it  had  become  almost, 
if  not  quite,  impracticable  to  take  and  purchase  such  lands  between 
those  two  places,  as  would  be  necessary  for  the  purpose  of  the 
undertaking,  if  the  whole  line  were  to  be  formed. 

The  bill  alleged,  that  it  was  and  is  the  duty  of  the  defendants  to 
construct  the  whole  railway,  in  consideration  of  which  the  Act  was 
passed  and  its  powers  given,  and  that  to  apply  the  funds  of  the 
corporation  for  the  construction  of  only  a  part  of  the  railway  was 
illegal.  It  prayed  a  declaration,  that  it  was  not  within  the  power 
of  the  Company  to  make  the  proposed  railway  from  Epsom  to 
Leatherhead  only,  and  that  the  funds  of  the  Company  could  not  be 
lawfully  applied  for  that  purpose;  and  it  prayed  an  injunction  from 
making  the  railway  from  Epsom  to  Leatherhead  only,  and  from 
applying  the  funds  of  the  said  Company  for  that  purpose,  and  from 
purchasing  lands,  and  from  entering  into  any  contract  for  causing 
the  said  proposed  railway  to  be  constructed. 

To  this  bill  the  defendants  filed  a  general  demurrer. 

Mr.  Malins  and  Mr.  Bovill  in  support  of  the  demurrer :  [  128  ] 

*  *  If  the  acts  complained  of  are  within  the  powers  of  the 
governing  body  and  capable  of  confirmation  at  a  general  meeting,  they 
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Cohen       cannot  be  made  the  subject  of  a  suit  in  equity :  Foss  v.  Harbottle  (i) 
WiLKiKsoN-.    Mozley  v.  Alston  (2),  Lord  v.  Copper  Miners'  Company  (3).     ♦     *      ♦ 

(The  Master  of  the  Rolls  :  I  recollect  hearing  Lord  Eldon,  in 
the  case  of  Agar  v.  The  Regent's  Canal  Company  (4),  most  distinctly 
state  his  opinion,  that  if  it  were  clear  that  the  Company  were 
unable  to  complete  the  whole  canal  contemplated  by  the  Act,  they 
could  not  lawfully  begin  any  part  of  it.) 

[  12D  ]  That  was  a  case  between  the  Company  and  an  independent  land- 
owner ;  but  this  is  a  case  between  the  members  of  the  same 
Company.  The  Court  cannot  enter  into  an  examination  of  the 
means  and  prospects  of  the  Company  of  completing  the  under- 
taking :  Salmon  v.  Randall  (5).     *     ♦     * 

They  also  cited  Ware  v.  The  Grand  Junction  Water-works 
Company  (6). 

[  130  ]  Mr.  Turner  and  Mr,  Cole,  contra,  in  support  of  the  bill : 

The  question  raised  by  this  demurrer  is  not  whether  the  directors 
can  make  a  portion  of  the  railway,  with  a  view  to  completing  the 
whole,  but  whether  having  determined  not  to  make  fifty-two  miles, 
they  can  apply  the  funds  in  making  the  remaining  four  miles 
alone.  *  *  * 
[  132  ]  It  is  on  the  faith  of  the  due  completion  of  the  undertaking,  that 

the  Legislature  sanctions  the  Act,  and  on  the  same  reliance 
individuals  become  subscribers  to,  and  shareholders  in,  the  under- 
taking. To  make  a  mere  fraction  of  a  railway,  and  abandon  the 
rest,  is  a  violation  of  the  engagement.  Such  an  act  is  idtra  vires, 
and  an  illegal  use  of  legal  powers  ;  it  is  void,  and  not  merely  voidable, 
and  is  incapable  of  being  confirmed  as  against  one  dissentient  share- 
holder: Preston  v.  The  Grand  Collier  Dock  Company  (7),  Natusch 
V.  Irving  (8),  Colman  v.  The  Eastern  Counties  Railway  Company  (9), 
Bagshaw  v.  'The  Eastern  Union  Railway  Comjiany  (10). 

The  Act  explicitly  states  in  the  recital,  the  object  of  passing  it, 
viz.  because  it  "  would  be  of  great  public  advantage,  by  opening  an 
additional,  certain,  and  expeditious  means  of  communication 
between"   London    and    Portsmouth.      This   object  will  not  be 

(1)  62  R.  R.  185  (2  Hare,  493).  (6)  34  R.  R.  136  (2  Russ.  &  My.  470). 

(2)  65  R.  R.  520  (1  Ph.  790).  (7)  54  R.  R.  380  (11  Sim.  327). 

(3)  78  R.  R.  270  (2  Ph.  740).  (8)  76  R.  R.  54  (2  Coop.  t.  Cott.  358). 

(4)  18  R.  R.  68  (1  Swanst.  250).  See    (9)  76  R.  R.  78  (10  Boav.  1). 

14  R.  R.  217.  (10)  86  R.  R.  (7  Hai-e,  114 ;  2  Mac. 

(5)  45  R.  R.  306  (3  My.  &  Cr.  439).   &  G.  389). 
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fulfilled  by  making  four  miles  of  the  railway  between  Epsom  and       Cohkn 
Leatherhead.    *     *    *  wiltosok. 

Mr.  MalinSf  in  reply. 
The  Master  of  thb  Bolls  reserved  judgment. 

The  Hastsb  of  the  Bolls:  JvneS. 

This  case  is  shortly  as  follows:  The  defendants,  the  Direct  [13S] 
London  and  Portsmouth  Bailway  Company,  are  constituted  under 
an  Act  of  Parliament,  enabling  them  to  construct  a  railway  from 
near  Epsom  to  Portsmouth,  with  the  usual  powers  of  raising  a 
capital  in  shares,  and  of  taking  the  lands  required  for  making  the 
road.  It  was  enacted,  that  the  Lands  Glauses  Consolidation  Act 
and  other  Acts  for  1845  should  be  incorporated  in  the  Act ;  and 
moreover,  that  certain  specified  communications  should  be  completed 
within  three  years  from  the  passing  of  the  Act.  The  Act  received 
the  Royal  assent  on  the  26th  of  June,  1846.  The  plaintiff  was  an 
original  subscriber  to  the  undertaking,  and  is  now  entitled  to 
seventy-one  shares  in  the  Company.  A  considerable  sum  of  money 
has  been  subscribed,  but  no  part  of  the  line  of  railway  has  yet 
been  made  or  commenced;  and  the  bill  alleges  (in  my  opinion 
with  sufficient  distinctness)  that  the  Company  and  the  directors 
have  abandoned  all  intention  of  constructing  the  railway  from 
Epsom  to  Portsmouth,  which  is  a  distance  of  fifty-six  miles,  and 
have  determined  to  make  a  railway  which  shall  extend  from  Epsom 
to  Leatherhead,  being  a  distance  of  about  four  miles  only.  The 
bill  alleges,  that  it  was  and  is  the  duty  of  the  defendants  to  con- 
struct the  whole  railway,  in  consideration  of  which  the  Act  was 
passed,  and  its  powers  given,  and  that  to  apply  the  funds  of  the 
corporation  for  the  construction  of  only  a  part  of  the  railway  is 
illegal.  It  prays  a  declaration,  that  it  is  not  within  the  power  of 
the  Company  to  make  the  proposed  railway  from  Epsom  to 
Leatherhead  only,  and  that  the  funds  of  the  Company  cannot  be 
lawlally  applied  for  the  purpose,  and  prays  for  an  injunction. 

To  this  bUl  the  defendants  have  put  in  a  general  demurrer ;  they  [  134  ] 
must,  therefore,  be  held  to  admit  the  facts  stated,  and  to  insist, 
that  the  persons  who  govern  the  Company  have  a  right,  under  this 
Act,  to  make  as  much  or  as  little  as  they  please  of  the  whole 
nulway,  and  have  a  right  to  apply  the  capital  raised  by  the  sub- 
scriptions of  the  shareholders  in  constructing  so  much  of  the 
tailway  as  they  think  proper. 

4— « 
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Cohen  I  apprehend  it  to  be  perfectly  clear,  that  the  powers  given  by 

WiLKiKsoN.  these  Acts  are  given  only  in  the  contemplation  of  the  supposed 
public  good  to  be  obtained  from  the  completion  of  the  whole  work 
authorised,  and  that  it  never  is,  or  can  be,  deemed  to  be  intended, 
that  the  powers  would  have  been  given  on  any  less  consideration,  or 
any  less  obligation  upon  the  parties  to  whom  the  powers  are  given. 

There  are  two  classes  of  persons  who  may  be  affected  by  any 
deviation  from  that  principle.  The  owners  of  the  land  over  which 
the  work  is  to  pass,  and  the  shareholders  who  have  subscribed  their 
money  for  the  work. 

In  the  case  of  Salmon  v.  Randall  {i)^  the  present  Lord  Chan- 
cellor showed,  that  the  principle  laid  down  by  Lord  Eldon  in 
Agar  v.  Regent's  Canal  Company  (2),  did  not  apply  to  the  case  then 
before  him,  and  he  commented  upon  its  inapplicability,  in  some 
other  circumstances  which  he  particularly  mentioned;  but  he 
stated  the  principle  as  one  which  might  be  extremely  important 
in  its  application,  and  stated  the  ground  of  it  as  being,  that  where 
Acts  of  Parliament  impose  certain  severe  burthens  on  individuals, 
by  interfering  with  their  private  rights  and  private  property,  for  the 
[  'iss  ]  purpose  of  *obtaining  some  great  public  good,  if  the  Court  sees  that 
the  undertaking  cannot  be  completed,  and  therefore  that  the 
public  cannot  derive  that  benefit  which  was  to  be  the  equivalent 
for  the  sacrifice  made  by  the  individual,  the  Court  will  protect  the 
individual  from  being  compelled  to  make  that  sacrifice  under  the 
circumstances,  and  until  it  appears  that  the  public  will  derive  the 
proposed  benefit  from  it. 

Upon  this  principle,  I  conceive,  the  Court  is  to  interfere,  when  it 
sees,  at  a  proper  time  and  in  proper  circumstances,  that  the  under- 
taking cannot  be  completed,  and  the  protection  due  to  the  owners 
of  the  land  called  on  to  make  sacrifices  for  the  public  benefit  is  to 
be  afforded. 

The  interference  and  protection  are  not  to  be  made  or  afforded 
upon  surmises  and  conjecture,  or  upon  occasions  and  in  a  manner 
in  any  way  inconsistent  with  the  powers  given  by  Parliament,  with 
reference  to  circumstances  existing  when  the  Act  passed,  but  only 
in  circumstances  arising  subsequent  to  the  Act,  in  which  it  clearly 
appears,  that  the  object  which  Parliament  had  in  view  cannot  be 
obtained,  and  the  consideration  for  which  private  rights  were 
intended  to  be  sacrificed  has  failed. 

(1)  45  B.  R.  306  (3  My.  &Cr.  439).  (2)   Beferred    to,    18  R.   R.   68  (I 

Swanst.  250).    See  14  R.  R.  217. 
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But  it  IS  said,  that  no  such  protection  ought  to  be  afforded  to  the  Cohen 
shareholders,  who  are  bound  by  the  acts  of  the  Company  of  which  wilkiksok. 
they  are  members.  Let  their  situation  be  considered.  Happily, 
on  this  occasion,  I  have  no  need  to  take  account  of  the  gambling 
speculations,  the  cheats  and  dupes  who  have  become  so  notorious. 
I  may,  at  this  time,  reasonably  assume,  that  all  parties  have  been 
and  are  acting  bond  Jide,  and  then,  a  shareholder  is  a  person  who 
has  subscribed  *and  paid  his  money,  no  doubt  on  the  faith  of  an  [  *136  ] 
undertaking  sanctioned  by  Parliament;,  on  the  ground  of  its  being 
expected  and  intended  to  produce  public  benefit  by  its  completion : 
his  object  may  be  his  own  particular  benefit  or  profit ;  but  his 
advances  are  made  on  a  scheme,  the  whole  of  which  must  be  con- 
sidered as  that  which  alone  has  been  approved  and  authorised  by 
Parliament,  which  is  to  be  conducted  and  managed  in  the  way 
approved  by  Parliament,  for  the  end  proposed  by  Parliament,  and 
for  no  other  end ;  and  the  governing  body  of  which  must  be  con- 
sidered to  have  entered  into  the  obligation  to  complete  the  work 
authorised.  It  is  on  these  expectations  that  the  shareholders 
become  members,  and  I  am  of  opinion,  that  they  are  entitled  to 
have  these  expectations  realised  if  they  can. 

The  Company  is  not  like  a  partnership  for  general  trading 
purposes,  in  which  one  part  may  be  encouraged,  and  another 
discouraged  or  abandoned,  according  to  the  contingencies  of  trade, 
and  a  general  authority  to  use  the  capital  to  the  best  advantage, 
within  a  general  authority  to  trade ;  but  it  is  a  partnership  for  a 
public  purpose,  for  effecting  a  work  which  it  is  a  duty  to  complete, 
and  for  which  alone,  the  capital  is  advanced  in  shares.  The 
obligation  to  complete  the  work  appears  to  me  to  be  co-extensive 
with  the  authority  to  make  it.  The  Acts  contain  no  authority 
to  substitute  a  less  work,  or  part  of  the  whole  for  the  whole,  and  if 
the  governors  or  directors  of  the  Company  take  on  themselves  to 
determine  that  they  will  not  perform  the  whole  work,  but  apply  the 
capital,  collected  on  the  faith  of  the  whole  work  being  completed, 
in  completing  only  a  part  of  it,  I  am  of  opinion  that  the  determina- 
tion is  without  authority,  and  contrary  to  the  provisions  of  the  Act 
of  Parliament. 

I  am  clearly  of  opinion,  that  they  act  illegally  as  against  the  land-       [  i»7  ] 
owners ;  and  if  there  were  not,  as  I  think  there  are,  sufficient  reasons 
for  saying  that  they  act  illegally  as  against  the  shareholders,  I 
Bhould  have  been  glad  to  hear  an  answer  to  the  question  put  by 
Mr.  Cole — "  Why  are  the  directors  to  be  allowed  to  involve  the 
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[b.b. 


Cohen 

V. 

Wilkinson. 


shareholders  in  an  illegality,  and  the  consequence  of  an  illegality, 
towards  the  landowners?" 

I  need  not  speak  of  the  consequences  of  allowing  such  authority. 
It  is  plain  that  certain  portions  of  the  shareholders  might  defeat 
the  authorised  intention  of  all  the  rest,  founded  on  the  authority  of 
Parliament,  and  apply  the  funds  in  a  manner  quite  different  from, 
and  even  contrary  to,  the  intentions  of  the  contributors. 

On  this  occasion  there  is  no  controversy  as  to  facts :  the  powers 
were  given  for  the  whole  work  :  the  directors  have,  as  I  must  now 
take  it,  determined  to  perform  only  a  part. 

I  am  of  opinion  that  the  shareholders  are  not  bound  by  that 
determination,  and  that  there  is  or  may  be  a  right  to  relief  in  this 
Court. 

I  must  overrule  this  demurrer  (i). 


1849. 
Jvne  12,  18. 

Rolls  amrt, 

Lord 

Lanodale, 

M.R. 

On  Appeal. 

1849. 

Noe, «. 

Lord 

Gotten  HAM, 

L.C. 

[  138  ] 


COHEN  V.  WILKINSON  (2). 

(12Beav.  138-150;  S.  C.  18  L.  J.  Ch.  411 ;  13  Jur.  641  ;  13  L.T.  417  ;  affirmed, 
1  Mac.  &  0.481—487;  IH.  &Tw.554;  5  Rail.  Gas.  758 ;  14  Jur.  491.) 

It  appeared  that  a  Bail  way  Company  had  neither  the  intention,  nor  the 
means,  nor  any  probability  of  obtaining  the  means,  of  completing  the  whole 
of  the  lino  authorised  by  their  Act;  but  they  appeared  to  have  the  means 
and  intention  to  complete  a  part  only.  An  injunction  was  granted,  at  the 
instance  of  a  shareholder,  in  the  form  of  restraining  the  Company  from 
applying  the  funds  in  the  construction  of  the  part  only,  or  otherwise  than 
with  the  view  and  purpose  of  completing  the  whole. 

The  demurrer  in  this  case  having  been  overruled,  the  plaintiff 
now  moved  for  an  injunction  to  restrain  the  directors  from  making 
the  proposed  railway  from  Epsom  to  Leatherhead  only,  and  also 
from  applying  any  of  the  funds  of  the  said  Company  for  that 
purpose,  and  from  taking  or  purchasing,  on  behalf  of  the  Company, 
any  lands  for  the  purpose  of  making  such  proposed  railway ;  and 
also  from  entering,  on  behalf  of  the  said  Company,  into  any  agree- 
ment for  the  purchase  of  any  such  lands,  and  from  taking  any 
other  steps  or  proceedings  for  effecting  any  such  purchase  or 
purchases,  and  that  they  might  be  restrained  from  entering  into  or 
signing,  on  behalf  of  the  said  Company,  any  contract  or  agreement 
with  any  contractor  or  other  person  or  persons,  for  causing  the 
proposed  railway  from  Epsom  to  Leatherhead  only,  or  the  work 


(1)  See  next  case. 

(2)  Sharphy  v.  Louth  and  East  Coast 


Railway  Company  (1876)  2  Ch.  D.  663, 
46L.  J.  Ch.  259,  35L.  T.  71. 
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thereof,  or  any  portions  of  such  railway  or  works  to  be  constructed       Cohen 
or  executed,  or  relating  thereto.  Wilkinson. 

Affidavits  were  filed  on  both  sides ;  but  it  is  only  necessary  to 
state  the  effect  of  them,  as  collected  by  the  Court,  and  on  which  its 
decision  proceeded.  From  tliem  the  Court  concluded,  ''that,  at 
the  present  time,  the  Company  had  neither  the  intention,  nor  the 
means,  nor  any  probability  of  obtaining  the  means,  of  completing 
the  whole  line,  under  the  powers  they  now  possessed.  That  they 
seemed  to  have  the  means  and  intention  to  complete  a  part  only, 
and  that  they  thought  *that  their  doing  so  would  be  advantageous  [  *i3'->  ] 
to  the  shareholders  "  (i). 

The  affidavits  on  behalf  of  the  defendants  also  stated,  that  they 
had  entered  into  some  contracts  with  landowners  on  the  line,  and 
also  with  contractors  for  the  works,  and  they  attempted  to  connect 
the  plaintiff  with  a  rival  Company. 

Mr.  Turner  and  Mr.  Cole,  in  support  of  the  motion,  relied  on 
the  decision  of  the  Court  upon  the  demurrer  (2),  and  argued,  that  it 
\ras  now  plain  from  the  affidavits,  that  the  directors  intended  only 
to  complete  the  line  between  Epsom  and  Leatherhead.  That  the 
compulsory  powers  expired  on  the  26th  of  June,  and  rendered  it 
impossible  to  complete  the  whole  line,  the  Court  ought  to  interfere, 
to  prevent  that  act,  which  it  had  already  decided,  would  be  an 
illegal  application  of  the  funds  of  the  Company. 

As  to  the  alleged  collusion,  they  said,  that  Colman  v.  The 
Ea$terii  Counties  liailivay  Company  (3)  was  expressly  in  point,  for 
there  the  plaintiff  had  been  put  forward  by  a  rival  Company. 

Mr.    Malim  and  Mr.    W.  J.    BovUl^  contra    [cited   Lee   v. 
Milner{4)]: 

The  Company  may  apply  to  Parliament  for  additional  powers,  to       [  i4i  ] 
relieve  them  from  any  temporary  difficulties. 

They  also  cited  Salmon  v.  Randall  (5)  and  Ware  v.  Grand  Junction 
Water-works  Company  (e). 

Mr.  Turner,  in  reply.     *     *     * 
Tqb  Master  of  thb  Bolls  :  [  1^2  ] 

I  shall  not  decide  this  case  until  I  have  very  carefully  read  these 
affidavits.    I  think  it  due  to  the  Company  to  do  that. 

(1)  SeepMl,  p.  60.  611). 

(2)  AnU,  p.  47.  (5)  45  B.  R.  306  (3  My.  &  Cr.  439). 

(3)  76  B.  B.  78  (10  Beav.  1).  (6)  34  R.  B.  136  (2  Buss.  &  My. 
W  47  B.  B.  463  (2  Y.  &  C.  (Ex.  Eq.)  470). 
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Cohen  I  remain  now  of  the  same  opinion  that  I  was  when  the  demurrer 

WiLKiKsoK.   was  heard,  that  a  Company  constituted  hy  Act  of  Parliament,  with 

powers  to  construct  a  line  of  a  certain  length  and  leading  from  one 

[  *143  ]  place  to  another,  *does  at  the  same  time  enter  into  an  obligation 
with  the  public,  and  with  persons  who  subscribe  to  the  undertaking, 
to  complete  that  line,  and  that  they  are  not  entitled  to  use  the 
powers  given  by  the  Act  of  Parliament  for  the  purpose  of  construct- 
ing only  a  portion  of  that  line.  The  bill  alleged  that  the  defendants 
were  doing  that,  and  the  demurrer  admitted  it;  and  it  was  on 
that  I  overruled  the  demurrer. 

We  have,  no  doubt,  quite  a  diflferent  question  to  deal  with  now, 
when  we  treat  the  subject  upon  evidence,  and  not  on  a  formal 
admission  by  means  of  a  demurrer.  It  is  now  alleged  upon  affidavit, 
and  not  clearly  denied,  if  denied  at  all,  that  the  defendants  intend 
to  apply  the  funds  of  the  Company  in  the  construction  of  a  portion 
of  this  line  only.  It  must  be  admitted,  that  a  Court  interfering  in 
transactions  of  this  nature,  ought  to  have  satisfactory  ground  on 
which  to  proceed. 

It  is  alleged  by  the  plaintiff,  that  it  clearly  appears  in  the  result 
from  the  affidavits,  that  this  Company  does  intend  to  proceed  no 
further  than  Leatherhead.  It  is  alleged,  on  the  other  side,  in  this 
way :  we  have,  by  untoward  circumstances,  been  unable,  as 
yet,  to  complete  the  line  or  any  portion  of  the  line:  in  fact, 
no  portion  of  it  is  constructed :  we  have  got  the  means  of 
constructing  the  line  from  the  junction  at  Epsom  to  Leather- 
head  :  this  is  a  portion  of  the  whole  way,  and  therefore  we 
are  now  doing  that  which  we  were  empowered  to  do  by  the  Act  of 
Parliament.  Being  empowered  to  make  the  whole,  we  must  have 
the  power  to  make  each  and  every  part :  the  whole  cannot  be  con- 
structed at  once,  it  must  be  constructed  in  portions ;  and  this  is 
a  portion  of  the  very  line  which  we  are  under  an  obligation  to 
construct. 

[  144  ]  It  is  said,   that  courts  of  equity  will  never  interfere  with  a 

Company  of  this  kind,  while  it  is  acting  within  its  powers.  I  think 
there  is  a  fallacy  in  this.  What  are  its  powers  ?  The  Company 
has  the  power  to  construct  each  and  every  part  with  a  view  to  the 
construction  of  the  whole :  true  it  is  that  you  must  construct  each 
part  separately,  but  although  the  Company  has  the  power  to  con- 
struct each  and  every  part,  successively,  with  a  view  to  the 
construction  of  the  whole,  does  it  then  follow,  that  this  is  within 
the  powers,  if  it  be  made  clearly  to  appear,  that  they  have  no 
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intention  to  complete  the  whole?    Is  a  Company  to  be  allowed  to       Cohrn 
do  this  ?    No  case  has  gone  that  length.  WilkTnbon. 

I  am  not  going  to  decide  the  point  at  this  moment,  for  I  intend 
very  carefully  to  peruse  these  affidavits,  to  see  whether  they  afford 
the  evidence  which  I  ought  to  have  of  the  fact,  that  this  Company 
is  unable,  or  do  not  intend,  to  complete  the  whole  line. 

The  Master  of  the  Bolls:  Juneis. 

I  have  seen  no  reason  to  alter  the  opinion  which  I  expressed  on 
the  demurrer  which  was  filed  in  this  cause. 

A  corporation  created  by  Act  of  Parliament,  having  obtained 
authority  to  construct  a  railway  from  one  place  to  another  (as,  for 
example,  from  Epsom  to  Portsmouth),  and  having,  under  their  powers, 
obtained  subscriptions  and  raised  a  capital  under  that  authority,  are, 
in  my  opinion,  bound  to  apply  the  capital  so  raised  in  or  towards 
the  construction  of  the  whole  line ;  and  are  not  entitled  to  apply 
the  capital  so  raised  in  the  construction  of  a  part  of  the  line  only, 
any  otherwise  than  as  the  construction  of  such  part  is  necessary 
for  and  ^conducive  to  the  construction  of  the  whole  line,  under  the  [  *H5  ] 
powers  conferred  by  the  Act. 

Any  other  opinion  would,  as  it  seems  to  me,  be  entirely  contrary 
to  the  principle  upon  which  such  powers  are  given ;  and  if  it  were 
established,  that  Companies  of  this  sort  had  authority,  without 
a  view  to  the  whole,  or  for  the  purpose  of  performing  the  whole,  to 
perform  such  part  only  as  they  please  or  are  able,  of  that  which  has 
been  called  their  contract  or  bargain  with  the  public,  I  think  the 
consequences  would  be  very  dangerous  to  the  public  and  to  the 
shareholders,  and  probably  productive  of  very  extensive  deception 
and  fraud. 

I  am  well  aware  of  the  great  difficulties  which  may  occur  in 
exercising  the  jurisdiction  of  this  Court,  either  in  cases  where  the 
practicability  or  the  intention  of  completing  the  whole  work  may 
reasonably  be  doubted,  or  in  cases  where  there  may  be  a  reasonable 
doubt,  whether  the  injunction  of  this  Court  may  not  possibly 
interfere  with  the  execution  of  the  powers  conferred  by  Act  of 
Parliament,  or  destroy  a  reasonable  hope  that  the  powers  still 
existing  may  be  exercised  according  to  the  intentions  of  Parliament. 
But,  nevertheless,  I  must  consider  myself  bound  to  perform  my 
own  doty»  and  to  exercise  the  jurisdiction,  if  it  does  sufficiently 
appear  to  me,  that  the  powers  still  existing  in  the  Company  are 
intended  and  about  to  be  exercised  contrary  to  the  intentions  of 
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rK)HBN       Parliament,  or  contrary  to  the  conditions  on  which  the  shareholders 
WiLK^iNsoN.   niust  be  deemed  to  have  subscribed  their  capital. 

I  have  considered  the  cases  relating  to  this  subject,  and  particularly 

[•1^6]  the  cases  of  Agar  v.  Regent's  Canal  *Company{\),  Blakcmore  v. 
Glamorganshire  Canal  Company  {a),  Lee  v.  MUner{s),  Salmon 
V.  Iiandall{4),  and  lieg.  v.  Eastern  Counties  Railway  Company  {s). 
And  if  I  were  informed  by  the  defendants,  that  they,  having 
or  expecting  to  obtain  the  means  of  constructing  the  whole  line 
from  Epsom  to  Portsmouth,  were  now  applying  or  intending  to 
apply  the  capital  raised  for  constructing  the  whole  line  in  and  for 
the  construction  of  a  part  with  a  view  to  the  whole,  viz.  of  that 
particular  part  which  extends  from  Epsom  to  Leatherhead  as 
a  necessary  part  of  and  conducive  to  the  whole,  and  for  the  purpose 
of  making  and  completing  the  whole  line,  which  may  and  is 
intended  to  be  completed  under  the  powers  now  vested  in  the  Com- 
pany :  if  I  were  so  informed  in  a  proper  manner,  my  opinion  is, 
that  I  ought  not  to  interfere  with  the  Company;  but  if  the  Company 
now  decline,  or  are  unable  to  state  distinctly  that  such  is 'the  case, 
I  think,  that  under  the  present  circumstances  of  this  case,  and  on 
the  application  of  the  plaintiff,  it  is  my  duty  to  prevent,  that  which 
I  must  consider  to  be,  an  intended  misapplication  of  the  subscribed 
capital  of  the  Company. 

The  Act  of  Parliament,  intituled,  "  An  Act  for  making  a  railway 
from  the  Croydon  and  Epsom  Kailway  at  Epsom  to  the  town  of 
Portsmouth,  to  be  called  *  the  Direct  London  and  Portsmouth 
Eailway,' "  received  the  Royal  assent  on  the  26th  of  June,  1846. 
No  part  of  the  railway  has  yet  been  formed,  and  in  the  early  part 
of  1848,  the  directors  made  an  application,  which  was  refused,  to 

[  •H7  ]  the  Commissioners  of  Railways  *to  extend  the  powers  of  the  Act  for 
the  compulsory  purchase  of  lands  for  two  years  beyond  the  period 
for  which  such  powers  had  been  given  to  the  Company. 

In  this  state  of  things,  the  Company  have  lately  been  active  in 
making  preparations  for  the  construction  of  that  part  of  the  whole 
line  which  extends  from  Epsom  to  Leatherhead.  It  is,  I  think, 
truly  said  to  be  the  duty  of  the  defendants  to  construct  the  whole 
line  from  Epsom  to  Portsmouth,  and  the  plaintiff,  a  shareholder  in 
the  Company,  objecting  to  the  construction  of  a  part  only,  instead 

(1)  Cited,  18  R.  E.  68  (1  Swanst.  250).      Y.  &  C.  (Ex.  Eq.)  611). 

See  14  E.  E.  217.  (4)  45  E  B.  306  (^  My.  &  Cr.  439). 

(2)  36  E.  E.  289  (1  My.  &  K.  154).  (5)  10  Ad.  &  El.  531, 

(3)  47  R  E.  463  (2  M.  &  W.  824 ;  2 
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of  the  whole  line, — to  the  performance  of  a  part  only,  instead  of  the  Cohen 
whole  of  the  conditions  on  which  he  subscribed  for  and  became  wi^k^sok. 
entitled  to  his  shares, — asks  the  interference  of  this  Court,  and  by 
bis  bill  has  distinctly  alleged,  and  in  his  affidavit  has  sworn  to  his 
belief,  that  the  defendants  intend  to  stop  at  Leatherhead,  having  no 
means  or  intention  of  going  on  to  Portsmouth  ;  and  he  insists,  that 
it  was  no  part  of  the  conditions  on  which  he  became  a  shareholder, 
that  the  capital,  or  any  part  of  the  capital  of  which  he  is  a  share- 
bolder,  should  be  applied  in  the  construction  of  a  railroad  from 
Epsom  to  Leatherhead.  What  is  the  answer?  No  statement  is 
made  that  the  Company  has  or  expects  to  obtain  the  means  of  con- 
structing the  whole  line,  or  now  intends  to  apply  the  capital  and 
funds  which  have  been  subscribed  for  the  whole  line,  in  or  towards 
the  completion  of  the  whole  line. 

But  Mr.  Parson  states,  very  distinctly,  how  much  has  been  done 
in  the  way  of  preparing  for  the  construction  of  the  road  from  Epsom 
to  Leatherhead,  and  also  states  some  things,  from  which,  though  it 
is  not  distinctly  stated,  it  is  (as  I  collect  from  a  subsequent  part  of 
the  affidavit)  meant  to  be  suggested,  that  something  has  been  done, 
which  may  in  some  way  contribute  *towards  the  construction  of  [  *i<8  ] 
parts  of  the  line  between  Leatherhead  and  Portsmouth. 

Mr.  Parson  also  states,  that  in  his  opinion  it  is,  at  this  time, 
quite  practicable  to  take  and  purchase  such  lands  between  Leather- 
head and  Portsmouth  as  would  be  necessary  for  the  purpose  of  the 
undertaking,  if  the  whole  line  were  to  be  formed.  It  is  difficult  not 
to  infer,  from  this  mode  of  expression,  that  Mr.  Parson  does  not 
think  that  the  whole  line  is  to  be  formed. 

Mr.  Wilkinson  states  his  opinion  to  be,  that  the  formation  of  the 
whole  line  would  be  a  great  public  benefit,  and  he  says,  that  neither 
the  Company  nor  the  directors  have  ever  determined  not  to  make 
the  railway  from  Epsom  to  Portsmouth,  although,  from  the  cir- 
cumstances of  the  times  and  financial  considerations,  it  has  not 
been  possible  to  proceed  in  or  towards  the  making,  otherwise  than 
as  before  stated  by  Mr.  Parson  (i.e.  as  I  understood  it),  further  than 
in  making  preparations  for  constructing  the  railway  from  Epsom 
to  Leatherhead,  and  doing  the  other  acts  mentioned  by  Mr.  Parson, 
and  to  which  I  have  referred. 

He  then  states,  that  the  construction  of  the  railway  to  the  extent 
and  in  the  manner  in  which  it  is  now  proposed  to  be  constructed, 
((•^-  I  repeat  it,  as  I  understood  it,  from  Epsom  to  Leatherhead 
only,)  will,  in  his  opinion,  be  very  beneficial  to  the  interests  of  the 
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CoiiKN       shareholders,  and  that  it  is  much  desired  by  the  inhabitants  of 

Wilkinson.   Leatherhead  and  the  districts  adjoining,  and  without  suggesting 

that  the  Company  has  or  is  likely  to  overcome  the  difficulties  v^hich 

have  made  it  impossible  to  proceed,  otherwise  than  as  before  stated, 

he  says,  he  thinks  it  very  probable,  that  the  whole  of  the  said 

[♦J49]  Direct  London  and  Portsmouth  Railway  or  some  *railway  in  the 
same  line,  will  be  made  at  some  future  period. 

In  this  affidavit,  much  which  is  not  said  is,  I  conceive,  designedly 
left  to  inference  and  presumption ;  and  if  I  should  unfortunately 
have  come  to  an  erroneous  conclusion  upon  the  evidence  produced, 
I  shall  very  sincerely  regret  that  the  defendants  have  not  thought 
fit  to  express  themselves  more  clearly;  but,  upon  this  affidavit, 
considering  not  only  what  is  said,  but  also  what  is  omitted  to  be 
said,  and  which  I  must  presume  would  have  been  said,  if  it  could 
have  been  said  truly,  I  think  myself  obliged  to  conclude,  that,  at 
the  present  time,  the  Company  have  neither  the  intention  nor  the 
means,  nor  any  probability  of  obtaining  the  means,  of  completing 
the  whole  line,  under  the  powers  they  now  possess.  They  seem  to 
have  the  means  and  intention  to  complete  a  part  only,  and  they 
think  that  their  doing  so  would  be  advantageous  to  the  share- 
holders. Granting  that  to  be  so,  I  am  of  opinion  that,  without  the 
authority  of  another  Act  of  Parliament,  they  have  no  right  to  apply 
the  capital  subscribed  for  the  whole  line  to  that  limited  purpose. 
The  powers  of  this  Act  of  Parliament  were  not  given,  nor  did  the 
shareholders  subscribe  their  capital,  merely  to  enable  the  Company 
to  make  profit  (though  for  the  benefit  of  the  subscribers  themselves), 
nor  to  complete  a  particular  portion  of  the  work,  neglecting  the  rest, 
merely  because  that  particular  portion  is  much  desired  by  the 
inhabitants  of  Leatherhead  and  its  vicinity,  nor  merely  upon  the 
chance  that,  by  some  means  or  other,  the  whole  line  authorised  by 
the  Act,  or  some  other  line,  will  or  may  be  made  at  some  future 
time.  But  the  terms  and  conditions  of  the  Parliamentary  work  are 
otherwise  defined,  and  the  powers  given  are  to  be  exercised  in 
making  and  completing  the  whole  line  from  Epsom  to  Portsmouth, 

[  •150  ]  *and  only  for  that  purpose.  And  as  the  defendants  now,  when 
a  proper  occasion  seems  to  me  to  have  arisen,  are  unable  or  unwilling 
to  say,  that  they  are  applying  or  intend  to  apply  the  funds  or  capital 
of  the  Company  now  in  their  possession,  for  or  towards  that  entire 
purpose,  I  am  of  opinion  that  I  should  neglect  my  own  duty,  if  I 
did  not  grant  an  injunction  to  restrain  them,  not  indeed  in  the 
words  asked  for  in  the  notice  of  motion,  but  in  the  terms  which 
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appear  to  me  proper  from  the  nature  of  the  case.    I  propose,       Ck)HBN 
therefore,  to  order  as  follows:  Wilk^insox. 

Let  an  injunction  issue  to  restrain  the  defendants  from  applying 
the  capital  and  funds  of  the  Direct  London  and  Portsmouth 
Railway  Company,  or  any  part  thereof,  in  or  towards  the  construc- 
tion of  a  railway  from  the  Croydon  and  Epsom  Bailway,  commencing 
by  a  junction  therewith  in  the  parish  of  Epsom,  to  Leatherhead  in 
the  county  of  Surrey  only,  or  any  otherwise  than  for  the  purpose 
and  with  the  view  of  making  and  completing  the  said  railway  from 
the  said  Croydon  and  Epsom  Railway  as  aforesaid  to  the  parish  of 
Portsea,  in  or  near  the  town  of  Portsmouth,  in  the  county  of  South- 
ampton, pursuant  to  the  powers  now  vested  (or  hereafter  to  be 
vested)  in  them  by  Act  of  Parliament. 

[Affirmed  by  Lord  Cottbnham,  L.  C,  on  the  8th  November,  1849, 
as  reported  in  1  Mac.  &  G.  481. 

The  defendants  having  moved  to  dissolve  the  injunction,] 

The  Lord  Chancellob  [without  calling  on  the  plaintiff's  counsel]  [  i  Mac.  k  G. 
observed  that  the  main  point  in  the  case,  namely,  the  right  of  an  ^ 

individual  member  of  a  Company  to  restrain  that  Company  from 
applying  its  funds  to  a  purpose  different  from  that  to  which  he  had 
subscribed,  was  one  well  settled  in  this  Court ;  that  the  question 
therefore  reduced  itself  to  this, — was  what  the  Company  here  con- 
templated doing,  the  purpose  for  which  the  plaintiff  had  subscribed ; 
in  short,  could  it  be  said  that  the  line  of  railway  proposed  to  be 
constructed  between  Epsom  and  Leatherhead,  a  distance  of  four 
miles  only,  was  equivalent  to  the  construction  of  a  railway  between 
Epsom  and  Portsmouth.  His  Lordship  remarked  that  a  railway 
from  Epsom  to  Portsmouth  might,  in  the  estimation  of  the  plaintiff, 
have  been  a  good  speculation,  while  the  construction  of  a  line  for 
the  four  miles  which  the  Company  proposed  making,  might  have 
been  considered  a  very  bad  speculation,  llis  Lordship  then  added: 
the  injunction  which  has  been  granted,  while  it  leaves  it  entirely 
open  to  the  Company  to  complete  the  whole  work,  very  correctly 
restrains  the  defendants  from  applying  the  funds  of  the  Company 
to  the  construction  of  a  *portion  only  of  that  work,  a  purpose  [  •487  ] 
clearly  different  from  that  to  which  the  plaintiff  has  subscribed. 
It  has  been  argued  that  this  injunction  is  an  interference  with  the 
legal  powers  of  the  Company ;  but  in  my  opinion  it  is  exactly  the 
reverse,  for  it  is  founded  upon  a  legal  right,  which  courts  of  law 
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have,  frequently  recognised  as  existing  between  the  public  and  a 
Company.  In  the  present  case,  the  obligation  which  the  Company 
has  incurred  is  sought  to  be  enforced  at  the  instance  of  the  share- 
holder, who  is  also  entitled  to  have  the  contract,  to  which  he  has  sub- 
scribed, strictly  performed.  Every  case  which  has  been  referred  to 
distinctly  establishes  the  doctrine  for  which  the  plaintiff  contends. 

His  Lordship  concluded  by  observing  that  the  only  part  of  the 
case  about  which  he  entertained  any  doubt  was  the  allegation  at  the 
Bar,  though  nowhere  apparent  in  the  bill,  that  the  plaintiff  had 
been  aware  of  and  had  acquiesced  in  the  substituted  undertaking. 

The  plaintiff's  counsel  then  stated  that  this  was  the  first  time 
that  such  an  allegation  had  been  made,  and  that  it  was  entirely 
unfounded. 

The  Lord  Chancellor  thereupon  ordered  the  appeal  motion  to 
be  dismissed  with  costs. 


1849. 
July  28. 

liolls  dmrt. 

Iiord 

Lanodalr, 

M.R. 

[  12  Beav. 
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HAEDEY  V.   GREEN  (1). 

(12  Beav.  182—190 ;  S.  C.  18  L.  J.  Ch.  480 ;  13  Jur.  777.) 

Articles  were  executed  previous  to  a  marriage,  by  which  the  husband 
and  wife  agreed,  that  all  property,  estate  and  effects  to  which  the  husband 
or  wife  might  thereafter  become  entitled,  should  be  settled  to  such  uses  as 
the  wife  should  appoint ;  and  in  default,  on  trusts  for  the  husband,  wife 
and  children.  At  the  time,  neither  husband  nor  wife  had  any  property, 
the  husband  was  insolvent,  and  soon  after  the  marriage  took  the  benefit  of 
the  Insolvent  Act.  Propei-ty  subsequently  descended  on  him:  Held,  as 
against  his  assignee,  that  it  was  bound  by  the  articles. 

A  FEW  hours  previous  to  the  marriage  of  James  Brooke  Irwin  and 
Elizabeth  Be  van,  articles  were  executed  between  them,  dated  the 
29th  of  June,  1848,  whereby  it  was  agreed,  that  as  soon  as  con- 
veniently might  be,  an  indenture  of  settlement  should  be  made  and 
executed,  by  and  between  the  said  J.  B.  Irwin  and  Elizabeth  Bevan, 
and  all  other  proper  and  necessary  parties,  whereby  all  and  singular 
the  real  and  personal  estate,  property,  and  effects,  then  of  or  belong- 
ing to  the  said  Elizabeth  Bevan,  or  in  or  to  which  she  might  there- 
after become  interested  or  entitled,  by  any  means  whatsoever,  should 
be  conveyed  and  assigned  to  trustees  therein  named ;  to  hold  on 


(1)  See  Tailhy  v.  Official  Receiver 
(1888)  13  App.  Cas.  523,  58  L.  J.  Q.  B. 
75,  60  L.  T.  162,  and  In  re  Clarice 
(1887)  35  Ch.  D.  109  (affirmed.  36  Ch. 
Div.  348,  56  L.  J.  Ch.  981,  67  L.  T. 


893),  and  In  re  Rei$  [1904]  2KB. 
769,  73  L.  J.  K.  B.  929,  91  L.  T.  592, 
C.A.,  where  reference  may  be  found 
to  several  later  cases  on  this  subject. 
—0.  A.  S. 
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such  trusts  &c.,  as  Elizabeth  Sevan  should  appoint,  and  in  default  HAniiEv 
for  her  for  life,  with  remainder  to  J.  B-  Irwin  for  life,  with  qb1!ej,. 
remainder  to  their  children ;  and  it  proceeded  as  follows :  '*  And  it 
is  hereby  agreed,  that  the  said  intended  settlement  shall  contain 
power  to  change  trustees,  and  for  their  indemnity  and  reimburse- 
ment, and  all  other  proper,  usual,  necessary  and  advisable  clauses, 
provisoes,  and  agreements,  and  also  a  covenant  on  the  part  of  the 
said  J.  B.  Irwin,  that  all  property,  estate,  and  effects,  to  which  he,  or 
the  said  Elizabeth  Sevan  may  hereafter  become  entitled,  shall  be 
settled  and  limited  to  the  same  uses,  upon  the  same  trusts,  and  for 
the  same  ends,  intents,  and  purposes,  as  aforesaid." 

James  S.  Irwin  and  EUzabeth  Sevan  alone  were  parties,  and 
there  was  no  attesting  witness. 

The  marriage  was  solemnised  the  same  day.     Neither  party  had 
any  property  at  the   time,  and  the  husband   *was  considerably       [  *i®3  ] 
indebted,  and  the  wife  had  nothing  but  some  expectations. 

On  the  6th  of  November,  1843,  J.  S.  Irwin  took  the  benefit  of 
the  Insolvent  Debtors'  Act,  and  it  appeared  from  his  schedule  that 
his  debts  amounted  to  4,183Z.,  and  his  property  nil.  On  the  2nd  of 
January,  1844,  the  final  order  was  made,  and  bis  estate  and  effects, 
present  and  future,  became,  under  the  5  &  6  Vict.  c.  116,  s.  7, 
vested  in  the  official  assignee.  On  the  6th  of  December,  1845,  the 
brother  of  James  B.  Irwin  died  in  India  intestate,  leaving  James  S. 
Irwin  his  heir  and  one  of  his  next  of  kin..  He  thereupon  became 
entitled  to  some  real  estates  in  Westmeath  and  Fermanagh  in 
Ireland,  and  to  one-fifth  of  his  brother's  personal  estate. 

The  articles  were  not  registered  in  Ireland  until  the  15th  of  June, 
1846 ;  and  in  order  to  procure  their  registration,  it  became  necessary 
to  have  an  attesting  witness  to  them.  The  parties  thereupon  drew 
a  dry  pen  over  their  signatures,  in  the  presence  of  a  witness  who 
attested  the  execution,  and  on  that  they  were  registered. 

Afterwards,  the  Westmeath  estate  was  conveyed,  by  a  trustee,  in 
whom  the  legal  estate  was  vested,  and  the  husband,  on  the  trusts 
of  the  settlement.  The  Fermanagh  estate  was  also  conveyed  by  the 
husband  and  wife,  on  the  same  trusts,  and  both  those  deeds  were 
registered  prior  to  the  12th  of  February,  1847.  The  certificate  of 
the  appointment  of  the  assignee  was  not  registered  until  the  15th 
of  February,  1847,  and  subsequent  to  the  conveyances. 

The  parties  proceeded  to  sell  some  of  the  estates ;  but  a  difficulty 
having  occurred,  in  consequence  of  the  assignee  having  given  notice 
of  his  claim,  this  bill  was  filed  by  the  trustee  of  the  marriage 
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Hardey  settlement,  and  the  *wife,  praying  that  the  articles  and  settlement 
Green.  might  be  established,  and  that  the  assignee  might  convey  and  assign 
[  *184  ]       the  real  and  personal  estate. 

Mr.  Turner^  Mr.  J.  J.  Jervis,  and  Mr.  Dunne,  for  the  plaintiffs, 
[cited  Prebble  v.  Boghurst  (j),  Lewis  v.  Madocks  (2),  and 
Randall  v.  Willis  (3)]  : 

[  185  ]  The  articles  and  the  deeds  were  registered  before  the  certificate 

of  the  appointment  of  the  assignee,  and,  therefore,  according  to  the 
decision  in  Battershy  v.  Rochfort  (4),  they  have  priority. 

Mr.  Lewin  for  the  husband,  took  no  part  in  the  discussion. 

Mr.  Flather  for  a  disclaiming  trustee. 

Mr.  Hoare,  for  the  administratrix  of  Eyles  Valentine  Irwin,  the 
brother. 

Mr.  Roupell  and  Mr.  Rogers,  for  Green,  the  assignee  of 
James  B.  Irwin : 

First.  This  is  *  *  a  mere  fraudulent  contrivance,  resting  in 
contract,  to  relieve  any  property  he  might  ever  possess  from  the 
legal  obligation  of  paying  his  debts,  and  to  keep  it  nominally  under 
[  *186]  the  ^control  of  his  wife.  This  is  a  fraud  upon  the  law;  and  a 
party  claiming  under  it  must  come  in  pari  passu  with  the  other 
creditors. 

Secondly.  This  is  not  a  valid  covenant  capable  of  being  enforced 
in  equity.  There  is  no  case  in  which  a  covenant  so  unlimited  and 
extravagant  has  been  supported.  In  Randall  v.  Willis  (3),  Lewis  v. 
Madocks  (2),  Garthshore  v.  Chalie  (5),  Eardley  v.  Oiven  (6),  Prebble  v. 
Boghurst(i)y  Logan  v.  Wienholt{7),  the  covenantor  still  retained 
some  property,  real  or  personal.  *  *  ♦ 
[  187  ]  Thirdly.    According  to  the  true  construction  of  this  instrument, 

the  property  in  question  is  not  included :  at  all  events,  to  a  limited 
extent  only.  The  real  agreement  was  to  settle  the  wife's  estate 
only,  and  the  intention  of  the  subsequent  covenant  was  to  bind  the 

(1)  1  Swanst.  309.      See  48  R.  E.  (4)  69  R  E.  343  (2  Jo.  &  Lat.  431). 
179,  n,  (5)  7  E.  E.  311  (10  Vea.  1). 

(2)  7  E.  E.  10  (8  Ves.  150;  17  Ves.  (6)  76  E.  R  213  (10  Beav.  572). 
48).  (7)  36  E.  E.  215  (1  01.  &  Fin.  611 ; 

^3)  5  E.  E.  40  (5  Ves.  262).  7  Bligh,  N.  8.  1}. 
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husband  to  settle  the  future  acquired  "  property,  estate,  and  eflfects"      Hardrt 
to  which  the  wife  or  the  husband,  in  her  right,  might  become      gbbbn. 
entitled.    *    *    The  articles  created  no  specific  lien  on  the  property, 
[which  vested  in  the  assignee,  Barton  v.  Tattersall  (i)],  and  the  wife 
mast  come  in  with  the  other  creditors :  FremotUt  v.  Dedire  (2). 

They  argued  also  that  the  registration  of  the  articles  was  informal, 
in  consequence  of  the  second  execution  of  them  after  marriage. 

Mr.  Turner^  in  reply.     *     *     * 

The  Master  of  the  Bolls  :  [  i^s  ] 

In  this  case  we  are  not  upon  a  bill  to  set  aside  the  agreement  for 
fraud,  or  to  rectify  it,  as  founded  on  some  mistake.  No  bill  has 
been  filed  to  set  it  aside,  or  to  rectify  it.  I  must  therefore  take  the 
settlement  as  it  is* 

The  relief  asked  is  resisted,  on  the  ground  that  the  covenant  is  so 
extravagant  and  so  contrary  to  the  policy  of  the  law,  that,  ex 
necessitate,  it  must  be  treated  as  fraudulent,  and  the  wife,  who  has 
married  on  the  faith  of  this  agreement  is  to  be  deprived  of  the 
benefit  of  it.  There  is  neither  evidence  nor  allegation  that  she  has 
participated  in  any  fraud  whatever.  If  the  question  here  were  upon 
the  reasonableness  or  unreasonableness  of  such  a  settlement  as  this,  a 
great  deal  might  be  saidby  way  of  warning  and  useful  advice  to  persons 
about  to  enter  into  such  contracts.  This  has  not  now  to  be  considered, 
because,  in  the  absence  of  all  fraud,  the  wife  before  she  married  had 
a  right  to  insist  on  these  terms.  I  at  first  understood  that  the 
lady  had  property  of  her  own ;  but  it  is  now  stated  that  she  had 
none ;  so  that  neither  of  them  had  any  property  at  the  time.  Thus 
circumstanced,  they  entered  into  an  agreement,  that  whatever  either 
of  them  acquired  should  be  settled.  There  is  nothing  very 
unreasonable  in  that;  but  then  the  terms  of  the  settlement  are, 
that  all  that  either  of  them  should  become  entitled  to,  should  be 
subject  to  the  power  of  appointment  of  the  wife,  independent  of  her 
husband.  She  did  not  think  fit  to  marry  except  on  these  terms, 
and  the  husband,  I  presume,  having  confidence  in  the  person  he 
was  about  to  marry,  acceded  to  them. 

However  imprudent  it  may  be  to  enter  into  such  an  agreement,  [  1^  ] 
I  cannot,  after  all  the  cases  that  have  occurred  on  this  subject,  con- 
sider this  as  an  agreement  that  ought  not  to  be  executed.  I  cannot 
find  any  such  proof  of  fraud,  or  that  it  is  so  contrary  to  the  policy 
of  the  law  as  to  render  it  necessary  for  me  to  say,  that  the  parties 
(I)  32  B.  E.  204  (1  Eu88.  &  My.  237).  (2)  1  P.  Wma.  428. 
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who  have  married  on  the  faith  of  it,  are  not  to  have  the  benefit  of 
it.  It  cannot  be  held  that  a  person  merely  because  he  is  insolvent 
cannot  enter  into  a  binding  contract :  it  is  every  day's  practice, 
however  contrary  it  may  in  some  cases  be  to  fair  dealing. 

Next,  it  is  said,  that  the  husband  took  the  property  subject  to  all 
his  obligations,  and  that  the  trustee  also  takes  the  estate  subject  to 
them.  I  can  find  no  precedent  for  that ;  it  would,  perhaps,  be  more 
honest  if  it  were  held  that  he  was  only  entitled  to  the  property  after 
payment  of  his  debts.  But  that  is  not  the  law.  A  man  may  be 
entitled  to  property,  which  by  a  proper  proceeding  may  be  made 
liable  to  answer  his  existing  obligations,  but  he  may  prevent  it  by 
disposing  of  that  property. 

It  has  been  also  argued,  that  the  last  covenant  had  reference  to 
the  wife's  property  only;  but  the  words  expressly  include  all 
property  to  which  he  or  she  might  thereafter  become  entitled. 
It  is  possible  that  it  might  have  been  so  meant ;  but  I  can  only 
deal  with  the  words  as  they  are  found  on  the  instrument,  and 
I  must  give  effect  to  them.  If  that  be  so,  has  any  thing  been  done 
to  alter  this,  and  vest  the  property  in  the  assignee  ?  I  think  that 
if  it  is  vested  in  the  assignee,  it  is  still  bound  by  the  obligations 
which  the  husband  had  previously  created. 

Lastly,  it  is  said,  that  there  was  no  attestation  at  the  time  of  its 
execution.  That  was  unnecessary,  except  for  the  purpose  of 
registry  in  Ireland,  and  the  officers  in  Ireland  have  admitted  it 
to  registry  on  the  tracing  of  the  name,  and  nothing  has  been  done 
to  declare  it  invalid.  If  it  were  invalid,  what  would  become  of  the 
other  deeds  ? 

Is  there,  then,  any  ground  for  defeating  the  rights  of  the  wife 
under  the  terms  of  these  articles  ?  I  think  not.  I  must  make  a 
declaration  of  the  plaintiffs'  right,  and  decree  a  conveyance.  The 
defendants  must  have  their  costs. 


1849. 

Rolls  Court. 

Lord 

Laiyodalk, 

M.R. 

[192] 


HARRISON  V.  GRIMWOOD(l). 

(12  Beav.  192—199 ;  8.  0.  18  L.  J.  Oh.  485.) 

Construction  of  a  bequest  in  the  form  of  a  direction  to  **  pay,  apply,  and 
divide "  amongst  ohildieu  '*when  and  as''  they  should  seToraliy  attain 
twenty- six. 

A  testator  directed  his  trustees  to  pay  and  apply  the  interest  of  his 


(1)  Fox  V.  Fox  (1876)  L.  R.  19  Eq. 
286;  In  re  WintU  [1896]  2  Oh.  711, 
65  L.  J.  (}h.  863;  In  re  Tumey  [1899] 


2  Oh.  739,  69  L.  J.  Oh.  1,  81  L.  T.  548, 
O.A. 
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residoary  estate  to  his  daughter  for  life,  for  the  support  of  herself  and      Harkison 
issue;  and,  after  her  decease  to  '*pay,  apply,  and  divide  the  principal"  r. 

amongst  all  her  children,  "  when  and  as"  they  should  attain  twenty-six.    Gkimwood. 
There  was  a  trust  for  maintenance  during  minority,  and  a  power  of  advance- 
ment not  so  restricted:   Held,  that  the  children  took  immediate  vested 
interests,  and  that  the  gift  was  not  too  remote. 

In  this  case,  the  testator  John  Nunn  Grimwood  directed  his 
residuary  estate  to  be  converted  into  money  and  invested  at  interest, 
npon  trnst  that  the  trustees  should,  as  the  interest  became  due,  pay 
and  *apply  one  third  part  of  it  to  his  daughter  for  life,  ''  for  the  [  *193  ] 
support  of  herself  and  what  issue  she  might  have,"  and  after  her 
decease,  ''  upon  trust  to  pay,  apply,  and  divide  one  third  part  of  the 
said  principal  trust  monies  unto  and  among  all  and  every  "  her 
children  "  when  and  as  they  should  severally  and  respectively  attain 
the  age  of  twenty-six  years ;  "  with  benefit  of  survivorship,  if  any 
should  die  under  twenty-six  years  of  age  without  issue. 

And  if,  at  the  time  of  his  daughter's  decease,  any  of  her  children 
should  be  under  twenty-one  years  of  age,  upon  trust  to  place  and 
pat  out  the  principal  share  or  shares  of  such  child  or  children,  so 
under  age,  upon  Government  or  real  securities,  and  during  the 
minority  of  such  child  or  children,  pay,  apply,  and  dispose  of  the 
interest  and  proceeds,  or  a  competent  part  thereof,  in,  for,  and 
towards  the  maintenance  and  education  of  such  child  or  children. 

And  the  testator  empowered  his  trustees  and  executors,  if  they 
thought  proper  and  that  it  would  be  for  the  benefit  of  any  of  the 
chUdren,  to  apply  such  part  of  the  share  of  such  child  or  children, 
as  they  should  think  necessary,  in  putting  out  apprentice  or  other- 
wise in  advancing  such  child  or  children  in  the  world. 

And  in  case  his  daughter  should  die  without  leaving  any  child,  or 
leaving  only  children  who  should  die  under  the  age  of  twenty-six 
years  without  issue,  he  directed  that  the  principal  trust  monies  so 
given  to  her  so  dying  and  to  her  issue,  and  all  accumulations  of 
interest  thereof  should  go  over,  as  in  the  will  mentioned. 

The  suit  was  instituted  for  the  administration  of  the  estate,  and, 
the  tenant  for  life  being  dead,  the  question  *now  raised  was,       [*id4] 
whether  the  gift  in  the  form  of  a  direction  to  pay  when  the  children 
attained  twenty-six,  was  or  was  not  void  for  remoteness. 

Mr.  Malins  and  Mr.  Toller  for  the  children  : 

*  •  1.  The  gift  is  of  a  residue,  and  the  Court  always  strongly 
inclines  to  construe  a  bequest  of  a  residue  as  vested  (i),  in  order  to 

(1)  Booth  T.  Booth,  4  B.  B.  235,  240  (4  Yes.  399,  407) :  see  Milsom  v.  Awdry, 
5  B.  B.  102,  104  (5  Yes.  p.  466). 

5—2 
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Harbison  prevent  an  intestacy :  Leake  v.  Robinson  (J).  2.  The  children  take  an 
G  in Bi  WOOD,  immediate  interest,  even  in  the  lifetime  of  their  parent,  for  the  daughter 
is  to  take  for  life  "  for  the  support  for  herself  and  issue."  They,  there- 
fore, are  entitled  to  be  maintained  during  their  mother's  life  (2). 
8.  There  is  a  provision  for  the  maintenance  and  education  of  the  chil- 
dren during  their  minority,  which  circumstance  has  always  been  relied 
[  •J96  ]  on  in  favour  of  vesting :  Davies  v.  *  Fisher  (8).  4.  The  will  empowers 
the  trustees  to  apply  the  share  of  a  child  in  putting  apprentice,  or 
otherwise  in  advancing  him,  and  this  is  not  limited  to  his  minority. 
5.  The  gift  over  is  in  case  of  the  children  dying  under  twenty-six 
without  issue :  therefore  the  issue  were  intended  to  take  through 
the  parent,  and  for  that  purpose  it  is  necessary  to  hold  that  they 
took  vested  interests :  [Bland  v.  WiUiams  (4).  The  age  of  twenty-six 
is  the  period  of  payment,  and  not  of  vesting.] 

Mr.  Roupell  and  Mr.  Selwyn  and  Mr.  Teed  and  Mr.  CardiveU, 
for  parties  in  the  same  interest,  [referred  to  Phipps  v.  Ackers  (5), 
and  distinguished  Bull  v.  Pritchard  (6)]. 

[  196  ]  Mr.  Turner  and  Mr.  J.  T.  Humphi-y,  contra  : 

The  gift  to  the  children  is  too  remote  :  [Leake  v.  Robinson  (7), 
Blagrove  v.  Hancock  (8),  Boughton  v.  James  (9),  and  Boughton  v. 
Bovghton  (10).  Nothing  less  than  an  absolute  gift  of  the  whole 
intermediate  income  is  sufficient:  Hanson  w.  Graham  {11),  Watson 
V.  Hayes  (12),  Batsford  v.  Kebbell  (13),  BuU  v.  Pritdiard  (6)]. 
[  197  ]  In  Vaivdry  v.  Geddes  (14),  where  a  gift  upon  attaining  twenty-two 

was  held  void,  there  was  a  positive  direction  to  apply  the  interest  in 
the  maintenance  and  for  the  benefit  of  the  children ;  and  in  Blagrove 
v.  Hancock  (8)  there  was  a  trust  for  the  support  and  maintenance  of 
the  children. 

The  form  of  the  gift  in  Davies  v.  Fisher  (3)  was  not  a  direction 
to  pay  and  divide,  but  a  trust  for  the  children,  and  to  be  divided  at 
twenty-five. 

(1)  16  K.  E.  at  p.  180  (2  Mer.  p.  386).  Buss.  213 ;  5  Hare,  567). 

(2)  Hamley  v.  Qilhert,  38  R  R  189  n.  (7)  16  K.  R.  168  (2  Mer.  363). 
(Jac.  364);  Hammond  v.  Neame,  18  (8)  80  K.  K.  91  (16  Sim.  371). 
R  R  15  (1  Swanst.  35) ;  Foley  v.  Parry,          (9)  66  K.  R  14  (1  CoU.  26). 

39  R  R  163  (2  My.  &  K  138);  Broad  (10)  73  R  R.  116  (1  H.  L.  C,  406). 

V.  Btvan,  26  R  R  123  (1  Buss.  611,  n.).  (11)  5  R  R  277  (6  Ves.  239). 

(3)  59  R  K.  468  (5  Beav.  201).  (12)  48  R.  R  249  (5  My.  &Cr.  125). 

(4)  41  B.  B.  93  (3  My.  &  K  411).  (13)  4  B.  B.  16  (3  Ves.  363). 

(5)  39  B.  B.  94,  115  (5  Sim.  44;  3  (14)  32  B.  B.  196  (1  Buss.  &  Mv. 
a.  &  Fin.  666,  702).  203). 

(6)  26  B,  B.  27 ;  71  B.  B.  229  (1 
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There  is   nothing  to  qualify  the  first  contingent  gift,   which     Harrison 
therefore  remains  invalid,  and  void  for  remoteness.  Grimwood. 

Mr.  Naylor,  for  other  parties,  argued  against  the  validity 
of  the  gift. 

Mr.  ToZfei-,  in  reply:  [i^»] 

In  Blagrove  v.  Hancock^  the  expression  was  "  may  be  applied  " 
towards  edacation :  here  the  words  are  imperative — "  shall  apply." 

Thb  Master  of  the  Bolls  : 

I  will  not  dispose  of  this  case  without  first  looking  at  the 
authorities. 

The  Mastbb  of  the  Bolls:  Au^.s. 

The  question  is,  whether,  under  this  particular  will,  the  gift 
to  the  children  of  the  testator's  daughter  is  void  for  remoteness,  or 
whether  the  children  took  vested  interests,  subject  to  be  divested  on 
an  event  which  made  the  limitation  over  void  for  remoteness. 

When  a  gift  is  made  to  such  of  a  class  or  description  of  persons 
who  shall  attain  a  certain  age,  those  who  do  not  attain  the  prescribed 
age  are  excluded  from  the  character  of  legatees,  by  the  description 
expressly  employed  by  the  testator  himself  in  that  part  of  his  will. 

A  direction  to  pay  implies  a  gift,  and  a  direction  to  pay  only  to 
such  persons  as  shall  attain  a  certain  age  (unless  controlled  by  other 
words  clearly  and  decidedly  preventing  that  effect)  will  prevent  the 
implied  gift  from  vesting  in  any  object  of  it  who  does  not  attain 
that  age.  But  a  direction  to  pay  an  indefinite  class  of  persons, 
when  and  as  they  attain  the  age,  is  ambiguous.  It  does  not  neces- 
sarily, or  at  least  so  strongly  as  the  description  of  the  class  before 
mentioned,  tend  to  prevent  the  vesting  in  interest.  The  gift  itself 
and  the  time  of  payment  are  not  necessarily  identical :  though  the 
gift  itself  is  found  in  the  direction  to  pay,  the  words  may  mean 
only  to  postpone  the  payment,  without  postponing  the  vesting  of 
the  gift. 

And  though,  when  the  gift  is  found  or  implied  only  on  the  [  i^^  ] 
direction  to  pay,  and  is  not  otherwise  affected  or  explained  by  the 
context  of  the  will,  the  Court  may  reasonably  construe  the  direction 
to  be  only  for  the  persons  to  whom  the  payment  is  directed  to  be 
made,  and  who  are  to  receive  at  the  time  indicated,  yet,  as  the 
meaning  is  ambiguous,  and  as  the  nature  of  the  gift  is  only  known 
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Harrison     by  implicafcion,  we  must  look  at  other  parts  of  the  will,  with  a  view 
Grimwood.  *  to  discover  whether  they  afford  any  farther  indication  or  explanation 
of  the  implied  gift. 

This  case,  like  all  others  of  the  same  class,  appears  to  me,  partly 
from  the  nature  of  the  subject  and  partly  from  the  state  of  the 
authorities,  to  be  very  doubtful ;  but  observing  the  right  given  to 
the  children  to  be  maintained  out  of  the  interest  or  income  given  to 
their  mother,  and  arising  or  accruing  on  the  share  eventually  given 
to  them :  observing  the  direction,  in  the  case  of  minorities,  to  place 
out  that  share,  and  apply  the  interest  or  a  competent  part  of  the 
interest  arising  from  it  (though  it  is  not  necessarily  all  the  interest 
which  is  directed  to  be  applied,  and  that  only  during  minority), — 
and  noticing  also  the  power  given  to  the  trustees  to  advance  them 
in  the  world ;  I  think  that  I  ought  to  conclude,  that  a  vested  interest 
was  given  to  the  children  of  the  daughter. 


18^9.  EANELAGH  v.  RANELAGH(l). 

Adv  7  12 

U_   *  (12  Beav.  200—206 ;  S.  C.  19  L.  J.  Oh.  39.) 

Rolls  Court,  Pecuniary  legacies  were  severally  given  to  A.,  B.,  C.  and  D.  **  during 

Lord  their  natural  lives;  "  and  in  case  of  the  demise  of  any  of  them  *'  without 

ll?R^^"'  legitimate  issue,"  his  proportion  was  to  be  divided  amongst  the  survivors. 

r  •ioo'l  ^"  died,  leaving  children :  Held,  that  they  did  not  take  by  implication,  but 

'-        ^  that  on  A.*s  death,  his  legacy  feU  into  the  residue. 

The  testator,  Lord  Banelagh,  by  his  will,  dated  the  20th  of 
August,  1814,  gave  his  residuary  personal  estate,  in  trust  for  the 
benefit  of  the  plainti£f.  Lord  Banelagh,  for  life,  and,  after  his 
decease,  for  the  benefit  of  his  first  and  other  sons,  with  certain 
limitations  over. 

By  his  first  codicil  he  expressed  himself  as  follows :  **  My 
daughter,  Mary  Ann  Jones,  having  a  fortune  of  10,000/.,  which 
I  hold  in  trust  for  her,  &c.,  1  give  her  for  the  present  only  200i.  to 
buy  mourning.  I  give  to  my  two  daughters,  Sarah  Antonia  Jones 
and  Louisa  Jones,  during  their  natural  lives,  4,000Z.  each.  I  give 
to  my  two  sons,  Thomas  Cowley  Jones  and  Thomas  Edward  Jones, 
2,000Z.  sterling  each,  during  their  natural  lives.  Legal  interest  at 
6/.  per  cent,  to  be  paid  to  all  of  them,  in  equal  quarterly  payments, 
commencing^from  the  day  of  my  decease,  till  my  son  the  Honour- 
able Thomas  Jones,  or  my  heir  in  entail,  attains  his  or  her  twenty- 
first  year  of  age.    To  prevent  any  mistake  or  misconception  of  my 

(1)  In  re  Rawlins'  TrusU  (1890)  45  Ch.  D.  299,  affirmed  [1892]  A.  0.  342. 
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directions,  I  repeat  my  intentions  respecting  the  above  legacies  in    Rakklaoh 
figures  •  BakbLoh, 

To  Mary  Ann  Jones  2002.  to  be  paid  forthwith. 

8arah  Antonia  Jones  £4,000 )  ^ *  l    -  t       i  ^    u        'j 

^     .      ^  '       /  5i.  per  cent,  interest,  to  be  paid 

Louisa  Jones  -        4,000  (        ^^^^^j       yn  ^^^     .^ 

Thomas  Cowley  Jones    2,000  f     t^enty-one  years  of  age. 
Thomas  Edward  Jones    2,000  J 

"  In  case  of  the  demise  of  any  of   the  above  parties  without       [  201  ] 
legitimate  issue,  their,  his,  or  her  proportions  to  be  divided  equally 
amongst  the  survivors." 

By  another  codicil,  he  stated  that  the  above  legacies  were  to  be 
paid  out  of  monies  he  had  in  the  public  funds. 

At  the  hearing,  it  was  held,  that  dying  '^  without  legitimate 
issue  "  meant,  not  an  indefinite  failure  of  issue,  but  a  failure  of 
issue  living  at  the  death  of  the  legatee  (1) ;  and  it  was  ordered,  that 
the  several  legacies  should  be  carried  over  to  the  separate  account 
of  the  several  legatees,  and  the  dividends  were  to  be  paid  to  the 
legatees  for  life  or  until  further  order ;  and  upon  the  deaths  of  any 
or  either  of  the  legatees,  liberty  was  given  to  any  person  interested 
to  apply. 

Upon  the  death  of  Sarah  Antonia  Jones  in  1840,  without  having 
been  married,  it  was  held,  that  the  survivors  took  her  share 
absolutely  (2). 

In  March,  1849,  Thomas  Cowley  Jones  died,  leaving  three 
children,  and  his  legacy  was  now  claimed,  1.  by  his  children, 
2.  by  Lord  Banelagh,  and  8.  by  the  executrix  of  Thomas  Cowley 
Jones. 

Mr,  Roupell  and  Mr,  Biggs,  for  the  children  of  Thomas  Cowley 
Jones,  argued  that  the  children  took  by  implication,  for  the  legacy 
was  only  given  over  to  the  survivors  in  the  event  of  there  not  being 
issue  of  the  legatee  living  at  his  death.  That  this  necessarily 
implied,  that  the  testator  did  not  intend  the  legacy  to  go  over,  if 
there  were  children  of  the,  legatee  to  take.  [They  cited  Ex  parte 
Rogers  (3),  and  commented  on  Andree  v.  Ward  (4)  and  Greene  v. 
Ward(b).] 

Mr.  Giffard,  for  the  executrix  of  Thomas  Cowley  Jones.    ♦    *    *       [  202  ] 

(1)  39  E.  R  233  (2  My.  &  K.  441).  (4)  25  E.  E.  36  (1  Euas.  260). 

(2)  55  E.  B.  132  (4  Beav.  419).  (5)  25  E.  E.  38  (1  Eufls.  262). 

(3)  17  K.  E.  239  (2  Madd.  449). 
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Bamblaob  Mr.  Turner  and  Mr.  Calvert,  for  Lord  Banelagh : 

Bakelaoh.  The  legacy  is  undisposed  of,  and  falls  into  the  residue.  The  gift 
to  Thomas  Cowley  Jones  is  expressly  limited  for  life,  and  there  is 
no  gift  to  his  issue,  or  any  expressed  intention  that  they  were  to 
take ;  such  a  bequest  cannot  be  supplied  by  implication,  for  that 
would  be  to  make  a  will  for  the  testator.    *    *    * 

[  203  ]  Mr.  Cox,  for  the  legal  personal  representative  of  the  testator. 

Mr.  Boupell,  in  reply.     *     ♦     ♦ 

The  Master  of  the  Bolls: 
I  will  take  an  opportunity  of  reading  over  the  cases  cited. 

iVor.  12.      The  Master  op  the  Rolls  : 

The  late  Lord  Banelagh,  by  his  will  dated  the  20th  August,  1814, 
gave  his  residuary  personal  estate  on  trust  for  the  benefit  of  the 
plaintiff,  Lord  Banelagh,  for  life,  and,  after  his  decease,  for  the 
benefit  of  his  first  and  other  sons,  with  certain  limitations  over. 

By  his  first  codicil,  he  gave  to  hie  daughters,  Sarah  Antonia  Jones 
and  Louisa  Jones,  during  their  lives,  4,000Z.,  and  to  his  sons, 
Thomas  Cowley  Jones  and  Thomas  Edward  Jones,  2,000Z.  sterling 
each,  during  their  natural  lives;  and  after  giving  directions 
respecting  the  payment  of  interest,  and  enumerating  the  legacies, 
he  expresses  himself  thus :  "  In  case  of  the  decease  of  any  of  the 
above  parties  without  issue,  their,  his  or  her  proportions  to  be 
divided  equally  amongst  the  survivors ; "  and  by  another  codicil  he 
stated,  that  the  above  legacies  were  to  be  paid  out  of  monies  he  had 
in  the  public  funds. 
[  204  ]  On  the  hearing  of  the  cause  it  was  determined  (i),  that  the  words 

in  the  first  codicil,  "  decease  without  issue,"  ought  to  be  construed 
as  relating  to  issue  living  at  the  death  of  the  legatees  respectively ; 
and  the  legacies  were  ordered  to  be  carried  to  the  separate  account 
of  each  legatee,  with  directions  to  pay  the  dividends  to  each  legatee 
for  life,  and  liberty  was  given  to  any  person  interested  to  apply 
upon  the  death  of  his  legatee. 

The  decree  was  affirmed  upon  a  rehearing  before  the  Lord 
Chancellor  (2). 

On  the  death  of  Sarah  Antonia  Jones,  one  of  the  legatees,  without 
having  been  married,  the  legacy  standing  to  her  account  was 

(1)  39  R.  R.  233  (2  My.  &  K.  441).  (2)  39  R.  R.  236  (2  My.  &  K  447}. 
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claimed,  1.  by  her  legal  personal  representative,  2.  by  the  surviving    Rahklaoh 
legatees,  and  8.  by  Lord  Banelagh,  who  contended,  that  the  gift   BAwniAOB. 
to  the  survivors  was  for  life  only,  and  not  an  absolate  gift.    It  was 
held,  that  the  survivors  of  the  legatees  took  this  legacy  absolutely. 

Another  of  the  legatees,  Thomas  Cowley  Jones,  is  now  dead,  and 
he  has  left  three  children  him  surviving. 

On  this  occasion,  two  petitions  are  presented ;  one  by  the  children 
of  the  legatee,  who  claim  the  fund  by  virtue  of  a  gift,  which,  they 
say,  is  to  be  implied  from  the  terms  in  which  the  gift  over  to  the 
survivors  is  expressed — "on  decease  without  issue."  The  other 
petition  is  by  Lord  Eanelagh,  as  residuary  legatee,  who,  in  the 
absence,  as  he  alleges,  of  any  gift  over  to  the  survivors  of  the 
legatees,  claims  to  be  entitled  to  this  legacy  as  part  of  the  testator's 
residuary  estate. 

The  question  therefore  is,  whether,   as  against  the  residuary       [206] 
legatee,  a  gift  to  the  children  of  the  particular  legatee  for  life  is,  in 
the  absence  of  any  expressed  gift,  to  be  implied,  from  the  circum- 
stances of  the  gift  over  being  made  dependent  upon  the  legatee  for 
life  dying  without  issue  living  at  his  death. 

If  the  legacy  had  not  been  expressly  limited  to  the  legatee  for 
life,  I  apprehend,  that  in  the  event  which  has  taken  place  of  the 
gift  over  not  taking  effect,  the  legatee  would  have  taken  the  legacy 
absolutely ;  the  gift  to  him  would  not  have  been  defeated,  and  a 
gift  to  the  children  would  not  have  been  implied. 

In  this  case,  the  legatee,  by  the  express  words  of  the  codicil,  takes 
no  interest  beyond  his  life ;  and  if  there  be  no  further  gift  of  the 
legacy,  the  residuary  legatee,  who  takes  subject  to  all  that  is  not 
otherwise  well  given,  must  be  held  entitled. 

The  issue  of  the  legatee  is  named  in  the  codicil  only  in  the 
description  of  contingency  on  which  the  legacy  is  given  over ;  and 
I  am  unable  to  find  any  thing  which  assists  in  collecting  an  inten- 
tion to  give  to  the  children.  I  can  collect  no  particular  intention  to 
give  this  legacy  to  the  residuary  legatee,  and  I  cannot  answer  the 
question  proposed  by  Sir  Thomas  Plumbr,  in  Ex  parte  Rogers  (i), 
why  the  children  were  named  on  the  occasion  of  the  gift  over.  But 
in  that  case,  there  seems  to  have  been  found  some  further  reason, 
which  does  not  here  exist,  for  inferring  an  implied  gift ;  and  on  the 
whole,  my  opinion  is,  that  the  legacy  falls  into  the  residue.  I 
think  it  extremely  probable  that  the  testator  did  mean  a  benefit  to 
the  children  :  but  si  voluit  mm  *dixit.  I  think  that  there  is  not  [  *20«  J 
(1)  17  B.  B.  239  C2  Madd.  449). 
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Banblagh    sufficient  to  raise  the  implication,  and  that  the  legacy  falls  into  the 
Eanklaoh.    residue. 

Let  the  costs  of  all  parties  be  paid  out  of  the  fund. 


1849. 
M^i'.  6,7,12. 

Rollt  Court, 

Loiti 

Lanodale, 

M.R. 

[206] 


[  ^207  ] 


LAPRIMAUDAYE  v.  TEISSIER  (1). 

(12  Beav.  206—208 ;  S.  C.  19  L.  J.  Cli.  16;  13  Jur.  1040.) 

The  interest  on  funds  was  given  to  husband  and  wife  during  their  liyes, 
or  the  life  of  the  survivor.  In  the  suit,  the  fund  had  been  carried  over  to 
the  account  of  *'  the  husband  and  wife  their  stock  account,"  and  the  dividends 
were  to  be  paid  to  them  and  to  the  survivor:  Held,  that  the  dividends 
uureceived  during  their  joint  lives  belonged  to  the  survivor. 

Thb  testator  bequeathed  to  Brook  Baines  Hurlock  and  Charlotte 
his  wife  a  sum  of  10,0002.  8Z.  per  cent.  Consolidated  or  Reduced 
Annuities,  at  the  option  of  his  executor,  to  be  put  in  their  joint 
names  and  that  of  his  executor ;  they  the  said  Brook  Baines 
Hurlock  and  Charlotte  his  wife  to  enjoy  the  interest  thereof  during 
their  joint  lives,  or  the  life  of  the  survivor  of  them ;  and,  after  their 
decease,  if  any  children,  to  be  equally  divided  amongst  them,  him, 
or  her,  if  only  one ;  and  if  they  should  both  die  without  issue  of 
their  marriage,  the  10,0002.  was  given  over. 

By  the  decree,  made  the  4th  day  of  July,  1811,  it  was  ordered, 
that  the  defendant  Stephen  Teissier  should  transfer  into  Court,  to 
an  account  to  be  entitled  "  Brook  Baines  Hurlock  and  Charlotte  his 
wife,  their  stock  account,"  the  sum  of  10,000Z.  8Z.  per  cent.  Con- 
solidated Bank  Annuities.  And  it  was  ordered,  that  the  dividends 
to  accrue  thereon,  when  so  transferred,  should  be,  as  and  when  the 
same  should,  from  time  to  time,  accrue  and  become  due,  paid  to 
Brook  Baines  Hurlock  and  Charlotte  his  wife  during  their  joint 
lives,  and  to  the  survivor  of  them  during  his  or  her  life,  or  until  the 
further  order  of  the  Court.  And  after  their  decease,  it  was  ordered, 
that  any  person  or  persons  "^interested  therein  or  entitled  thereto 
should  be  at  liberty  to  apply. 

Brook  Baines  Hurlock  died  in  March,  1849,  leaving  Charlotte 
Hurlock,  his  widow,  and  also  a  daughter. 

At  the  time  of  his  death  four  half-yearly  dividends,  amounting  to 
582Z.  10^.,  were  unreceived ;  and  the  Accountant-General  declined 
to  pay  the  same  to  any  person  without  the  order  of  the  Court. 

The  widow  now  presented  a  petition  for  payment  of  these  arrears 
of  income. 


(1)  Cogan  v.  DujB^d  (1876)  2  Ch.  Div.  44,  45  L.  J.  Ch.  307,  M  L.  T.  693. 
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Mr.  Lewin  in  support  of  the  petition  : 

The  widow  is  entitled  to  the  fand  by  survivorship. 

1.  By  the  terms  of  the  gift,  by  which  the  testator  has  given  the 
income  to  the  two  for  their  joint  lives,  or  the  life  of  the  survivors, 
a  joint-tenancy  and  not  a  tenancy  by  entireties  is  created,  and  the 
income  not  having  been  received,  survives  to  the  widow  as  joint- 
tenant. 

2.  The  terms  of  the  decree  are  such  as  to  determine  that  the 
husband  and  wife  were  joint-tenants  ;  for  the  income  is  to  be  paid 
to  the  husband  and  wife  "during  their  joint  lives  and  to  the 
survivor  of  them."     *     ♦     • 

Mr.  Miller f  contra^  for  the  representatives  of  the  husband  : 

1.  The  gift  to  the  husband  and  wife  is  not  and  cannot  be  in 
joint-tenancy :  they  are  tenants  by  entireties,  and  there  is  no  right 
of  survivorship. 

In  Atcheson  v.  Atcheson  (1),  where  there  was  a  gift  to  a  husband 
and  wife  as  tenants  by  entireties,  all  the  Court  could  do  was,  to 
direct  the  dividends  to  be  paid  to  the  husband  during  the  joint  lives 
of  the  husband  and  wife,  and  preserve  the  rights  of  the  wife  to 
the  corpus. 

2.  The  husband  does  not  claim  a  chose  in  action  in  right  of  his 
wife,  but  he  claims  in  his  own  right,  and,  therefore,  the  cases  are 
inapplicable.  Maintaining  his  wife  and  family  a  husband  is  entitled 
to  the  income  of  his  wife's  estate  ;  and  even  if  it  were  a  separate 
estate,  no  account  would  be  decreed  against  him  beyond  a  year : 
Beresford  v.  Armagh  (2). 

Mr.  Lewin,  in  reply,  was  stopped  by 

The  Masteb  of  the  Bolls,  who  said,  that,  if  the  fund  was 
standing  to  the  account  stated  in  the  petition,  he  thought  the 
petitioner  was  entitled. 

Mr.  Lewin  stated  that  the  stock  stood  to  the   account  of 
"  B.  B.  H.  and  C.  his  wife  their  stock  account." 

The  Mastbb  of  thb  Bolls: 

Then  I  think  the  unreceived  dividends  go  to  the  survivor. 
(1)  83  E,  R  230  (11  Beav.  485).  (2)  60  E.  E,  428  (13  Sim.  643). 


Lapkimau- 

DAYK 

Tkissikr. 


[2C8] 


Nov.  12. 
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1849.  In  re  JERVOISE  (I). 

Not.  17. 
(12  Beav.  209—210.) 

BaUt  Court,  Obeervations  on  the  effect  of  carrying  over  funds  to  separate  accounts  in 

Lord  the  Accountant-General's  books,  and  to  the  importance  of  affixing  appro- 

^^?R^^^'  priate  headings  thereto. 

*  *  When  a  fund  is  carried  over  to  a  particular  separate  account,  it  is  released 

^        -'  from  the  general  questions  in  the  cause,  and  becomes  marked  as  being 

subject  only  to  the  questions  arising  upon  the  particular  matter  referred  to 
in  ^e  heading  of  the  account. 

In  this  and  many  other  cases,  the  Court  has  had  occasion  to  call 
the  attention  of  the  practitioners  to  the  importance  of  carrying 
over  fands  to  separate  accounts  in  the  Accountant-General's  books, 
and  affixing  appropriate  headings  thereto.  It  is  important  that 
the  view  of  the  Court,  on  these  occasions,  should  be  generally 
known. 

The  Masteb  of  the  Bolls  has  expressed  himself  to  the  following 
effect : 

There  are  few  points  of  practice  so  neglected  and  respecting 
which  so  little  is  to  be  found  in  the  books,  as  that  relating  to  the 
heading  of  accounts  in  the  Accountant-General's  books.  It  is, 
however,  a  matter  of  great  importance,  and  one  which,  when 
properly  attended  to,  saves  a  considerable  expense  to  the  suitors, 
and  diminishes  the  labour  of  the  Court  in  investigating  the  title 
upon  any  subsequent  applications  to  deal  with  the  fund. 

When  a  fund  is  carried  over  to  a  particular  separate  account,  it 
is  released  from  the  general  questions  in  the  cause,  and  becomes 
marked  as  being  subject  only  to  the  questions  arising  upon  the 
particular  matter  referred  to  in  the  heading  of  the  account.  The 
consequence  is,  that  in  all  subsequent  dealings  with  it,  it  becomes 
unnecessary  to  serve  any  of  the  parties  to  the  cause  except  those 
interested  in  the  particular  fund ;  and  the  Court,  from  the  heading 
[  •^lo  ]  of  the  account,  sees  *at  once  the  extent  to  which  it  has  been 
severed  from  the  other  questions  in  the  cause  on  the  former 
hearing. 

I  have  often  had  occasion  to  call  attention  to  this  subject,  and 
wish  it  were  more  attended  to. 

(1)  In  re  Eyimi  (1890)  45  Ch.  D.  Edgar  v.  Plomley  [1900]  A.  C.  431, 
458,  59  L.  J.  Ch,  733,  63  L.  T.  336;      69  L.  J.  P.  C.  95.  82  L.  T.  573. 
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STURGE  V.  STURGE. 

(12  Boav.  229—245;  S.  C.  19  L.  J.  Ch.  17  ;  14  Jur.  159.) 

A  oonveyanoe  by  the  plaintiff,  an  eldest  son,  to  the  defendants  his 
brothers,  of  bis  interest  in  an  estate,  for  an  inadequate  consideration,  set 
aside,  on  the  ground  of  the  plaintiff's  ignorance  of  his  rights,  and  of  the 
absence  of  a  full  and  free  disclosure  of  all  the  material  facts  known  by  the 
defendants,  and  of  the  plaintiff  being  under  pecuniary  pressure  and  without 
proper  legal  advice. 

An  estate  was  devised  to  R  S.  in  tail.  By  her  marriage  settlement  she 
retained  a  power  of  appointing  the  fee,  and  by  her  will  she  appointed  it 
to  her  children,  excluding  the  eldest,  otherwise  provided  for.  No  fine  or 
recovery  was  levied  after  her  death.  After  her  death,  the  eldest  and  the 
four  younger  sons  agreed  to  divide  the  estate,  and  the  eldest  agreed  to  sell 
his  share  to  the  latter,  and  he  accordingly  conveyed  all  his  interest.  The 
conveyance  was  set  aside  on  the  grounds  above  mentioned. 

This  case  was  argned  by 

Mr.  Turner  and  Mr.  Cairns,  for  the  plaintiff. 

Mr.  Bethell  and  Mr.  Follett,  for  Daniel  Sturge  and  Tobias 
Walker  Starge,  and  the  execators  of  Samuel  Sturge. 

Mr.  De  Gex,  for  Earl  De  Grey,  a  purchaser. 

Mr.  lioupell  and  Mr.  Smythe,  for  Thomas  Buckland. 

Mr.  Amyot,  for  Joseph  Mill. 

Mr.  lAoyd  and  Mr.  Stinton,  for  another  purchaser. 

Mr.  Turner,  in  reply. 

[Stockley  v.  Stockley  (i),  Dunnage  v.  White  (2),  Dent  v.  Bennett  (s), 
Gordon  v.  Gordon  (4),  and  other  cases,  were  cited.] 

The  Master  of  thb  Bolls  reserved  judgment. 

Thk  Mastbb  of  the  Bolls: 

This  bill  is  filed  by  William  Sturge,  for  the  purpose  of  setting 
aside  a  deed  dated  the  16th  day  of  October,  1841,  which,  he  says, 
be  was  induced  to  execute  by  misrepresentation  and  fraud,  without 
conBideration,  and  whilst  he  was  ignorant  of  his  right  to  the 
property  which  the  deed  purported  to  convey. 

On  the  10th  of  July,  1769,  the  property  in  question,  called  the 
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(1)  12  B.  B.  184  (1  V.  &  B.  23). 

(2)  16  B.  B.  33  (1  Swanet.  137). 

(3)  4«  B.  B,    94   (7  Sim.   539 ;   4 


My.  &  Cr.  269). 

(4)  19  B.  B.  230  (3  SwanBt.  400). 
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Sturgb      Ghilworth  estate,  was  devised  by   the  will  of  William  Mill  (the 

Sturgb.  plaintiff's  grandfather),  to  his  daughter  Elizabeth  Mill,  and  ante 
her  issue  lawfully  to  be  begotten,  and  to  the  heirs  of  such  issue  for 
ever;  but  in  case  his  said  daughter  should  die  without  issue 
lawfully  begotten,  he  further  devised  as  in  his  will  stated. 

The  testator  died  soon  after  the  date  of  his  will,  leaving  his 
daughter  Elizabeth  surviving  him. 

That  this  will  gave  an  estate  tail  to  Elizabeth  Mill  was  not 
disputed  in  the  argument  of  this  case. 

[  231  ]  In  September,  1785,  Elizabeth  Mill  being  about  to  marry  Toby 

Walker  Sturge,  the  plaintiff's  father,  an  indenture  of  settlement, 
dated  the  14th  day  of  September,  1786,  was  executed  by  and 
between  Elizabeth  Mill  of  the  first  part,  Toby  Walker  Sturge  of 
the  second  part,  and  John  Player  and  James  Hooper  of  the  third 
part,  and  thereby  it  was  purported,  that  Elizabeth  Mill  conveyed 
the  estate  in  question  (which  is  in  the  settlement  described  as  the 
estate  devised  by  William  Mill  to  her  and  her  issue,  and  the  heirs 
of  such  issue  for  ever)  to  hold  to  the  trustees  on  the  trusts  therein 
mentioned,  which,  after  the  solemnization  of  the  marriage,  were, 
for  the  husband  for  life,  with  remainder  to  the  wife  for  life,  with 
remainder  to  such  uses  as  she  should  by  deed  or  will  appoint.  No 
fine  or  recovery  was  levied  or  suffered,  but  the  marriage  took  effect, 
and  there  was  issue  surviving  at  the  date  of  the  will  of  Elizabeth 
Sturge,  five  sons  and  one  daughter;  the  sons  were :  1.  William,  the 
plaintiff ;  2.  the  defendant  Daniel ;  8.  the  defendant  Tobias  Walker 
Sturge ;  4.  Samuel  Sturge,  who  was  living  in  October,  1841,  but  is 
since  deceased ;  and  6.  John  Mill  Sturge,  who  died  in  December, 
1824,  in  the  lifetime  of  his  mother  :  and  the  daughter  was  Hester 
Sturge  (afterwards  Sargeant),  who  died  in  September,  1886,  in  the 
lifetime  of  her  father. 

Elizabeth  Sturge,  by  her  will,  dated  the  12th  of  February,  1821, 
after  reciting  the  settlement  of  the  14th  of  September,  1786,  gave 
and  devised  unto  such  of  her  four  younger  sons,  Samuel,  Daniel, 
Tobias  Walker,  and  John  Mill,  as  should  be  living  at  the  time  of 
her  death  (other  than  and  except  such  of  her  said  sons  as,  by  the 
death  of  the  plaintiff  and  all  his  issue,  if  he  should  have  any, 
might  become  the  eldest  son  and  heir  for  the  time  being  of  herself 
and  her  husband),  their   heirs,   executors,   administrators,    and 

[  ^232  ]  assigns,  from  and  immediately  *af ter  the  death  of  her  husband, 
the  several  lands  comprised  in  the  settlement,  together  with  certain 
leaseholds,  to  hold  the  same  to  her  said  sons  as  tenants  in  common. 
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and  to  the  heirs,  executors,  administrators,  and  assigns,  subject  to       Stukoe 
the  life  estate  of  her  husband,  and  charged  \vith  one  full  fifth  part      stubok. 
of  the  value  thereof,  to  be  invested  for  the  benefit  of  her  daughter 
Hester  and  her  children.    And  she  declared,  that  the  plaintiff  was 
excluded  from  any  benefit  of   her  said  devise,  because  he  was 
otherwise  well  provided  for. 

The  testatrix  died  on  the  25th  of  August,  1825,  without  having 
altered  her  will,  leaving  Toby  Walker  Sturge,  her  husband, 
surviving. 

It  is  said,  that  in  the  year  1827,  Toby  Walker  Sturge  being 
entitled  in  tail  to  an  estate  called  Sodbury,  levied  a  fine  and 
executed  a  settlement,  whereby  that  estate  was  limited  to  himself 
for  life,  remainder  to  the  plaintiff,  his  eldest  son,  in  fee.  And  that 
in  the  years  1829  and  1880,  the  plaintiff  borrowed  different  sums 
of  money,  to  the  amount  in  the  whole  of  8,500L,  on  the  security 
of  his  interest  in  that  estate. 

It  is  further  said,  that  in  1888,  the  plaintiff  William  having  failed 
in  his  business,  became  so  reduced  in  his  circumstances,  that  he 
returned  to  his  father's  house,  and  lived  there  in  dependence  on 
and  supported  by  him. 

On  the  25th  day  of  March,  1841,  the  father  died,  having  first 
made  a  will,  whereby  he  gave  all  his  real  and  personal  estate  to 
his  sons  Samuel,  Daniel,  and  Tobias  Walker,  except  that  he  gave 
to  the  plaintiff  a  legacy  of  50Z.  only,  stating  as  a  reason  that 
William  was  otherwise  well  provided  for,  and  he  appointed 
*  Samuel,  Daniel,  and  Tobias  Walker  executors  of  his  will.  [  *233  ] 

The  father  was  eighty-five  years  of  age  when  he  died ;  and  the 
bill  alleges  that  the  plaintiff,  by  reason  of  his  having  mortgaged 
his  interest  in  the  Sodbury  estate  to  the  amount  of  its  value,  had 
not,  at  the  time  of  his  father's  death,  and  had  not  for  some  time 
before  had,  any  means  of  support,  except  such  as  were  and  had 
been  allowed  him  by  his  father:  that  he  had  never  interfered 
in  the  management  of  his  father's  affairs  and  property ;  and  it 
is,  I  think,  proved,  that  at  the  time  of  and  after  his  father's 
death,  the  plaintiff  was  in  needy  circumstances.  It  appears  that 
he  applied  to  his  brothers  for  pecuniary  assistance  to  enable 
him  to  stock  the  farm  at  Sodbury. 

The  plaintiff  was  discontented  with  the  disposition  made  of 
the  property  of  his  father  and  mother,  and  after  considerable 
negotiation,  of  which  it  is  to  be  regretted  that  the  full  particulars 
do   not   appear,  and    some  correspondence,  which   I  shall  have 
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Stubqe  occasion  to  notice,  it  seems  to  have  been  agreed,  that  the  Chilworth 
STUROK.  estate  should  be  equally  divided  between  the  four  brothers, 
and  that  the  plaintiff,  who  was  in  want  of  money,  should  sell 
his  share  to  the  other  three.  On  the  16th  of  October,  1841,  the 
parties  met  at  the  office  of  Mr.  Roberts  to  execute  the  deeds  which 
he  had  prepared,  and  accordingly  an  indenture  dated  the  15th  of 
October,  1841,  and  made  between  the  plaintiff  of  the  first  part, 
Samuel  Sturge  and  the  defendants  Daniel  Sturge  and  Tobias 
Walker  Sturge  of  the  second  part,  and  John  Boberts  of  the  third 
part,  was  executed  by  those  parties.  The  deed  recited  the  will  of 
William  Mill,  and  the  marriage  of  Elizabeth  Mill  to  Toby  Walker 
[  •284  ]  Sturge,  and,  after  stating  the  parties  of  the  first  and  ^second  parts 
to  be  the  surviving  children  of  the  marriage,  and  that  they  had 
agreed,  that  the  estate  should  be  equally  divided  between  them, 
and  that  the  share  of  the  plaintiff  should  be  purchased  by  his 
brothers  for  9502.,  it  was  witnessed,  that,  in  pursuance  of  the 
agreement,  and  in  order  to  defeat  all  estates  tail  by  virtue  of  the 
recited  will,  and  to  limit  the  inheritance  in  fee-simple  to  the  uses 
therein  mentioned,  and  in  consideration  of  the  sum  of  9502.,  paid 
as  therein  mentioned,  the  plaintiff,  in  pursuance  of  the  statute 
therein  mentioned,  conveyed  the  estate  to  Boberts  in  fee,  for  the 
uses  in  equal  thirds  of  Samuel  Sturge  and  the  defendants  Daniel 
and  Tobias  Walker,  as  tenants  in  common. 

This  is  the  deed  which  the  plaintiff  seeks  to  set  aside.  He  says 
that  he  executed  it  under  a  misapprehension  of  his  right,  and  in 
the  belief,  that  he  was  conveying  only  one-fourth  part  of  the  estate, 
and  that  he  was  not  aware,  that  in  consequence  of  no  fine  or 
recovery  having  been  levied  or  suffered,  he  was  entitled  to  the 
whole  estate.  He  further  alleges,  that  he  executed  the  deed  without 
having  had  proper  legal  advice;  that  the  real  facts  of  the  case 
were  not  disclosed  to  him,  and  that  he  was  at  the  time  under  the 
pressure  of  pecuniary  difficulties. 

It  is  to  be  observed,  that  the  only  title  recited  in  the  deed  is  the 
title  derived  under  the  will  of  W.  Mill,  and  that  the  only  considera- 
tion given  to  the  plaintiff  was  the  alleged  value  of  one-fourth  of  the 
estate. 

The  defendants,  not  now  denying  that  the  plaintiff  was  entitled 

to  the  whole  estate  under  the  will  of  his  grandfather  W.  Mill,  insist, 

that  he  was  perfectly  aware  of  the  nature  of  his  right  and  claim, 

[  •235  ]      executed  the  deed,  with  a  full  knowledge  of  its  contents  and  *effect» 

and  that  it  was  a  compromise  of   family  differencee,  made  after 
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dae  consideration,  and  with  a  full  understanding  of  the  case ;  and,  Stubgb 
in  particular,  they  say,  that  on  the  2nd  of  April,  1841,  and  almost  stubgb. 
immediately  after  the  testator's  death,  the  plaintiff  required  to  see 
and  was  shown  a  copy,  viz.  the  probate  copy,  of  the  will  of  W.  Mill, 
and  then  insisted  on  his  right  to  the  whole  estate  under  that  will ; 
and  that  on  the  15th  of  October,  1841,  the  deed  containing  an 
accurate  recital  of  the  will  of  W.  Mill  was  read  over  to  him,  and 
that  he  perfectly  understood  it.  These  allegations,  if  established, 
would  be  very  material,  and  it  is  necessary  to  examine  carefully  the 
evidence  in  support  of  them  which  I  have  done. 

As  to  the  meeting  of  the  2nd  of  April,  1841,  the  only  disinterested 
person  who  was  present  was  the  witness  Levitt,  who  has  been 
examined  on  both  sides,  but  whose  recollection  is  unfortunately  so 
imperfect,  that  the  important  facts  cannot  be  ascertained  from  his 
evidence.  The  documents  which  were  material  with  reference  to 
all  the  claims  then  subsisting  were  1st.  The  will  of  W.  Mill ; 
2nd.  The  settlement  made  on  the  marriage  of  Toby  Walker  Sturge 
and  Elizabeth  Mill;  8rd.  The  will  of  Elizabeth  Sturge;  and, 
4th.  The  will  of  Toby  Walker  Sturge,  and  if  any  claim  was  made 
under  the  will  of  W.  Mill,  it  was  of  the  utmost  importance  to 
ascertain,  whether,  in  contemplation  of  the  marriage  of  Elizabeth 
Mill,  or  on  any  other  occasion,  a  fine  had  been  levied,  or  a  recovery 
Buffered  of  the  devised  estate.  As  to  that,  it  does  not  appear  that 
any  enquiry  had  at  that  time  been  or  was  then  made,  and  as  to  the 
documents,  after  repeatedly  considering  the  evidence  of  Mr.  Levitt, 
I  find  it  impossible  to  collect  from  it,  what  were  the  documents 
produced  or  referred  to,  and,  in  particular,  whether  the  *probate  [  ♦236  ] 
copy  of  the  will  of  Mill  was  produced,  as  is  alleged  by  the  defen- 
dants, and  if  so,  whether  any  question  was  raised  upon  its  con- 
Btruction  and  effect,  or  any  claim  made  under  it ;  and,  upon  the 
evidence,  I  am  of  opinion,  that  it  is  not  established,  that  in  April, 
1841,  the  plaintiff  knew  that  he  had  any  legal  claim  under  the  will 
of  his  grandfather  W.  Mill,  and  still  less,  that  he  then  claimed  the 
whole  estate  under  that  will. 

On  the  15th  of  October,  1841,  at  the  meeting  when  the  deed  was 
executed,  there  were  present  the  parties,  the  plaintiff,  his  brothers 
Daniel  and  Tobias  Walker,  and  Mr.  Boberts,  and  the  attesting 
witnesses  were  Augustus  Alexander  and  Mr.  Johnson.  Mr. 
Alexander  states,  that  before  the  deed  was  executed,  the  draft  was 
read  over  aloud  by  himself  slowly  and  deliberately,  and  that  whilst 
the  same  was  so  read,  the  deed  was  held  by  the  plaintiff  and  one  of 
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Stusgk      his  brothers,  who  attended  to  and  followed  the  reading  of  the  draft ; 

Stuegb.  ^^*  beyond  that,  he  has  no  recollection  of  any  explanation  having 
been  given  to  or  required  by  the  plaintiff  of  the  contents,  or  effect 
of  the  deed. 

I  am  of  opinion,  that  this  evidence  does  not,  of  itself,  establish 
the  fact,  that  the  plaintiff  did  fully  understand  the  effect  of  what  he 
was  doing.  It  does  not  show,  that  he  understood  or  had  the  means 
of  understanding  the  effect  of  the  will  which  was  recited  in  the 
deed,  that  he  alone  was  at  that  time  entitled  to  the  estate  tail  by 
the  will  devised  to  his  mother,  or  that  he  was  then  (without  any 
consideration  for  more  than  a  one-fourth  part  of  the  estate), 
conveying  or  about  to  convey  away  his  exclusive  right  to  the 
whole. 
[  237  ]  Mr.  Roberts  has  been  examined  as  a  witness  for  the  plaintiff  and 

for  the  defendants.  In  his  evidence  for  the  defendants  he  states, 
that  shortly  after  the  death  of  the  father,  and  as  it  seems  in  April, 
1841,  the  defendant  Daniel  consulted  him  with  respect  to  a  ques- 
tion, which,  he  says,  had  arisen  between  the  plaintiff  and  his 
brothers,  the  question  in  dispute  being,  that  the  plaintiff  claimed 
the  whole  of  the  estate  at  Ghilworth,  and  his  brothers  disputed  that 
claim,  alleging  that  the  estate  ought  to  be  equally  divided. 

It  appears  from  this  evidence  (whether  the  plaintiff  had  made 
this  claim  or  not),  the  defendant  Daniel  informed  Mr.  Boberts  that 
he  had ;  and  we  must  understand  from  this,  that  Daniel  knew,  at 
least,  that  such  a  claim  might  be  made,  and  he  asked  the  opinion 
of  Mr.  Boberts  upon  it.  Upon  which  occasion,  Mr.  Boberts  cited 
to  Daniel  Sturge  the  cases  of  Loddington  v.  Kyme  and  Doe  v.  CoUins. 
Mr.  Boberts,  though  he  had  not  at  that  time  any  copy  of  the 
will  of  W.  Mill,  yet  being  verbally  informed  of  its  contents,  and 
apparently  knowing  the  effect  of  the  settlement,  and  of  the  wills  of 
Mr.  and  Mrs.  Sturge,  expressed  himself  to  the  effect,  that  it  appeared, 
in  his  opinion,  doubtful,  what  (having  regard  to  the  intention  of 
the  testator),  would  be  the  legal  construction  put  upon  the  will, 
such  legal  construction  being,  in  his  opinion,  that  the  children  of 
the  daughter  of  Elizabeth  Sturge  should  divide  the  estate  between 
them.  This  being  the  opinion  he  expressed,  he  says,  that  Daniel 
Sturge  told  him  that  he  communicated  it  to  the  plaintiff. 

He  then  speaks  of  the  occasion  of  the  plaintiff's  first  calling  upon 

him,  with  reference  to  the  dispute  between  him  and  his  brothers, 

and  stating  his  claim  to  the  whole  of  the  estate,  on  the  ground  of 

[  •238  ]      the  whole  of  the  estate  *being  given  to  W.  Mill's  daughter  and  her 
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issae.  I  regret  that  Mr.  Roberts  has  not  stated  the  time  when  the  sturqe 
plaintiff  first  called  upon  him  with  reference  to  the  dispute ;  the  STUttGE. 
impression  on  my  mind  is  that  he  refers  to  October,  1841,  shortly 
before  the  execution  of  the  deed.  And  he  says,  that  he  saw  the 
plaintiff  and  the  defendants  at  different  times,  and  not  together ; 
and  that,  having  regard  to  the  intention  of  the  testator  (W.  Mill), 
or  to  the  intention  or  understanding  of  their  father  and  mother,  he 
advised  the  plaintiff  and  defendants,  that  it  would  be  better  to 
compromise  the  matter  by  settling  among  themselves,  by  reason 
that  litigation  was  attended  by  expense.  He  says,  that  he  fully 
discussed  the  question  in  dispute  with  the  plaintiff  alone,  and  then 
referred  to  and  quoted  the  cases  he  had  before  mentioned.  He  is 
not  aware  that  he  said  any  thing  about  conflicting  decisions ;  but  he 
told  the  plaintiff  what  he  conceived  to  be  the  intention  of  the 
testator.  He  from  the  first  understood,  that  the  defendants  wished 
the  estate  to  be  divided  equally  amongst  them  all,  which  arrange- 
ment or  proposal  was,  in  his  opinion,  and  having  regard  to  the 
situation  of  the  family,  a  fair  and  proper  proposal  or  arrangement 
for  the  plaintiff  to  accept,  as  it  appeared  the  best  which  the  parti- 
cular circumstances  of  the  case  admitted  of.  He  says,  that  he 
advised  the  plaintiff  to  consult  some  other  professional  person 
respecting  the  construction  of  the  will,  and  that  two  or  three  days 
afterwards  the  plaintiff  told  him  that  he  had  consulted  other 
lawyers,  and  had  made  up  his  mind  on  the  subject ;  and  he  then 
gave  directions  to  prepare  a  deed,  conveying  all  his  interest  in  the 
estate,  which  he  agreed  to  divide  with  his  brothers,  the  consideration 
of  such  deed  to  be  reserved. 

It  seems  from  this  evidence,  that  the  plaintiff  had  at  least  some 
opportunity  of  taking  other  advice  on  the  ^subject,  and  the  deed  [  *239  ] 
having  been  read  over,  as  Mr.  Roberts  states,  which  agrees  with 
what  is  stated  by  Mr.  Alexander,  Mr.  Roberts  takes  on  himself  to 
state,  that  the  plaintiff  fully  understood  it.  But  it  does  not  appear, 
that,  in  fact,  the  plaintiff  ever  did  consult  any  other  professional 
person  on  the  subject :  it  does  not  appear  even  that  he  had  any 
proper  means  of  taking  advice  on  the  construction  of  his  grand- 
father's will ;  and  it  is  clear  that  he  had  not  any  proper  means  of 
taking  advice  on  the  proposed  deed ;  for  Mr.  Roberts  states,  on 
cross-examination,  that  the  plaintiff  never,  to  his  knowledge  or 
belief,  obtained  from  him  or  applied  for  a  draft  or  copy  of  the  deed, 
and  that  he  never  promised  or  undertook  to  furnish  him  with  a 
draft  or  copy  of  it.    Whatever,  therefore,  might  be  the  advice  of 

6—2 
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stubob  Mr.  Roberts  as  to  consulting  another  professional  person,  it  was 
Stubok.  clear  that  Mr.  Roberts  thought  the  plain tiJQf  should  be  contented 
with  such  advice  as  could  be  taken  upon  his  own  knowledge  and 
statement  of  the  case,  without  reference  to  documents.  Now  in  a 
case  like  this,  I  think  it  was  the  duty  of  the  brothers,  and  of  Mr. 
Roberts,  who  was  their  legal  adviser,  to  see  that  the  plaintiff,  who 
was  or  (in  regard  to  the  doubts  of  Mr.  Roberts)  might  be  entitled 
to  the  whole  estate,  and  who  was  called  upon  to  alienate  the  whole 
for  the  alleged  value  of  a  fourth  part,  to  take  care  that  the  plaintiff 
did  clearly  understand  what  his  right  was,  and  what  he  was  doing. 
In  the  circumstances  in  which  they  were  placed,  I  think  it  was  the 
duty  of  the  plaintiff  *s  brothers  and  of  Mr.  Roberts,  to  see  and  be 
able  to  show,  that  the  plaintiff  did,  in  fact,  receive  and  act  upon 
independent  advice  as  to  his  rights,  and  that  he  parted  with  his 
rights  with  knowledge  and  on  deliberation.  On  considering  the 
evidence  of  Mr.  Roberts,  in  many  places  ambiguously  expressed,  I 
own  that  I  am  not  satisfied  from  it  that  the  plaintiff  understood,  or 
[  *24o  ]  ever  had  communicated  to  *him,  the  true  state  of  the  case.  He 
may  have  known  the  opinion  of  Roberts ;  and  I  collect  from  his 
evidence  and  his  conduct,  as  stated  by  himself,  that  in  his,  Roberts's, 
opinion  the  wills  of  Elizabeth  and  Toby  Walker  Sturge  were  not 
legally  operative ;  that  the  title  to  the  property  was  that  which  was 
given  by  the  will  of  William  Mill,  under  which  the  surviving 
children  of  Elizabeth  Sturge  were  entitled  in  equal  shares ;  that 
such,  at  least,  was  the  intention,  but  there  was  some  doubt  upon 
the  legal  construction.  I  make  no  remark  upon  this  opinion  ;  for, 
however  strange  and  inconsistent  with  the  documents  and  with  the 
acts  done  it  may  seem,  Mr.  Roberts  may  have  very  innocently  fallen 
into  an  error ;  and  his  mistake  might  not,  by  itself  and  in  the 
absence  of  other  circumstances,  have  made  the  deed  invalid.  He 
admits,  however,  that  the  legal  operation  of  the  will  was,  in  his 
opinion,  doubtful ;  and  I  do  not  find  that  this  doubt,  in  that 
respect,  which  was  communicated  to  the  defendants,  was  ever 
communicated  to  the  plaintiff.  He  says,  in  substance,  that  the 
plaintiff  claiming  the  whole,  but  his  brothers  wishing  an  equal 
division,  he,  Mr.  Roberts,  thought  it  a  fair  proposal  to  comply  with 
that  wish,  without  securing  to  the  plaintiff  any  compensation  for 
the  greater  right  to  which  (if  Mr.  Roberts's  doubts  were  well 
founded)  he  was  entitled. 

Having  considered  the  effect  of  the  evidence  of  Mr.  Roberts,  it  is 
proper  to  look  at  the  letters^  which,  before  the  date  of  the  deed. 
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were  written  by  the  defendant  Daniel  to  the  plaintiff  on  the  sabject      Sturor 
of  his  claims-  Stubgk. 

The  statement  now  made  by  the  defendants  is,  that  the  will  of 
W.  Mill  was  known  to  the  plaintiff  on  the  2nd  of  April,  1841,  and 
that  the  plaintiff  then  claimed  to  be  entitled  to  the  whole  estate. 

However  this  was,  the  plaintiff  was  dissatisfied  with  his  position  [  24i  ] 
after  his  father's  death  ;  and  his  brothers  intimated  an  intention  of 
doing  what  they  could  to  satisfy  him.  They  at  least  knew,  that  a 
question,  which  Mr.  Roberts  thought  doubtful,  arose  upon  the  will 
of  W.  Mill.  It  does  not  appear  that  Mr.  Boberts  had  any  doubt 
that  the  estate  did  not  pass  by  the  will  of  Mrs.  Sturge,  but  he  had 
some  doubt,  whether  all  the  surviving  children  were  not  entitled 
under  the  will  of  W.  Mill.  The  question,  according  to  the  view  of 
Mr.  Boberts,  as  I  collect  it  from  his  evidence  and  conduct,  was, 
whether,  in  the  absence  of  a  fine  or  recovery,  the  estate  belonged 
to  the  plaintiff  as  heir  in  tail,  or  passed  by  the  limitation  in  the 
will  to  all  the  children,  or  rather  the  surviving  children,  of  Elizabeth 
Sturge.  We  do  not  know  all  that  passed  between  Mr.  Roberts  and 
the  defendant  Daniel ;  but  on  the  14th  of  April,  1841,  the  defendant 
Daniel  Sturge  wrote  to  the  plaintiff  as  follows :  **  Since  I  returned 
home,  I  have  been  thinking  we  may  defer  coming  down  as  we 
talked,  as  it  was  chiefly  with  a  view  to  satisfy  thee  respecting  read- 
ing will,  &c. ;  all  other  business  we  can  do  when  thee  come  to  75, 
where  thee  and  I  can  consult  together  for  the  best ;  now  as  to  the 
will  and  settlement,  I  thought  there  could  be  no  objection  to  my 
reading  it,  and  therefore  went  over  to  Tobias,  and  carefully  perused 
the  documents ;  and  as  the  will  does  not  at  all  relate  to  thee  (being 
the  sole  excepting  cause  amply  provided  for,  the  eldest  son  for  the 
time  being),  there  is  no  occasion  for  me  to  bring  it  down  so  soon  as 
intended,  as  thee  may  rest  assured,  nothing  in  it  relating  to  thee 
would  be  kept  back.  The  other  documents  are  a  confirmation  of 
the  wUl,  having  full  power  to  dispose  of  the  estates  ;  but  as  Tobias 
can  leave  better  than  I  can  now,  he  will  most  likely  come  down 
early  and  endeavour  to  satisfy  thee." 

Considering  what  is  represented  to  have  been  the  state  of  the  [  242  ] 
case,  this  letter  appears  to  me  very  extraordinary.  It  is  said,  that 
the  plaintiff  claimed  the  estate  under  the  will  of  William  Mill,  which 
was  well  known  to  him  ;  the  letter  refers  to  a  will,  which  is  said  not 
to  relate  to  the  plaintiff  at  all,  ''  being  the  sole  excepting  cause 
amply  provided  for,  the  eldest  son  for  the  time  being."  This  odd 
expression,  imperfect  and  inaccurate  as  it  is,  refers,  I  think,  to  the 
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sturob  will  of  Mrs.  Sturge,  made  in  pursuance  of  the  settlement  giving  full 
Stooge,  power  to  dispose  of  the  estates ;  but  no  information  is  given  respect- 
ing the  will  of  William  Mill,  upon  the  construction  of  which  Mr. 
Roberts  was  consulted ;  nor  can  it  be  collected  from  the  letter,  that 
the  plaintiff  knew  of  the  will  of  William  Mill,  or  at  that  time  made 
any  claim  under  it,  or  was.aware  that  any  question  in  which  he  was 
interested  arose  upon  its  construction.  What  followed  immediately 
upon  this  letter  does  not  appear ;  but  a  search  which  was  made  for 
a  fine  levied  of  the  Ghilworth  estates  was  unsuccessful,  a  fact  which 
does  not  seem  to  have  been  ever  communicated  to  the  plaintiff. 
Whatever  the  plaintiff's  claim  was,  he  was  not  satisfied  by  such 
information  as  he  received ;  and  a  claim  to  stand  under  the  will  of 
his  mother  in  the  place  of  his  sister  Mrs.  Sargeant,  who  died  in  his 
father's  lifetime,  was  suggested.  This  claim  is  imputed  to  the 
plaintiff,  but  without  evidence,  by  the  defendant  Daniel ;  and  in  a 
letter  to  the  plaintiff,  dated  the  11th  of  June,  1841,  Daniel  expresses 
himself  as  follows :  "  I  have  been  thinking  the  time  is  approaching, 
when  we  might  confer  together  respecting  this  supposed  claim  to 
the  exclusion  of  the  Sargeantson  Ghilworth.  I  told  them  the  other 
day  thee  did  give  me  to  understand,  that  their  share  would  be 
thine ;  at  all  events,  we  should  have  to  pay  them  or  thee  one 
fourth ;  and  if  we  can  agree  amongst  ourselves  as  to  the  value  of 

[  *243  ]  one-fourth,  *and  have  J.  Roberts's  decided  opinion  in  thy  favour,  we 
could  perhaps  have  deeds  or  papers  prepared  by  him,  and  each  of 
us  take  one  share,  and  finally  settle  it  by  the  time  of  the  stocks 
opening,  so  as  to  pay  thee  by  the  time  thee  wanted  it." 

The  last  expression  refers  to  the  plaintiff's  want  of  money,  and 
his  wish  to  obtain  from  his  brother  pecuniary  assistance  to  stock 
his  farm.  Again,  on  the  27th  of  August,  Daniel  writes  to  the 
plaintiff  as  follows :  ''  I  received  thine  this  morning,  and  am  not 
aware  of  the  repeated  applications ;  thee  will  recollect  I  wrote  thee  in 
confidence  some  two  months  ago,  on  the  subject  pretty  much,  and 
I  continue  in  the  same  mind  ;  but  if  thee  think  of  going  into  a  dis- 
putation of  the  will  and  disputing  Ghilworth,  then  I  have  done, 
and  no  doubt  we  shall  see  it  our  duty  to  oppose  thy  plans,  for  I 
really  begin  to  suspect  thee  are  thinking  of  gaining  more  than  thy 
fair  share.  It's  useless  for  me  to  be  applied  to  for  help,  as  I  have 
disposed  of  all  my  available  funds,  and  if  thee  must  have  money  to 
pay  J.  Bell  "  (who  was  a  creditor  of  the  plaintiff),  **  then  I  think 
we  might  agree  to  settle  the  business,  if  thee  intend  to  come  in 
instead  of  the  Sargeant's;  but  I  really  know  of  no  paper  of  any  use 
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to  thee,  and  thee  have  heard  J.  Boberts's  opinion  upon  it,  and  the      8tub(}b 

only  chance  I  see  is,  for  thee  to  join  and  get  J.  Boberts  to  divide      sturoe. 

the  estate  by  the  usual  deeds,  and  then  we  will  pay  thee  a  full 

share ;  but  thee  cannot  expect  me  to  prop  this  forward,  seeing  it 

apsets  the  Sargeant's  claim;   but  I  see  thee  are  willing  to  get 

money  and  keep  this  overhead.    I  must  speak  my  mind  freely ;  I 

do  say  that  we  should  expend  all  our  shares,  rather  than  allow 

mother's  will,  as  regards  us,  to  be  set  aside.    But  this  between  me 

and  thee  only  now,  and  I  do  say,  that  I  shall  consider  it  my  place 

to  make  a  stand.    Nevertheless,  I  will  forward  thy  views,  if  on  a 

reasonable  *term.     I  am  sure  that  paper  is  of  no  use  to  either  of      [  *244  ] 

us,  and  I  could  not  find  from  J.  Boberts  that  it  would  avail  thee. 

If  the  point  is  disputed,  some  years  will  elapse  in  the  settlement  I 

am  sure,  and  I  am  anxious  for  thee  to  do  the  best  with  the  land ;  but 

I  shall  not  say  any  thing  to  Samuel  or  Tobias  on  this  subject  at 

present."      This   letter  has  a  postscript,  in  which  Daniel   says, 

''  Thee  will  see  I  feel  bound  to  write  thee  as  above  as  one  of  the 

executors." 

These  letters  do  not  appear  to  me  to  contain  any  expressions, 
from  which  it  can  reasonably  be  inferred,  that  the  real  nature  of 
the  case,  and  the  opinion  of  Mr.  Boberts  thereon,  had  been  fairly 
disclosed  to  the  plaintiff  in  the  letter  of  the  27th  of  August.  The 
defendant  Daniel  expresses  himself  as  if  he  had  then,  for  the  first 
time,  not  discovered,  but  begun  to  suspect,  that  the  plaintiff  was 
making  claim  to  more  than  his  fair  share  of  the  estate;  and 
instead  of  giving  the  plaintiff  the  information  which  ought  to  have 
been  given,  expressions  are  used,  which  (whether  intentionally  or 
not)  were,  in  fact,  calculated  to  mislead  him,  to  make  him  believe 
his  only  chance  of  getting  any  thing  was  to  claim  only  a  share  as 
friend  of  the  Sargeants ;  that  the  only  persons  interested  to  oppose 
the  only  plausible  claim  that  he  had  were  the  Sargeants ;  and  that 
it  was  the  same  thing  to  his  brothers,  whether  he  succeeded  or  not : 
that  they  were,  in  fact,  disinterested,  which  they  clearly  were  not. 

Under  all  these  circumstances,  I  am  of  opinion,  that  the  deed  of 
October,  1841,  cannot  stand  as  against  the  plaintiff.  I  think  that  the 
plaintiff  did  not  know  his  right  to  the  whole  of  this  estate,  and 
although  a  mistake  in  that  respect  might  not  alone  have  made 
the  deed  invalid,  yet,  in  the  absence  of  a  full  and  free  disclosure 
*to  the  plaintiff  of  all  the  material  facts  and  circumstances  which  [  *245  ] 
were  known  to  his  brothers,  and  with  so  much  reason  to  think 
that  the  plaintiff  was  actually  misled,  I  am  of  opinion,  that  a  deed 
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obtained  from  him  without  adequate  consideration,  when  he  was 
under  pressure  for  want  of  money,  ignorant  of  his  rights,  and 
either  without  legal  advice,  or  with  advice  meant  to  promote  the 
wishes  and  the  interest  of  those  with  whom  he  was  dealing,  cannot 
be  sanctioned  by  the  Court ;  and  I  think,  that,  in  strictness,  and  so 
far  as  it  can  with  justice  to  others,  the  deed  might  be  set  aside, 
and  the  plaintiff  be  held  entitled  to  have  the  estates  reconveyed  to 
him,  he  accounting  for  the  9501.  which  he  received  with  interest. 
But  it  appears,  that  the  estate  or  some  considerable  part  of  it  has 
been  sold,  and  the  plaintiff  by  his  bill  prays,  that  he  may  be  at 
liberty  to  elect  to  take  the  purchase-monies  in  lieu  of  the  parts  of 
the  estate  which  have  been  sold  ;  and  at  the  hearing,  I  understood, 
that  he  was  willing  to  take  the  purchase-money  and  confirm  the 
purchases ;  and  if  that  be  the  case,  the  decree  will  be  to  take  an 
account  of  the  purchase-monies  received,  and  for  payment  of  the 
balance,  after  deducting  the  960Z. 

I  am  of  opinion  that  the  costs  of  the  suit  must  be  paid  by  the 
defendants  Daniel  and  Tobias  Walker  Sturge ;  and,  if  it  cannot  be 
otherwise  arranged,  the  plaintiff  must  pay  the  costs  of  the  other 
defendants,  and  having  them  over  against  the  defendants  first 
named. 


NoTB. — An  appeal  to  the  Lord  Chancellor  is  now  pending, 
report  of  this  appeal  can  be  found.] 


[No 


1849. 
Nov.  6, 6. 

Holls  Court. 

Lord 
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M.R. 

[262] 


BEOWN  V.  OAKSHOTT(I). 

(12  Beav.  252—263.) 

Case  and  opinion  submitted  and  taken  by  trustees  in  contemplation  of 
litigation,  held  privileged  as  against  the  oestuis  que  trust. 

This  was  a  motion,  made  on  behalf  of  parties  beneficially 
interested,  for  a  receiver  and  manager  of  a  brewery,  carried  on  by 
executors  and  trustees,  and  also  for  the  usual  order  for  production 
of  documents. 

As  to  the  production,  the  defendants  admitted  they  were  trustees 
and  executors,  and  said,  that  they  had  stated  a  case  for  the  opinion 
of  counsel.  With  respect  to  this,  the  answer  contained  the  follow- 
ing passage:  ''And  these  defendants  say,  that  the  statement 
mentioned  in  the  schedule  as  submitted  to  counsel  in  the  month  of 


(1)  Tcdbot  V.  Afarahfidd  (1865)  2  Dr. 
&  Sm.  549;    In  re  Mason  (18S3)   22 


Oh.  D.  609,  62  L.  J.  Ch.  478,  48  L.  T. 
631. 
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November,  1848,  was  so  submitted  and  his  opinion  thereon  taken       brown 
in  contemplation  of  the  present  litigation;"   and   they  submit,    oakbhott. 
"that  the  said  case  and  opinion  are  privileged  and  ought  not  to  be 
produced." 

Mr.  Rogers,  in  support  of  the  motion : 
If  the  defendants  had  stated,  that  they  had  taken  this  opinion 
for  their  own  personal  guidance,  and  that  it  had  been  paid  for  out 
of  their  own  funds,  the  case  and  opinion  might  perhaps  have  been 
considered  privileged;  but  being  taken  by  parties  holding  a 
fiduciary  character,  at  the  expense  of  the  estate,  their  cestuis  que 
trnst,  to  whom  they  belong,  ought  to  be  allowed  to  inspect  them. 
There  can  be  no  valid  reason  for  concealing  them  from  the  parties 
interested. 

Afr.  Turner  appeared  on  the  motion  for  the  trustees  and 
executors,  and 


Mr.  Foster,  Mr.   Godfrey,  Mr.  Briggs,  and  Mr.  SHnton  for 
otiier  defendants. 

The   Master    of   the   Bolls,  without  hearing  the  defendants, 
said: 

I  do  not  know  what  motive  the  defendants  may  have  for  not 
permitting  an  inspection;  but  if  they  refuse  to  produce  them,  I 
think  they  have  a  right  to  do  so. 


[263] 


R0BEET80IT  v.  8KELT0N(1). 

(12  Bear.  260—268;  S.  C.  19  L.  J.  Ch.  140;  13  Beav.  91.) 

A  purchaser  from  the  Court  is  in  equity  the  owner  from  the  order  con- 
finning  the  report,  and  any  deterioration  of  the  property  arising  from  accident 
or  by  fire,  without  the  default  of  the  vendor,  falls  upon  the  purchaser. 

If,  hetween  the  contract  and  conveyance,  a  loss  arisen  by  accident,  which 
brings  with  it  legal  obligation,  which  must  be  immediately  satisfied,  the 
expense  incurred  by  the  vendors  is  payable  by  the  purchaser. 

After  the  confirmation  of  the  report,  a  part  of  the  premises  fell  down  and 
damaged  the  neighbouring  property,  the  owner  of  which  threatened  to  bring 
an  action,  and  the  remainder  was  ruinous  and  dangerous  to  the  public. 
The  vendor  having  reinstated  and  repaired  the  premises,  the  Court  held, 
that  the  purchaser  was  bound  to  indemnify  him,  and  on  petition,  ordered 
a  reference  to  ascertain  the  expenses  properly  incurred. 

In  July,  1846,  two  houses  were  sold  by  auction,  in  a  creditors' 
suit,  and  were  purchased  by  Higinbotham.     By  the  conditions  of 

(1)  nayner  v.  Preston  (1881)  18  Ch.  D.  1,  50  L.  J.  Ch.  472,  44  L.  T.  787. 


1849. 

Afay  7,  28,  24. 

Mv.  «. 

Jlollt  Court. 

Lord 

Lanqdale, 

M.R. 

[2«0] 
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RoBBRTsoN  sale,  he  was  to  get  the  report  confirmed  before  the  8th  of  Augast, 
Skbltok.  1846,  and  pay  his  purchase  money  into  Court  before  the  12th  of 
November,  1846,  and  be  let  into  possession  as  from  the  29ih  of 
September,  1846. 

In  consequence  of  the  purchaser's  default,  the  plaintiff,  on  the 
20th  of  April,  1847,  obtained  an  order  to  confirm  absolutely  the 
Master's  report  of  the  best  purchaser. 

In  June,  1847,  on  an  application  by  the  plaintiff  to  have  the 
purchase  money  paid  into  Court,  a  reference  was  made  to  the 
Master,  to  enquire  whether  a  good  title  could  be  made. 

In  July  following,  the  vendor  being  in  possession,  a  part  of  the 
property  fell  down  and  damaged  the  adjoining  property,  the  owner 
of  which  threatened  to  bring  an  action.  The  other  parts  of  the 
premises  were  ruinous  and  dangerous  to  the  public. 

The  plaintiff  petitioned  for  a  reference  to  the  Master  to  ascertain 
[  «26i  ]  what  was  proper  to  be  done ;  but  Higinbotham,  ^though  served 
with  the  petition,  declined  being  a  party  to  the  reference,  and 
obtained  his  costs  of  the  proceeding. 

The  Master  reported  that  the  damage  done  to  the  neighbouring 
premises  should  be  repaired,  and  that  part  of  the  premises  should 
be  shored  up,  and  certain  repairs  done  to  the  premises,  in  order  to 
render  them  habitable  and  retain  the  tenants.  The  report  being 
confirmed,  the  proposed  repairs  &c.  were  done  at  an  expense  of 
62{.,  and  the  costs  of  the  proceeding  amounted  to  1181. 

The  Master  having,  in  March,  1849,  reported,  that  a  good  title 
could  be  made,  a  petition  was  now  presented  by  the  plaintiff, 
praying  that  the  purchaser  might  pay  his  purchase  money,  with 
interest  from  the  12th  of  November,  1846,  and  the  amount  paid  for 
repairs  and  costs,  and  that  the  receiver  might  pay  him  the  rents 
from  the  29  th  of  September,  1846,  and  let  him  into  possession. 

The  only  point  now  argued  was,  as  to  the  liability  of  the 
purchaser  to  pay  the  sums  expended  in  repairs  and  costs. 

Mr.  Martindale,  in  support  of  the  petition : 

In  equity,  an  estate  agreed  to  be  purchased  is  considered  the 

estate  of  the  purchaser  from  the  time  of  the  contract,  and  the 

purchase  money  from  that  time  is  held  to  belong  to  the  vendor  (i). 

''  The  consequence  is,  that  if,  after  the  contract,  the  estate  be 

[  *2rt2  ]      improved  in  the  interval ;   or  if  the  value  be  ^lessened,  by  the 

failure  of  tenants  or  otherwise,  and  no  fault  on  either  side,  the 

(1)  Har/urd  v.  Furrier,  16  R.  E.  260  (1  Madd.  538). 
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vendee  has  the  benefit  or  sustains  the  loss.    If  there  be  a  loss  by    Robbrtson 
fire,  after  the  contract  and  before  the  completion  of  it,  and  neither     skbltok. 
parly  is  in  fault,  the  loss  falls  upon  the  vendee,  as  was  held  in 
Paine  Y.Mellerii).    ♦     *     ♦ 

Here,  the  report  was  confirmed  before  the  accident,  and  from  the 
time  of  the  confirmation,  at  least,  the  contract  was  complete: 
Ex  parte  Minor  (2).     *     *     * 

Where  a  vendor  is  bound  to  keep  up  an  embankment,  or  to  keep  [  2B8  j 
in  repair,  or  to  perform  other  covenants  in  respect  of  the  property,  he 
must,  for  his  own  protection,  perform  those  duties,  in  the  interval 
Utween  the  contract  and  conveyance,  if  the  vendee  will  not  do  so. 
The  vendor  remaining  legally  liable,  is  not  to  expose  himself  to 
actions  at  the  suit  of  third  parties,  or  indictments,  by  neglecting  to 
perform  his  obligations  to  third  parties  and  his  duty  to  the  public. 

Performing  those  duties,  the  vendee  must  indemnify  him  against 
ail  the  damages  and  expenses  sustained  by  him,  including  the  costs 
occasioned  by  the  purchaser's  not  concurring  in  the  necessary 
arrangements.     ♦     ♦     ♦ 

Mr.  Steere^  contra,  for  the  purchaser : 

This  is  a  case  of  pure  waste  on  the  part  of  the  vendor,  and  differs 

from  the  cases  of  fire  and  accidental  damage. 

«  «  «  «  « 

Mr.  Martindale,  in  reply,  did  not  ask  the  costs  of  the  reference       [  ^^^  ] 
as  to  title. 

Thb  Mastbb  of  the  Bolls  :  [  266  ] 

I  will  look  at  the  authorities,  to  see  the  principle  to  be  deduced 
from  them. 

Ths  Master  of  the  Bolls  :  ^ov,  6. 

On  the  20th  of  April,  1847,  an  order  was  made  to  confirm 
absolately  the  Master's  report,  finding  Mr.  Higinbotham  to  be  the 
purchaser  of  the  property,  to  which  a  good  title  was  afterwards 
made. 

By  the  established  rule  of  the  Court,  the  purchaser  is  to  be 
considered,  in  equity,  as  the  owner  of  the  estate,  from  the  date  of 
the  order  confirming  the  report;  and  any  deterioration  of  the 
property  arising  from  accident,  as  by  fire,  without  the  fault  of  the 
vendor,  falls  upon  the  purchaser. 

(1)  5  B.  E.  327  (6  Yes.  3^9,.  (2)  8  B.  B.  247  (11  Vee.  659). 
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Robertson  In  the  month  of  July  following  the  date  of  the  order,  a  part  of 
skblton.  ^^^  property  fell  down,  and  if  that  had  been  all,  the  loss  would,  in 
this  ease,  have  fallen  upon  the  purchaser. 

But  the  falling  of  a  wall  did  injury  to  the  adjoining  property  of 
Mrs.  Hutchinson,  and  the  injury  to  her  continued,  and  could  not 
but  continue,  so  long  as  the  rubbish  which  had  fallen  on  her 
premises  was  allowed  to  remain.  Moreover,  a  part  of  the  pro- 
perty which  had  not  actually  fallen  had  become  ruinous  and  was 
dangerous  to  the  public  (i). 

The  vendor,  being  in  the  possession  of  the  property,  was  liable 
to  actions  and  indictments  for  the  injuries  done  and  impending. 
[  •266  ]  He  was,  by  reason  of  his  possession,  *under  legal  obligations  to 
compensate,  remove,  and  obviate  the  injuries  done,  continuing  and 
impending,  and  being  under  such  obligations,  he  expended  money 
in  satisfying  them.  One  of  the  objects  of  this  petition  is  to  obtain 
an  order  that  the  purchaser  may  repay  that  money. 

There  is  no  complaint  as  to  the  state  of  the  property  at  the  time 
of  the  sale,  or  at  the  time  when  the  purchase  was  confirmed  ;  and 
it  is  not  alleged,  that  the  completion  of  the  purchase  was  in  any 
manner  delayed  by  the  vendor.  For  any  thing  which  appears  to 
the  contrary,  the  state  of  the  property  was  known  to  both  parties 
equally ;  and  if  it  had  not  been  for  the  neglect  or  delay  of  the 
purchaser,  he  might  have  had  possession  of  the  property  at  the 
time  appointed  by  the  conditions  of  sale,  viz. :  in  November,  1846. 

In  equity,  the  estate  belongs  to  the  purchaser  from  the  date  of  the 
order  to  confirm  the  report,  and  the  right  to  possession  belongs  to 
the  vendor,  till  the  purchase  money,  for  which  it  is  security,  is  paid. 

The  right  of  possession  is  accompanied  by  the  obligation  to 
account  for  the  rents  received ;  but  notwithstanding  the  existence 
of  this  right  to  possession,  it  cannot  be  said  to  be  accompanied  by 
all  the  duties  and  liabilities  usually  annexed  to  the  possession,  as  a 
loss  occasioned  by  accident,  as  by  fire,  falls  upon  the  purchaser. 

I  am  not  aware  that  the  cases  have  gone  further  than  to  deter- 
mine, that  the  purchaser  is  to  bear  the  loss  occasioned  by  the 
deterioration  of  the  purchased  property;  but  if  the  accident  by 
which  the  loss  arose  brings  with  it  legal  obligations,  which  must 
[  ♦267  ]  be  immediately  satisfied,  *and  cannot  be  satisfied  without  incurring 
expense,  it  appears  to  me  that  the  case  falls  within  the  same  prin* 
ciple,  and  that  the  expense  so  incurred  ought  to  be  repaid  by  the 

(1)  Metropolitan  Buildings  Act,  7  &      c.  122,  s.  109 ;  see  now  57  &  58  Vict. 
8  Vict.  c.  84,  8.  40  [rep.  18  &  19  Vict.      c.  ccxiii.]. 
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• 
parchaser,  in  respect  of  whose  property  and  the  accidents  befalling    Bobkhtbom 

it  the  obligation  was  incurred.  Skblton. 

The  plaintiff,  in  this  case,  holding  a  representative  character, 
very  properly  considering  that  it  woald  not  be  safe  for  him  to  incur 
the  expense  without  the  sanction  of  the  Court,  obtained  a  reference 
to  the  Master  to  inquire  into  the  subject ;  the  purchaser  declined 
to  be  any  party  to  the  reference,  and  the  report  was  consequently 
made  in  his  absence ;  but  as  far  as  the  testator's  estate  was  con- 
cerned, it  has  been  found  that  the  sum  of  51L  10^.  was  an  expense 
proper  to  be  incurred  for  the  purposes  in  his  report  mentioned, 
being,  substantially,  the  purposes  necessary  to  satisfy  the  obliga- 
tions occasioned  by  the  accident,  and  to  the  amount  of  them  I 
think  ought  to  be  added  the  fee  of  2L  28.  allowed  to  the  district 
surveyor. 

The  other  costs  which  are  prayed  by  this  petition  seem  to  me 
to  be  costs  incurred  for  the  protection  of  the  testator's  estate,  or 
of  the  persons  responsible  for  its  due  application.  The  costs  of  the 
order  of  the  16th  September,  1847,  the  charges  of  the  surveyor 
employed  by  the  receiver,  and  the  fee  to  the  solicitor  of  Mrs. 
Hutchinson,  were  costs  and  expenses  which  I  may  conclude  to 
have  been  properly  incurred  for  the  protection  of  the  trustees ;  but 
it  does  not  appear  to  me  that  they  are  properly  chargeable  against 
the  purchaser.  Nor  do  I  think  that  the  purchaser  is  bound  by  the 
Master's  report  to  admit,  that  the  sum  of  511.  10s.  thereby  autho- 
rised, or  the  sum  of  21.  28.,  which  was  paid  to  the  district  surveyor, 
was  properly  payable.  *If  he  desires  further  investigation,  I  think  t  ^^^^  ] 
him  entitled  to  it. 

There  must  be  an  order  for  payment  of  the  purchase  money 
with  interest,  as  prayed,  and  an  order  for  an  account  of  rents.  If 
the  purchaser  desires  an  account  of  the  expenses  properly  incurred 
and  paid  in  respect  of  the  purchased  property,  by  reason  of  the 
accident  which  occurred  in  July,  1846,  that  inquiry  must  be  made 
before  any  order  is  made  for  payment  of  the  rent ;  but  if  he  is 
willing  to  admit  the  payment  of  511.  lOs.  and  21.  28.,  I  will  direct 
the  amount  to  be  deducted  from  the  rent  payable  to  him,  and  the 
rent  to  be  paid. 

Both  parties  being,  as  I  think,  in  part  wrong,  I  shall  give  no 
costs  of  this  petition  improperly  incurred. 

The  costs  of  the  inquiry,  if  taken,  to  be  reserved  (i). 

(1)  The  case  is  reported  on  another  point,  p.  121,  below. 
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LOMAX  V.  LOMAX(l). 

(12  Boav.  285—292;  S.  C.  19  L.  J.  Ch.  137  ;  13  Jur.  1064.) 

A  testator  gave  several  life  annuities,  one  of  which  was  (expressed  in  the 
altematiye)  either  102.  a  year  or  61.  and  a  tenement  (part  of  the  N.  estate), 
and  he  charged  them  all  on  the  N.  estate:  Held,  that  all  the  annuities 
were  charged  exclusively  on  that  estate. 

The  testator,  Edmund  Lomax,  had  three  daughters,  Hester, 
Frances,  and  Laura.  He  was  possessed  of  three  estates,  viz., 
Netley,  Parkhurst,  and  Sanhurst,  with  Shoes  and  Bullcross,  besides 
others,  which  it  is  unnecessary  to  name. 

By  his  will,  made  in  1846,  he  directed  his  executors,  ''  as  soon 
as  conveniently  might  be  after  his  death,  to  pay,  out  of  monies 
which  might  then  be  in  the  hands  of  his  bankers,  so  far  as  the  same 
might  extend,  and  by  sale  of  agricultural  stock  and  produce,  all  his 
funeral  expenses  and  just  debts,  except  a  mortgage  debt  thereinafter 
otherwise  provided  for." 

He  then  devised  his  estate  called  Netley  to  his  daughter  Hester 
for  life,  with  divers  remainders  over. 

He  next  devised  his  estate  called  Parkhurst  to  his  daughter 
Frances,  with  divers  remainders  over. 

He  then  devised  his  estate  Sanhurst,  with  Shoes  and  Bullcross,  to 
his  daughter  Laura  for  life,  with  divers  remainders  over. 


[  290  j  The  testator  "  bequeathed  to  James  Passons,  in  consequence  of 

his  long  service  to  his  father,  10{.  a  year,  or  five  pounds  and  his 
tenement  at  the  lodge,  rent  free,  for  his  life.''  He  then  bequeathed 
four  other  life  annuities  of  small  amounts,  and  he  proceeded  :  '*  And 
I  hereby  charge  the  said  estate  of  Netley,  bequeathed  as  afore- 
said, to  my  daughter  Mrs.  F.  (Hester),  with  the  payment  of  the 
said  annuities." 

[  ^'91  ]  The  tenement  at  the  lodge  referred  to  was  part  of  the  Netley 

estate. 


Mr.  Turner  and  Mr.  Bayley,  and  Mr.  Roupeli^  and  Mr.  Giffard 
contended,  that  the  annuities  were  exclusively  charged  on  the 
Netley  estate ;  for  the  option  given  to  Passons  to  take  the  lodge 
(or  part  of  the  estate)  in  lieu  of  part  of  the  annuity,  showed,  that 
the  estate  was  intended  to  bear  the  burthen,  and  that  the  other 
annuities,  all  of  which  were  charged  on  the  estate,  followed  the 
same  rule  as  that  which  governed  the  annuity  with  which  they 

(1)  Li  re  Trmchard  [1905]  1  Ch.  82,  74  L.  J.  Ch.  135,  92  L.  T.  265. 
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were  aBBOciated.     In  Lamphier  v.  Despard  (i),  a  testator,  by  his  will, 

directed  that  liis  debts  and  legacies  should  be  paid  by  his  brother, 

^hom  be  appointed  his  executor  and  residuary  legatee.    He  then 

eh&rged  two  legacies  given  by  his  will,  on  the  timber  growing  on 

bis  estate  of   Finane,  and  bequeathed  that  timber  to   the  same 

broiher :  it  was  held,  that  the  general  personal  estate  of  the  testator 

iffaa  exonerated  from  the  payment  of  those  legacies.    They  also 

cited  Jennings  v.  Looks  (2). 


LOMAX 

V, 
LOMAX. 


Mr.  Prendergastf  contra,  contended,  that  these  were  mere 
beqaests  payable,  in  the  first  instance,  out  of  the  personal  estate, 
and  charged  in  aid  on  the  Netley  estate. 


Thb  Mastbb  of  the  Bolls: 

Though,  on  this  point,  there  is  more  doubt,  my  decision  is  still 
in  favour  of  the  plaintiff.  Here  annuities  are  given  and  are  charged 
upon  the  Netley  estate :  I  am  much  inclined  to  think  that,  if  this 
were  simply  a  general  gift  of  annuities,  the  mere  charge  would  not 
have  ^exonerated  the  personal  estate ;  but  the  first  legacy  is  so 
expressed,  that  it  might,  in  one  event,  be  a  devise  of  a  portion  of 
the  Netley  estate  itself;  and  it  is  so  connected  with  the  other 
annuities,  that  I  am  of  opinion  that  they  are  all  charged  exclusively 
upon  the  Netley  estate.  There  is  rather  more  doubt  on  this  than 
on  the  former  question;  but  I  think  that  this  is  the  proper 
conclusion  to  come  to  upon  it. 


[  '292  ] 


RANKEN  V.  The  EAST  and  WEST  INDIA  DOCKS  &c. 
EAILWAT  COMPANY. 

(12  Beav.  298—306 ;  S.  C.  19  L.  J.  Ch.  153 ;  14  Jur.  7.) 

Some  property  was  mortgaged  to  the  plaintiffs,  who  were  not  hound  to 
receive  their  money  until  a  future  day.  A  Railway  Company  with  know- 
ledge, treated  with  the  mortgagor  alone,  and,  not  agreeing,  paid  into  Court, 
to  Uie  credit  of  the  mortgagor,  the  amount  of  compensation,  hut  made  no 
provision  for  the  compensation  to  the  mortgagees  under  the  Lands  Clauses 
Consolidation  Act,  1845,  s.  114.  The  Company  then  took  possession,  and 
commenced  pulling  down  the  building.  The  Coubt  restrained  the  Company 
from  proceeding,  imtil  the  value  of  the  mortgagees'  interests  had  been 
ascertained  and  paid  or  secured. 

In  1848,  R.  B.  Hardy,  being  entitled  to  some  property  in  the 
line  of  the  above  railway,  tor  the  residue  of  a  term  of  ninety-six 


1849. 
Deo,  19. 

Rolls  Court, 

Lord 
LA17GDALE, 

M.R. 

[298] 


(1)  59  B.  E.  641  (2  Dr.  &  Wwr,  59). 


(2)  2  p.  Wms.  276. 


96 


1849.    CH.     12  BEAV.  298—299. 


[b.b. 


Kamkbn 

r. 
Thk  East 
AND  West 

India 
DOCKH  &o. 
Railway 
Company. 


[  '299  ] 


years,  by  an  indenture  dated  10th  of  March,  1848,  mortgaged  it  to 
the  plaintiffs  Banken  and  Ingles,  to  secure  7002.  with  interest  at 
five  per  cent.  The  mortgage  deed  contained  a  proviso,  that  if 
Hardy  duly  paid  the  interest  and  the  ground  rent,  and  performed 
the  covenants  in  the  lease,  the  plaintiffs  "  should  not,  nor  would, 
require  payment  of  the  principal  money  until  the  5th  of  March, 
1851,"  nor  institute  any  proceedings  to  enforce  the  payment,  or 
obtain  possession,  or  foreclose ;  and  if  the  700L  and  interest  should 
not  be  paid  on  the  10th  of  March,  1849,  it  should  not  be  lawful 
for  Hardy  "to  oblige  or  compel  the  plaintiflfa,"  Ac.  "to  receive 
and  take  the  principal  sum  of  7002.  &c.  before  the  10th  of  March, 
1851." 

The  defendants  were  enabled  by  their  Act  (l)  to  make  a  railway 
from  the  East  and  West  India  Docks  to  join  the  London  and 
Birmingham  Bailway,  and  "  The  Lands  Clauses  Consolidation  Act, 
1845,"  was  incorporated  into  the  special  Act. 

On  the  16th  of  February,  1849,  the  Company  gave  notice  to 
Hardy  that  they  required  to  purchase  the  *property  and  were 
willing  to  treat  for  the  purchase,  and  they  demanded  the  particulars 
of  his  estate  and  claims. 

On  the  9th  of  March,  1849,  Hardy  sent  in  his  claim,  value 
1,865L,  compensation  1702. ;  and  he  thereby  also  stated,  that  the 
property  was  in  mortgage  to  the  plaintiffs. 

The  defendants  proceeded  to  treat  with  Hardy  alone,  and  sent  an 
agreement  for  his  approval,  which  was  not  executed. 

On  the  8rd  of  July,  1849,  Hardy's  solicitor  wrote  to  the  Company 
as  follows  :  "  Mr.  Hardy,  as  you  are  aware,  is  not  in  a  position  to 
sell  the  property  free  from  incumbrances ;  and  if  your  clients  wish 
the  negociation  to  be  continued  and  to  purchase  the  property,  they 
must,  at  once,,  make  arrangements  with  the  mortgagees,  who, 
according  to  the  terms  of  the  mortgage  deed,  cannot  be  compelled 
to  take  their  money  before  the  expiration  of  three  years  from  the 
date  of  the  mortgage  deed.  The  mortgagees  are  also  clients  of 
mine,  and  will,  I  dare  say,  be  ready  to  treat  with  the  Company  as 
to  their  interest,  if  proper  terms  are  offered,  but  much  will  of  coarse 
depend  upon  the  nature  of  the  offer.  I  must  however  give  your 
Company  (through  you  as  their  solicitor)  notice,  that  if  any  attempt 
be  made  to  take  possession  of  the  property,  my  clients,  as  well  mort- 
gagor as  mortgagees,  will  forthwith  adopt  such  measures  as  they 
may  be  advised  against  the  Company." 

(1)  9  &  10  Vict.  c.  cccxcvi. 
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No  answer  was  given  to  this  by  the  Company,  but  on  the  17th  of 
November,  1849,  they  paid  1,080Z.  into  Court  to  the  credit  of  Hardy, 
"the  same  being,"  as  they  stated,  "the  value  of  Hardy"  in  the 
premises,  and  for  compensation  as  determined  by  a  surveyor 
appointed  by  a  ^magistrate.  They  also  sent  to  Hardy  a  bond  of 
the  Company  with  two  sureties,  conditioned  for  the  payment  to 
Hardy,  or  the  deposit  in  the  Bank,  for  the  benefit  of  the  parties 
interested  in  the  land,  of  all  such  purchase  or  compensation  money 
as  should,  in  manner  provided  in  "  The  Lands  Clauses  Consolida- 
tion Act,  1845,"  be  determined  to  be  payable  by  the  Company  in 
respect  of  the  estate. 

On  the  Srd  of  December,  1849,  the  defendants  took  possession 
of  the  property,  and  commenced  pulling  down  the  buildings 
thereon. 

The  interest  of  the  mortgage  had  been  regularly  paid. 

The  plaintiffs  thereupon  filed  this  bill  against  the  Company,  and 
now  moved  for  an  injunction,  to  restrain  the  defendants  "  keeping 
possession  "  of  the  premises,  and  from  pulling  down  the  messuages 
thereon,  and  from  prosecuting  the  works  of  the  railway  upon  the 
land,  until  the  value  of  the  plaintiffs'  rights  and  interests  therein 
had  been  ascertained,  and  payment  thereof  made  or  secured 
according  to  the  Act. 

Mr.  Turner  and  Mr.  Gla$se,  in  support  of  the  motion  : 

The  Company,  with  knowledge  of  the  mortgage,  have  thought 
proper  to  deal  with  the  mortgagor  alone,  and  have  not  made  such  a 
proper  provision  for  the  rights  and  interests  of  the  mortgagees,  as 
to  entitle  them  to  take  possession  of  the  property,  and  destroy  or 
deteriorate  the  plaintiffs'  security.  The  mortgage  is  not  payable 
until  the  10th  of  March,  1851,  and  by  the  114th  section  of  the 
8  &  9  Vict  c.  18,  if  the  mortgagee  is  required  to  accept  payment 
of  his  mortgage  money  at  a  time  earlier  than  the  time  by  the  mort- 
gage deed  limited,  he  is  ^entitled  to  the  costs  and  expenses  inci- 
dental to  the  reinvestment  of  the  sum  so  paid  off,  and  also  to 
"  compensation,  in  respect  of  the  loss  to  be  sustained  by  him  by 
reason  of  his  mortgage  money  being  so  prematurely  paid  off,"  and 
'*  until  payment  or  tender  of  such  compensation  as  aforesaid,  the 
promoters  of  the  undertaking  shall  not  be  entitled,  as  against  such 
mortgagee,  to  possession  of  the  mortgaged  lands  under  the  provision 
thereinbefore  contained." 

Here  there  has  been  no  requirement,  no  payment,  tender,  or 
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security  of  the  costs  and  compensation,  and  the  defendants  are  not, 
therefore,  entitled  to  possession. 

The  investment  has  heen  improperly  made  in  the  name  of  the 
mortgagor  alone,  and  a  bond  given  to  him  and  not  to  the  mort- 
gagees. 

Mr.  Walpole  and  Mr.  Hethenngton  for  the  Company : 

*  *  The  mortgagees  must  be  paid  out  of  the  money  deposited 
in  Court,  which  is  a  sufficient  protection  and  is  amply  sufficient  to 
pay  every  thing  they  can  claim.  Under  the  mortgage  deed,  the 
mortgagees  are  not  entitled  to  take  possession,  and  therefore  have 
no  right  to  interfere  with  the  possession  as  between  the  mortgagor 
and  the  Company,  and  the  Company  have  the  right  to  redeem 
under  the  108th  section. 

The  114th  section,  which  is  so  much  relied  on,  does  not  over-nile 
the  previous  provisions  in  the  statute. 

The  Court,  seeing  that  there  is  a  sufficient  sum  deposited  t) 
secure  all  the  claims  of  the  plain ti£fs,  and  that  no  injury  can  arise, 
ought  not  to  interfere  by  injunction  so  as  to  stop  the  completion 
of  the  line  of  railway:  WiUey  v.  Tlie  South-Eastern  liailnajf 
Company  (1). 

Mr.  Turner,  in  reply : 

Although  the  plaintiffs  are  not  entitled  to  possession,  they  have 
a  right  to  prevent  any  waste  being  committed  on  the  property,  to 
the  detriment  of  their  security.  When  the  house  has  been  pulled 
down,  the  value  of  the  property  will  be  comparatively  destroyed. 
The  Company  have  taken  the  plaintiffs'  real  security,  without  giving 
them  either  the  bond  or  the  benefit  of  the  deposit,  and  the  deposit 
neither  includes  the  damage  to  the  mortgagees  nor  the  costs  of 
the  re-investment. 

The  Master  of  the  Rolls  : 

It  would  be  very  much  to  the  advantage  of  both  parties  if  they 
would  come  to  an  arrangement  as  to  this  matter;  but  if  they 
require  my  opinion,  I  am  bound  to  give  it. 

This  mortgage  contains  this  provision :  that  upon  the  interest  &c. 
being  duly  paid,  the  plaintiffs  shall  not  require  payment  of  the 
principal  until  the  10th  of  March,  1851,  nor  take  any  proceedings 
to  obtain  possession  of  the  premises. 

The  interest  having  hitherto  been  duly  paid,  it  is  clear  that  the 
(1)  84  B,  B.  3  (1  Mac.  &  G.  68). 
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mori;gagees  have  no  right  to  take  any  ^proceedings  to  obtain 
possession.  The  Railway  Company,  in  the  course  of  their  pro- 
ceedings, knowing  that  there  was  a  mortgage,  have  thought  fit, 
under  the  powers  given  to  them  by  the  Act  of  Parliament,  to  treat 
with  the  mortgagor  and  the  party  in  i^ssession,  without  any  regard 
to  tbe  mortgagees.  I  am  not  prepared  to  say,  that  they  had  not  a 
right  to  do  so ;  but  exercising  that  right,  they  must  be  subject  to 
all  the  consequences  which  may  arise  from  their  neglecting  to  do 
something  else,  which  may  be  requisite  to  entitle  them  to  obtain 
possession  or  to  deal  with  this  property  as  their  own. 

They  endeavoured  to  come  to  an  agreement  with  the  mortgagor, 
which  I  conceive  they  had  a  perfect  right  to  do,  but  they  neglected 
their  own  interest,  by  doing  so,  without  taking  some  care  that  the 
mortgagees'  rights  were  provided  for.  They  had  a  perfect  right  to 
deal  with  the  mortgagor,  and  they  might  have  required  the  mort- 
gagor to  settle  matters  between  him  and  the  mortgageen.  But  it 
appears,  that,  knowing  there  was  a  mortgage,  tliey  neglected 
altogether  to  have  any  communication  with  the  mortgagees.  lu 
consequence  of  this,  the  mortgagor,  it  seems,  declined  to  come  to 
an  agreement  with  the  Company,  or  delayed  it  so  long,  that  they 
thought  fit  to  proceed  independently  of  both,  and  as  they  say, 
under  the  8  Yict.  c.  18,  s.  85;  and  having  ascertained,  in  the 
manner  mentioned  in  the  affidavits,  the  value  of  the  land,  they 
paid  into  Court,  not  to  the  account  of  the  mortgagees,  but  to  the 
account  of  the  mortgagor,  a  sum  of  money  which  they  conceived 
they  had,  by  such  proceedings,  ascertained  to  be  the  value  of  the 
land.  The  mortgagees,  finding  their  interest  altogether  neglected, 
and  that  the  Company  had  actually  taken  possession,  have  filed 
this  bill ;  and  what  they  now  desire  is,  that  the  Railway  Company, 
who  are  in  possession,  should  be  prevented  from  dealing  *wiih  the 
land  in  any  such  manner  as  to  lessen  their  security. 

True  it  is,  that  the  plaintiffs  have  no  right  to  take  possession 
now,  nor  so  long  as  the  interest  is  paid  ;  but  they  have  a  right  to 
the  security  of  the  land,  and  to  have  the  value  of  the  land  protected 
against  the  acts  of  other  persons  with  whom  they  have  had  no 
communication  respecting  their  interest. 

What  does  the. Act  of  Parliament (1)  say  on  this?    I  pass  over 

the  cases  of  common  mortgages,  and  I  take  only  this  particular 

case,  which  is  this :  where  there  is  in  the  mortgage  deed  a  time 

limited  for  the  payment  of  the  principal  money  thereby  secured. 

(1)  evict,  c.  18,8. 114. 
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BAKKur      Thai  being  the  case,  if  a  ''mortgagee  ehall  have  been  required  to 
thk  East     accept  payment  of  his  mortgage  money  &c.,  at  a  time  earlier  than 
^Yndiia*^     the  time  so  limited"  (which  he  has  not  been),  "the  promoters  of 
])(K7K8  &c.     the  undertaking  shall  pay  to  such  mortgagee,  in  addition  to  the 
c<>Mi*AMY.     sum  which  shall  have  been  so  paid  off,  all  such  costs  and  expenses 
as  shall  be  incurred  by  such  mortgagee  in  respect  of  or  which  shall 
be  incidental  to  the  reinvestment  of  the  sum  so  paid  off,  such  costs 
in  case  of  difference  to  be  taxed  and  payment  thereof  enforced  in 
the  manner  herein  provided  with  respect  to  the  costs  of  convey- 
ances; and  if  the  rate  of  interest  secured  by  such  mortgage  be 
higher,  than  at  the  time  of  the  same  being  so  paid  off  can  reason- 
ably be  expected  to  be  obtained  on  reinvesting  the  same,  regard 
being  had  to  the  then  current  rate  of  interest,  such  mortgagee  shall 
be  entitled  to  receive  from  the  promoters  of  the  undertaking,  in 
addition  to  the  principal  and  interest  hereinbefore  provided  for, 
compensation  in  respect  of  the  loss  to  be  sustained  by  him  by 
reason  of  his  mortgage  money  being  so  prematurely  paid  off,  the 
[^305]       ^amount    of    such   compensation   to  be  ascertained,   in  case  of 
difference,  as  in  other  cases  of  disputed  compensation." 

I  do  not  find  that  anything  of  the  sort  has  been  done  or 
attempted.  No  treaty  has  been  entered  into,  no  offer  to  pay  what 
shall  be  expended  in  reinvestment,  no  attempt  to  ascertain  what  is 
due  for  compensation,  in  consequence  of  the  difference  between  the 
interest  to  be  received  when  the  reinvestment  is  made,  and  the 
interest  which  is  reserved  by  the  mortgage  deed. 

Then  comes  the  final  clause  in  this  section,  which  says :  "And 
until  payment  or  tender  of  such  compensation  as  aforesaid,  the 
promoters  of  the  undertaking  shall  not  be  entitled,  as  against  such 
mortgagee,  to  possession  of  the  mortgaged  lands  under  the 
provision  hereinbefore  contained." 

I  have  never  read  any  clause  in  these  Acts  of  Parliament  less 
ambiguous.  The  Act  forbidding  them  to  do  this,  what  has  been 
done  ?  The  Company  has  paid  into  Court,  in  the  name  of  the 
mortgagor,  a  sum  of  money  equal,  as  they  say,  to  the  value  of  the 
land,  providing  nothing  for  the  expense  of  reinvestment,  nothing 
for  any  other  costs,  and  nothing  for  compensation  in  respect  of  the 
difference  of  interest.  I  am  clearly  of  opinion  that  this  possession 
was  wrongfully  taken,  and  I  think  I  shall  not  be  acting  contrary  to 
whf^t  this  Court  has  done  in  previous  cases,  if  I  grant  an  injunction 
to  prevent  the  Company  from  dealing  with  the  land,  as  they  intend 
to  do,  for  their  own  purposes. 
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I  remember  a  case  before  Lord  Goltenham,  in  which  a  bill  was 
filed  to  prevent  a  bridge  being  made  over  a  poor  man's  cottage.  It 
was  no  sooner  known  that  an  application  was  to  be  made  to  the 
Court,  than  the  Company  built  the  bridge  in  the  course  of  the 
night,  and  when  the  motion  was  made  the  next  morning,  they 
•said,  "You  are  too  late,  the  bridge  is  built,  and  the  Court  cannot 
interfere ; "  but  his  Lordship  replied,  **  though  I  cannot  prevent 
you  from  building  the  bridge,  $s  it  is  built,  still  I  can  grant  an 
injunction  to  prevent  you  using  it;  "  he  did  grant  the  injunction, 
and  the  poor  man  had  his  compensation  in  a  week.  This  Court  is 
not  prevented  by  the  fact  of  possession  from  moulding  its  orders  in 
such  a  manner  that  justice  may  be  done. 

As  I  am  called  on  to  decide  this  most  foolish  contest,  I  cannot 
refuse  to  compel  obedience  to  an  Act  of  Parliament,  which  seems 
perfectly  plain.  There  are  means  of  doing  so ;  and  to  talk  of  a 
fund  being  in  Court,  which  is  the  exact  amount  of  the  land,  without 
anything  to  answer  the  costs  of  reinvestment  and  the  other  costs, 
and  which  is  not  even  standing  to  the  credit  of  the  persons  entitled 
to  it,  is  a  mere  mockery. 

I  am  surprised  at  the  defendants  by  their  affidavits  tolling  the 
Court,  that  the  course  they  have  adopted  is  in  accordance  with  the 
usage  of  Bailway  Companies,  and  that  the  like  has  been  done  by 
such  Companies  on  other  occasions.  To  introduce  such  statementii 
into  an  affidavit  for  the  purpose  of  influencing  the  judgment  of  the 
Court  in  a  matter  of  this  kind  is  a  gratuitous  absurdity,  for  an 
injustice  is  not  to  be  tolerated  in  any  case,  merely  because  such 
things  have  been  done  by  other  persons  on  former  occasions. 

The  plaintiffs  are    entitled   to  an  injunction   to  restrain   the 

Company  from  prosecuting  the  works  of  the  railway  upon  the 

premises  mortgaged,  until  the  value  of  the  plaintiffs'  interests  have 

been  ascertained,  and  the  amount  paid  or  secured   in   manner 

required  by  the  Acts  of  Parliament. 
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1849.  In  re  HAIGH(n. 

,^!!l!®*  (12  Beav.  3(i7— 310 ;  S.  C.  19  L.  J.  Ch.  79 ;  14  Jur.  340.) 

Rolls  Court,  ^  payment  for  legacy -duty  made  by  a  solicitor  for  his  client,  ought,  for 

Lord  taxation,  to  be  included  in  his  cash  account  and  not  in  his  bill  of  costs,  and 

^^  R*^^*  therefore  such  a  payment  is  not  to  enter  into  the  computation,  in  considering 

r  307*1  whether  a  sixth  is  taxed  off. 

Mr.  Wilson  (an  administrator)  employed  Mr.  Haigh  as  his 
solicitor,  to  pass  the  administration  accounts.  Mr.  Haigh  passed 
them,  and  paid  four  sums,  amounting  to  11{.  8^.  6f/.,  at  the  Stamp 
OflSce  for  legacy-duty,  in  procuring  the  stamp  to  be  impressed  on 
the  proper  documents. 

His  bill,  including  the  legacy-duty,  amounted  to  24Z.  2«.  lid.  It 
was  referred  for  taxation,  when  the  taxing  Master,  on  a  recon- 
sideration, struck  out  the  charge  for  legacy-duty,  as  a  professional 
disbursement,  but  allowed  it  as  a  cash  payment,  thus  reducing  the 
bill  to  121,  lis.  Sd.,  which  he  taxed  at  B/.  19«.  9d.  The  amount 
thus  taxed  oiT,  being  8{.  14s.  8d.,  was  more  than  a  sixth  of  the 
122.  lis,  5d,y  but  less  than  a  sixth  of  the  original  bill  of  2iL  2s.  lid* 
The  Master  having  allowed  the  client  his  costs  of  taxation,  the 
solicitor  presented  this  petition,  insisting  that  the  Master  ought 
not  to  have  struck  the  item  for  legacy-duty  out  of  the  bill,  and  that 
therefore  the  solicitor  was  entitled  to  the  costs  of  the  taxation. 

One  of  the  affidavits  stated,  that  it  was  customary  for  solicitors 
to  charge  legacy-duty  in  their  bills  of  costs  and  not  in  the  cash 
accounts,  unless  specific  remittances  were  made  in  respect  of  such 
payments.  An  affidavit  on  the  other  side  stated,  that  it  was  usual 
for  clients  in  the  country  to  remit  the  legacy-duty,  and  that  such 
payments  were  only  made  by  solicitors  when  specially  requested, 
[  '308  ]  (they  not  being  payments  they  are  *expected  to  make  in  the 
ordinary  course  of  business,)  and  that  in  both  instances,  they  were 
entered  in  the  cash  accounts  and  not  in  the  bills  of  costs,  '*  unless 
the  duty  amounted  to  no  more  than  20s,  or  thereabouts." 

Mr,  Turner  and  Mr.  Karslcike  in  support  of  the  petition  : 

*  *  Stamp  duties  on  conveyances  or  mortgages  are  properly 
introduced  into  a  solicitor's  bill  of  fees  and  disbursements  (2), 
because  the  solicitor  is  responsible  for  the  proper  stamp  being 
affixed,  and  can  recover  no  more  than  is  properly  paid  by  him. 

(1)  In  reKiugdon  and  WiUon  [1902]  (2)  See  In  re  Remnant,  83  R,  R  at 

2  Ch.  242,  71  L.  J.  Ch.  604,  86  L.  T.      p.  274  (11  Beav.  p.  612). 
639,  C.A. 
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The  same  reason  is  applicable  to  affixing  the  stamp  on  a  legacy        in  re 
receipt  or  on  letters  of  administration.  ^*^"' 

[They  cited  Han-ison  v.  Ward  (i)  and  other  cases,  to  which 
reference  is  no  longer  necessary.] 

Mr.  Piior,  contra,  referred  to  Re  Remnant  (2),  but  was  stopped 
by  the  Court. 

The  Master  of  the  Bolls  :  [  309  ] 

It  would  be  satisfactory  if  this  and  the  former  case  were  taken 
before  a  higher  authority,  so  as  to  lead  to  a  final  decision,  and  to 
leave  no  farther  question  on  the  point. 

It  is  said  that  this  is  a  hard  case  upon  the  solicitor,  but  it  is  to 
be  recollected,  that  it  has  not  been  decided  that  the  disbursements 
are  not  to  be  paid  by  the  client ;  on  the  contrary,  it  is  clear  that 
the  client  is  bound  to  repay  that  which  the  solicitor  has  disbursed. 
The  only  question  is  one  which  never  arises,  except  in  a  case  where 
the  solicitor  having  charged  more  than  one-sixth,  in  excess,  for  real 
professional  services,  the  question  arises,  whether  he  is  to  bear  the 
costs  of  the  taxation.  The  struggle  then  is  to  include  this  sort  of 
disbursement  in  his  bill  of  costs,  in  order  to  increase  its  amount, 
and  thus  diminish  the  proportion  struck  off  in  taxation.  The 
amount  taxed  off  may  be  more  than  a  sixth  of  the  strictly  pro- 
fessional charges,  but  a  great  deal  less  if  you  include  in  the  bill 
these  cash  payments.  No  doubt  both  the  bill  and  the  disburse- 
ments are  to  be  paid,  but  the  costs  of  taxation,  under  the  Act  of 
Parliament,  depend  on  whether  this  item  is  to  be  included  in  the 
bill  or  in  the  cash  account. 

So  far  as  any  rule  can  be  collected  from  the  cases,  (admitting 
that  they  are  not  consistent  in  themselves,  or  in  the  reasons 
assigned  for  the  conclusion),  and  from  the  certificate  of  the  taxing 
Masters,  as  to  the  usage  and  custom  of  the  profession,  I  think  I 
ought  to  consider,  that  these  payments  for  legacy-duty  are  mere 
disbursements,  made  for  the  client  by  the  solicitor,  in  the  character 
of  agent  and  not  of  solicitor,  and  I  believe  it  will  be  found  to  be 
the  more  usual  practice  of  solicitors  to  enter  them  in  their  cash 
book  and  not  in  their  bill  *book.  I  must,  therefore,  decide  that  [  '-^i^  J 
the  certificate  of  the  taxing  Master  is  right. 

In  Re  Remnant  I  ultimately  came  to  a  conclusion  quite  opposed 
to  my  first  impression,  after  taking  pains  to  leave  no  case 
unexamined.  ^^^  ^^,^, 

(1)  46  B.  B.  808  (4  Dowl.  P.  C.  39).  (2)  83  B.  B.  269  (11  Beav.  603). 
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DOUGLAS  V.  ANDREWS  (1). 

(12  Beav.  310—311 ;  S.  0.  19  L.  J.  Ch.  69;  14  Jur.  73.) 

After  the  death  of  their  father,  infants  petitioned  for  an  allowance  for 
maintenance  out  of  their  fortunes :  Held  that  such  maintenance  was  to  be 
determined  in^espective  of  the  means  of  their  mother  to  support  them  out  of 
her  own  fortune. 

In  1848,  Sir  Bobert  Andrews  Douglas  died,  leaving  his  widow 
Dame  Martha  Elizabeth  Douglas  and  three  infant  children  him 
surviving.  The  children  were  still  infants,  and  the  widow 
unmarried,  and  both  the  widow  and  children  had  fortunes  of 
their  own. 

A  petition  was  presented  in  these  suits,  for  a  reference  to  the 
Master  to  approve  of  a  proper  allowance  for  the  maintenance  and 
education  of  the  infants  during  their  minority.  The  petition  also 
prayed  a  reference  to  ascertain  ''  whether  Dame  Martha  Elizabeth 
Douglas  (their  mother)  was  of  sufiScient  ability  to  maintain  and 
educate  the  petitioners,  regard  being  had  to  their  rank  in  life,  and 
their  present  fortunes  and  expectations."  This  part  only  was 
objected  to  by  the  widow. 

Mr.  Turner  and  Mr.  Busk  in  support  of  the  petition : 

The  mother  is  under  a  natural  obligation  to  support  her  children, 
and  their  fortune  is  not  to  be  broken  in  upon  whilst  the  mother  is 
of  sufficient  ability  to  maintain  them.  The  same  rule  is  applicable 
as  well  to  a  mother  as  to  a  father. 

Mr.  Rmipell,  contra,  for  the  mother : 

There  is  no  authority  for  such  a  reference.  The  rule  applies 
only  to  the  father  of  an  infant,  and  not  to  the  mother. 

The  Master  op  the  Rolls: 

I  never  knew  of  such  a  reference.  The  rule  is,  that  however 
large  a  child's  fortune  may  be,  whilst  the  father  is  of  ability  to 
maintain  the  child,  he  must  perform  his  duty,  and  no  part  of  the 
child's  fortune  is  to  be  applied  for  that  purpose. 

I  have  never  heard  that  the  rule  applied  to  the  mother,  and  I  will 
not  make  an  order  so  contrary  to  all  rule,  without  an  absolute 
authority  for  it. 

The  order  was  made,  omitting  the  reference  objected  to. 
(I)  In  re  Bryant  [1894]  1  Ch.  324,  63  L.  J.  Ch.  197,  70  L.  T.  301. 
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In  re  WILLIAMS  (1). 

(12  Beav.  317—322 ;  S.  C.  19  L.  J.  Ch.  46 ;  13  Jiir.  1 10.) 

Constructioii  of  a  gift  OTer  upon  death  before  becoming  entitled  to 
payment. 

FeTBonalty  was  settled  by  deed  upon  parents  successively  for  life,  with 
remainder  to  all  their  children  equally,  the  shares  to  be  paid  at  twenty-one 
or  marriage,  unless  in  the  lifetime  of  the  parents,  in  which  case,  payment 
was  to  be  made  on  the  death  of  the  survivor.  There  was  a  gift  over  on  the 
death  of  a  child  before  becoming  entitled  to  payment.  A  child  attained 
twenty-one,  but  died  in  the  lifetime  of  her  parents :  Held,  that  the  gift 
over  did  not  take  effect. 

Ann  Williams,  having  a  power  to  appoint  a  fund,  executed  a 
deed  dated  in  1828,  whereby  she  appointed,  that  the  trustee  should 
stand  possessed  of  6,00OZ.  Consols,  after  her  death,  in  trust  for 
Susanna  Mills  for  life,  and,  after  her  decease,  in  trust  for  her 
husband  Thomas  Mills  for  life  ;  and  after  the  death  of  the  survivor, 
upon  trust  "  for  all  and  every  the  child  and  children  of  Thomas 
Mills  on  the  body  of  the  said  Susanna  his  wife,  to  be  equally  divided 
between  them,  if  more  than  one,  share  and  share  alike ;  the  part 
or  parts  of  such  of  them  as  should  be  a  son  or  sons  to  be  paid, 
assigned  or  transferred  to  him  or  them,  at  his  or  their  age  or 
ages  of  twenty-one  years ;  and  the  part  or  parts  of  such  of  them  as 
should  be  a  daughter  or  ^daughters  to  be  paid,  assigned  or  trans- 
ferred to  her  or  them,  at  her  or  their  age  or  ages  of  twenty-one 
years,  or  day  or  days  of  marriage,  which  should  respectively  first 
happen,  together  with  all  dividends,  interest,  income  and  improve- 
ments thereof  in  the  mean  time,  unless  such  respective  times  of 
payment  should  happen  in  the  lifetime  of  the  said  Thomas  Mills 
and  Susanna  his  wife,  or  the  survivor  of  them,  in  which  case,  the 
same  should  be  paid,  assigned  or  transferred  immediately  after  the 
decease  of  such  survivor. 

"And  in  case  any  of  the  same  children  should  happen  to  die, 
before  he,  she  or  they  should,  by  virtue  of  the  aforesaid  trusts, 
become  entitled  to  the  payment,  assignment  or  transfer  of  his,  her 
or  their  respective  part  or  parts  of  the  6,000?.  Consols,  and  of  the 
dividends,  interest,  increase  and  improvement  thereof,  then  the 
part  or  parts  of  him,  her  or  them,  so  dying,  should  go  and  be  paid, 
assigned  and  transferred  unto,  and  to  the  use  of  the  survivors  or 
survivor  of  them,  who  should  live  to  become  entitled  to  have  their. 


(I)  Wakefield  v.  Maffet  (1885)  10 
App.  Cas.  422,  56  L.  J.  Ch.  4,  63  L.  T. 
16i>;  Day  v.  Baddiffe  (1876)  3  Ch.  D. 
6M;   Partridge  v.   BaylU  (1881)   17 


Ch.  D.  835,  44  L.  T.  737  ;  In  re 
Hamlet  (1888)  38  Ch.  D.  183.  affd.  39 
Ch.  Div.  426,  68  L.  J.  Ch.  242,  69  L.  T. 
746. 


1849. 
Dee,  21,  22. 

Pidle  Court. 
Tx>rd 

I  ANODALE. 
M.R. 

[Hi:  J 
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In  re  his  or  her'part  or  parts  thereof,  paid,  assigned  or  transferred  to  tbem, 
him  or  her  as  aforesaid,  together  with  their,  his  or  her  original  part 
or  parts  thereof." 

Tliomas  Mills  died  in  1884,  and  his  wife  Susanna  in  1848.  They 
had  had  seven  children,  all  of  whom  had  attained  twenty-one  at  the 
time  of  the  execution  of  the  deed  of  1823.  They  were  all  now  living, 
except  Elizabeth,  who  died  in  1825,  having  attained  twenty-one. 

The  question  was,  whether  the  representatives  of  Elizabeth  were 
entitled  to  857/.  2«.  lOd.  Consols,  being  one-seventh  of  the  trust 
819  ]  fund,  or  whether  it  had  gone  *over  to  her  surviving  brothers  and 
sister,  under  the  clause  of  survivorship  above  referred  to. 


r  •: 


Mr.  Roundell  Palmer  and  Mr.  Collins  for  the  legal  personal 
representatives  of  Elizabeth. : 

The  limitation  is  to  all  and  every  the  children ;  this  gives  them 
an  immediate  vested  interest.  Payment  was  to  be  made  at  twenty- 
one  or  marriage,  therefore  the  title  to  payment  or  the  capacity  to 
receive  accrued  at  that  period,  though  actual  payment  could  not  be 
made  until  after  the  death  of  the  tenants  for  life.  The  gift  over  is 
not  on  death  before  payment,  but  before  becoming  "entitled  to 
payment,"  and  such  title  accrued  at  twenty-one.  The  postpone- 
ment of  payment  until  after  the  deaths  of  the  parents  was  necessary 
for  the  sake  only  of  preserving  the  life  estates  of  such  parents,  and 
was  not  intended  to  alter  the  rights  of  the  children  inter  se.  [They 
cited  Jeffreys  v.  Reynous  (i),  Schenck  v.  Legh  (2),  Jojies  v.  Jones  (3), 
Butterworth  v.  Harvey  (4).] 

Mr.  Turner  and  Mr.  Druce,  contra,  [cited  Whatford  v.  Moore  (5).] 

[  321  ]  Mr.  R.  Palmer,  in  reply. 

The  Master  of  the  Rolls  : 

Unless  I  find  something  to  alter  my  present  impression,  I  must 
hold  that  the  fund  belongs  to  the  representatives  of  Elizabeth. 

This  is  a  very  extraordinary  sort  of  settlement  to  make  under 

the  circumstances.     It  must  have  been  prepared  by  some  one 

extremely  carelessly,  and  was  most  probably  copied  out  of  some 

precedent  book  without  regard  to  the  existing  circumstances.    A 

[  •3i2  ]       provision  is  made  for  Mr.  and  Mrs.  Mills  and  the  survivor,  *and  on 

(1)  6  Br.  P.  C.  398.  (4)  73  E.  E.  303  (9  Beav.  130). 

(2)  7  E.  E.  199  (9  Ves.  300).  (5)  3  My.  &  Cr.  270.  See  note, 

(3)  60  B.  E.  403  (13  Sim.  561).      next  page. 
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their  deaths  there  is  a  limitation  to  ''  all  ^nd  every  their  child  and 
children  *'  to  be  equally  divided.  So  far  there  is  a  clear  vested 
interest  Their  shares  were  to  be  paid  at  twenty-one,  or  marriage, 
unless  such  times  of  payment  should  happen  in  the  lifetime  of  the 
parents  or  of  the  survivor,  in  which  case  the  same  was  to  be  paid 
immediately  on  the  death  of  such  survivor.  Then  there  is  a  clause 
of  survivorship  in  case  any  child  died  before  he  became  ''  entitled 
to  the  payment  "  of  his  share. 

I  will  look  at  the  case  of  What/ord  v.  Mocrre  (1),  and  if  I  find 
reason  to  alter  my  opinion,  I  will  mention  it  again.  I  do  not  think 
I  ought  to  be  called  on  to  decide  this  debateable  matter  on  this 
form  of  proceeding  (2).  I  should  not  have  done  so,  except  on  the 
re-juest  of  all  parties. 

Thk  Mastib  of  thb  Bolls: 

I  have  looked  at  Whatford  v.  Mooi-e,  and  see  no  reason  to  alter 
the  opinion  I  have  already  expressed. 


In  re 
Williams. 


Dee,  22. 


RODICK  V.  GANDELL. 

(12  Beav.  325—339.) 
[Affibmed  on  appeal,  as  reported  in  1  D.  M.  &  G.  763.] 


SALOMONS  V.  LAING(8). 


(12  Bea?,  339—354;  S.  C.  6  BaU.  Cas.  289,  303;  19  L.  J.  Ch.  225;  14  Jur. 

279.  471.) 

A  Bailway  Company  hecame  lawfully  possessed  of  shares  Id  another 
iudependent  Bailway  Company  :  Held,  that  having  no  authority  to  do  so 
bj  their  Act  of  Parliament,  they  could  not  legally,  as  against  one  dissen- 
tient shareholder,  increase  their  niimher  of  such  shares,  or  apply  their  funds 
for  the  support  of  the  second  Company. 

A  Bailway  Company  is  bound  to  apply  all  its  monies  and  property  for 


(1)  3  My.  ft  Cr.  270,  where  the  gift 
to  children  was  expressly  contingent 
upon  the  father  leaving  a  younger 
child  or  children  living  at  his  death, 
and  WM  dearly  confined  to  such 
younger  children.  That  case  turned 
upon  the  special  context  of  a  badly- 
drawn  deed,  which  could  scarcely  have 
any  useful  application  to  any  other 
caae,  and  it  was  there  held  that  a 
younger  diild  who  had  mairied  and 
predeceased  the  father  did  not  take 


a  share  under  the  contingent  gift. 
The  case  of  Jeyes  v.  Savage  (1875)  10 
Ch.  at  p.  562,  44  L.  J.  Ch.  706,  33 
L.  T.  139,  states  the  principle  ex- 
pressed by  Lord  Cottenham  in  What- 
ford V.  Moore t  which  principle  is  better 
illustrated  by  Jeyea  v.  Savage  than  by 
What/ord  v.  Afoore.—O.  A.  S. 

(2)  On  petition  under  the  Trustee 
Belief  Act. 

(3)  See  pott,  ^.  125. 


1849. 
July  25,  26. 

RtdU  Qfurt. 

Lord 
Lakgdalr, 

M.R. 

[  325  J 

1849. 

iVoe.  23. 

Dec.  4,  6,  6, 

7,8. 

1850. 
Jan,  12. 

Rolls  Court, 
Lord 

fiANGDALE, 
M.R. 

[  8.H»  ] 
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Salomons  the  purposes  directed  and  provided  for  by  the  Act  ot  Parliament,  and  not 

«.  for  any  other  purpose  whatever.    Any  application  of  or  dealing  with  the 

liAiKO.  capital,  funds,  or  money  in  any  manner  not  distinctly  authorised  by  the 

Act  is  illegal ;  and  where  directors,  for  purposes  not  authorised  by  the  Act. 
are  proceeding  to  involve  the  Company  or  shareholders  in  liabilities  to 
which  they  never  consented,  relief  may  and  ought  to  be  given  in  this 
Court    In  such  a  case,  one  shareholder  may  sue  on  behalf,  &c 

There  were  two  Bailway  Companies,  A.  and  B.  A  shareholder  in  A. 
filed  his  bill  on  behalf  &c.  against  the  Companies  A.  and  B.  and  the 
directors  of  the  two  Companies,  complaining,  first,  that  the  directors  of  A. 
had  illegally  invested  the  funds  in  shares  in  B. ;  and,  secondly,  of  a  separate 
transaction,  whereby  the  capital  of  A.  had  been  advanced  to  B.  upon  an 
arrangement  not  authorised,  and  praying  for  relief  against  the  Beveml 
directors :  Held,  that  the  bill  was  multifarioiia 

This  case  came  before  the  Court  upon  demurrer  to  the  whole 
bill. 

The  following  is  the  substance  of  the  allegations,  which,  however, 
will  be  found  more  fully  stated  in  the  judgment  of  the  Court  : 

By  the  9  &  10  Yict.  c.  cclxxxiii.,  the  London  and  Brighton  Rail- 
way Company  and  four  other  independent  tributary  Companies 
were  amalgamated,  and  a  new  corporation  created,  called  "  The 
London,  Brighton,  and  South  Coast  Bailway,"  and  all  the  property, 
**  shares,*'  &c.,  of  the  five  old  Companies  were  vested  in  the  new 
Company. 
[  S40  J  Part  of  the  property  of  one  of  the  amalgamated  Companies  (the 

London  and  Croydon)  consisted  of  2,038  shares  in  another  indepen- 
dent Bailway  Company  (the  Direct  London  and  Portsmouth).  The 
bill  alleged,  that,  in  order  to  assist  the  Portsmouth  Company,  the 
South  Coast  Company  had  taken  4,000  additional  shares  in  the 
Portsmouth  Bailway  Company,  and,  subsequently,  a  further 
number  of  677  additional  shares,  and  had  made  payments  iu 
respect  thereof. 

The  bill  also  alleged,  that  the  Portsmouth  Company  had  resolved 
to  abandon  the  greatest  portion  of  the  line,  and  to  complete  only 
four  miles  of  it,  viz.,  from  Epsom  to  Leatherhead,  and  that  for  the 
purpose,  further  assistance  was  wanting,  and  that  the  two  Com- 
panies or  their  directors  had  agreed,  that  the  South  Coast  Company 
should,  out  of  their  funds,  supply  the  Portsmouth  Company  with 
pecuniary  assistance  for  the  purpose,  and  should,  accordingly,  pay 
them  20,000Z.  by  way  of,  what  was  called,  "compensation  for 
preliminary  and  Parliamentary  expenses,"  and  that  an  application 
to  Parliament  should  be  made,  to  authorise  the  Brighton  Company 
to  purchase  the  four  miles  of  railway  from  Epsom  to  Leatherhead 
for  60,0002.,  including  the  20,000/.,  which  was  to  be  paid  in  any 
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event.     And    that,   in    the  meantime,   and  until  Parliamentary     salomohh 
authority  could  be  obtained,  the  South  Coast  Company  should  work       Lai'k«. 
the  line  intended  to  be  purchased,  as  if  it  were  their  own. 

The  bill  was  filed  by  the  plaintiff  Salomons,  on  behalf  of  himself 
and  the  other  shareholders  in  the  South  Coast  Railway  Company 
against  the  South  Coast  and  Portsmouth  Railway  Companies  and 
certain  of  their  directors,  and  insisted  on  the  invalidity  of  these 
transactions,  the  same  not  being  authorised  by  the  amalgamating 
Act,  *and  it  prayed  a  declaration,  that  the  purchase  of  the  shares  [  *»^i  ] 
and  the  agreement,  was  not  within  the  powers  of  the  Act,  and  that 
tiie  parties  who  bad  joined  in  the  payments  might  personally 
replace  the  money  paid,  and  for  an  injunction  against  completing 
the  agreement. 

To  this  bill,  the  defendant  Laing  and  ten  others,  and  the  South 
Coast  Railway,  demurred,  for  want  of  equity  and  multifariousness ; 
and  a  similar  demurrer  was  filed  by  William  Arthur  Wilkinson  and 
the  Portsmouth  Company. 

Mr.  It.  Palmer  and  Mr.  W.  J.  BovHl  for  the  defendants,  the 
South  Coast  Company,  Laing,  and  others ;  and 

Mr.  Malins  for  the  defendants,  the  Portsmouth  Company  and 
W.  A.  Wilkinson  [cited  Fobs  v.  Harbottle{\),  Mozley  v. 
Ahton  (2)]  : 

No  impediment  is  alleged  to  the  Company's  filing  a  bill  to 
obtain  the  relief  required,  if  the  Company  be  entitled  to  it.     *     *     * 

Mr.  Turner  and  Mr.  Cole,  in  support  of  the  bill  [cited  Satusch       [  342  ] 
V.  Irving  (a)  and  Colman  v.   The  Eastern  Counties  llailuay 
Conqway  (4)]  : 

In  this  case,  the  Act  of  Parliament  in  no  way  empowers  the 
South  Coast  Company  to  embark  their  capital  in  the  purchase  of 
new  shares  in  another  Railway  Company,  or  to  assist  it  or  to  buy 
up  a  fraction  of  the  Portsmoutli  Railway.  Such  an  application  of 
the  funds  is  ultra  vires,  and  is  incapable  of  being  confirmed  ;  for  it 
is  a  matter  in  which  the  majority  cannot  bind  the  *minority  :  Const  [  *^*3  ] 
v.Uarns(h).     •     •     « 


Mr.  R.  Palmer  in  reply. 

)  6*2  R.  R.  185  ^2  Hare,  461). 
)  65  B.  li.  620  (1  Ph.  790). 
(3)  76  B.  B.  54  (2  Coop.  t.  Gott.  358). 


(1)  62  R.  R.  185  ^2  Hare,  461).  (4)  76  R.  R.  78  (10  Beav.  1). 

(2)  65  R.  R.  520  (1  Ph.  790).  (5)  24  R.  R.  108  (T.  &  R.  496). 
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SALOMOMs        The  Mastbb  op  the  Rolls  said  he  would  consider  the  case. 
t, 
Laiko. 
1350.         The  Master  of  the  Rolls  : 

jan^.  rpjjjg  ^^g^  cauic  on  foi'  hearing  upon  demurrer  to  a  bill  filed  by 

the  plaintiff  on  behalf  of  himself  and  all  other  the  proprietors  of 
shares  in  the  London,  Brighton,  and  South  Coast  Railway  Company 
(except  the  defendants)  against  the  same  London,  Brighton,  and 
South  Coast  Railway  Company,  the  Direct  London  and  Portsmouth 
Railway  Company,  —  Leo  Schuster,  Edward  Crowle.y,  George 
Frederick    Hotham,  William  Arthur    Wilkinson,  Samuel    Lainp:, 

[  •344  ]  William  Cash,  Charles  Sedgefield  *Crowley,  John  Lawi  ie,  John 
Nix,  and  James  Wishaw. 

In  the  argument,  the  London,  Brighton,  and  South  Coast  Rail- 
way Company  was  more  shortly  called  the  South  Coast  Company, 
and  the  Direct  London  and  Portsmouth  Railway  Company  was 
more  shortly  called  the  Portsmouth  Company  :  I  shall  adopt  theso 
abbreviated  names  when  convenient. 

The  bill  prays  a  declaration,  that  it  was  not  within  the  powers 
of  the  South  Coast  Company  or  the  directors  thereof,  to  subscribe 
for  or  purchase,  on  behalf  or  out  of  the  funds  of  that  Company,  any 
shares  in  tbe  Portsmouth  Company,  and  that  the  defendants,  Leo 
Schuster,  Edward  Crowley,  and  George  Frederick  Hotham  ought 
to  be  taken  and  considered  as  having  subscribed  for  and  purchase<l 
the  4,000  shares  and  the  677  shares  (which  are  in  the  bill 
mentioned),  in  the  Portsmouth  Company,  on  their  own  account, 
and  not  as  trustees  for  the  South  Coast  Company :  and  that  it  may 
also  be  declared,  that  nn  agreement  or  arrangement  in  the  bill 
mentioned,  between  the  directors  of  the  South  Coast  Company  and 
the  directors  of  the  Portsmouth  Company,  respecting  the  proposed 
railway  from  Epsom  to  Leatherhead,  is  not  within  the  powers  of 
the  said  Companies  or  of  the  directors  thereof,  but  that  the  same 
is  illegal  and  void,  and  that  the  defendants  Leo  Schuster,  Edward 
Crowley,  and  George  Frederick  Hotham,  the  defendant  William 
Arthur  Wilkinson,  and  also  such  of  the  defendants  Samuel  Laing, 
William  Cash,  Charles  Sedgefield  Crowley,  John  Lawrie,  John  Nix, 
and  James  Wishaw,  as  concurred  in  any  of  the  illegal  i)ayments  in 
the  bill  mentioned  out  of  the  funds  of  the  South  Coast  Company, 
"   may  be  decreed  to  replace  the  same  with  interest  thereon :  and 

[  •345  ]  that  the  *defendant8  Samuel  Laing,  Leo  Schuster,  William  Cash, 
Charles  Sedgefield  Crowley,  Edward  Crowley,  George  Frederick 
Hotham,   John  Lawrie,  John  Nix,  and  James  Wishaw,  may  be 
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decreed  to  replace  and  repay  all  sums,  which  have  been  or  may  be  Salomons 
paid  out  of  the  funds  of  the  South  Coast  Company,  in  pursuance  of  la^nr. 
the  said  agreement  or  arrangement  respecting  the  proposed  railway 
from  Epsom  to  Leatherbead.  The  bill  further  prays  for  a  sale  of 
2,033  shares  in  the  Portsmouth  Company,  which  formerly  belonged 
io  the  London  and  Croydon  Railway  Company,  and  that  an  injunc- 
tion may  be  granted  to  restrain  the  parties  from  carrying  out  the 
agreement  as  to  the  proposed  railway  from  Epsom  to  Leatherbead, 
and  also  from  applying  any  of  the  monies  or  funds  of  the  South 
Coast  Company  in  payment  of  the  20,000/.,  or  in  payment  of  further 
calls  on  the  4,000  shares  and  677  shares  in.  the  Portsmouth  Com- 
pany ;  and  the  bill  prays  for  payment  of  costs  by  the  directors  of 
the  Company,  who  are  defendants,  and  for  further  relief. 

To  this  bill,  two  demurrers  for  multifariousness  and  for  want 
of  equity  have  been  put  in  :  one  by  the  defendants  Samuel  Laing, 
Leo  Schuster,  William  Cash,  Charles  Sedgefield  Crowley,  Edward 
Crowley,  George  Frederick  Hotham,  John  Lawrie,  Jolin  Nix,  James 
Wishaw,  and  the  South  Coast  Company ;  and  the  other  by  William 
Arthur  Wilkinson  and  the  Portsmouth  Company. 

The  bUl,  though  in  a  prolix  and  complicated  form,  states,  to  the 
effect,  that,  in  the  year  1846,  there  were  five  several  Railway  Com- 
panies known  by  the  respective  names  of  the  London  and  Croydon 
Company,  the  Croydon  and  Epsom  Company,  the  London  and 
Brighton  Company,  the  Brighton,  Lewes  and  Hastings  Company, 
*and  the  Brighton  and  Chichester  Company,  and  also  another  [  •34»i  ] 
Railway  Company,  called  the  Direct  London  and  Portsmouth  Com- 
pany: that  2,083  shares  of  the  Direct  London  and  Portsmouth 
Railway  Company  had  become  vested  in  William  Arthur  Wilkinson, 
Benjamm  Baines,  and  John  Lawrie,  in  trust  for  the  London  and 
Croydon  Company :  that  by  an  Act  passed  in  the  9  &  10  Vict. 
c.  ccxxxiii.,  intituled  **  An  Act  to  consolidate  and  unite  the  London 
and  Brighton  and  the  London  and  Croydon  Railway  Companies, 
and  the  undertakings  belonging  to  them,*'  it  was  enacted,  that  the 
several  Companies  therein  mentioned  should  be  dissolved,  and  that 
the  powers  given  to  them  should  be  vested  in  the  Company  thereby 
incorporated  ;  and  that  the  several  persons  and  corporations  who, 
before  the  passing  of  the  Act,  were  proprietors  of  shares  in  the 
capitals  or  joint  stock  of  the  dissolved  Companies,  should  be  united 
into  a  Company,  for  the  purpose  of  working,  completing,  and  main- 
taining the  railways  and  works  authorized  to  be  made  by  or  for  the 
dissolved  Companies,  under  the  authorities  vested  in  them ;  and, 
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Salomons  for  those  purposes,  should  be  incorporated  by  the  name  of  "  The 
L4IKG.  London,  Brighton  and  South  Coast  Railway ;  "  and  the  railways 
and  appurtenances  belonging  to  the  dissolved  Companies,  and  also  all 
monies,  stock,  shares,  securities  and  books,  to  which  the  dissolved 
Companies  were  entitled,  were  to  become  vested  in  the  Company 
thereby  incorporated,  and  the  said  Act  contained  various  enact- 
ments respecting  the  capital  and  stock  of  the  Company  thereby 
incorporated  and  the  shares  therein. 

The  plaintiff  in  this  cause  was,  under  the  provisions  of  the  Act, 
entitled  to  forty-eight  shares  in  the  new  or  South  Coast  Company: 
and  he  afterwards  purchased  100  other  shares  therein.  It  is  not 
disputed  by  this  bill,  but  that,  under  the  provisions  of  the  Act,  the 
[  *i)47  ]  2088  ^shares  in  the  Direct  London  and  Portsmouth  Bail  way  Com- 
pany, which  were  vested  in  W.  A.  Wilkinson,  B.  Baines,  and  John 
Lawrie,  in  trust  for  the  London  and  Croydon  Company,  became 
the  property  of  the  South  Coast  Company.  But  the  bill  for  incor- 
porating the  South  Coast  Company  contains  no  power  authorising 
the  Company,  directly  or  indirectly,  to  subscribe  for  or  purchase 
any  shares  in  the  Direct  London  and  Portsmouth  Company,  or  to 
apply  their  funds  or  capital  for  any  such  purpose.  And  none  of 
the  dissolved  Companies  had  any  such  power. 

The  bill  alleges,  that  Samuel  Laing  (the  chairman),  Leo  Schuster 
(the  deputy  chairman),  and  William  Cash,  Charles  Sedgefield 
Crowley,  Edward  Crowley,  George  Frederick  Hotham,  John  Lawrie, 
John  Nix,  and  James  Wishaw  were  directors  of  the  South  Coast 
Company ;  and  that  the  same  Samuel  Laing,  Charles  Sedgefield 
Crowley,  Edward  Crowley,  George  Frederick  Hotham,  John  Nix, 
and  Leo  Schuster  were  also  directors  of  the  Direct  London  and 
Portsmouth  Company.  The  bill  then  states,  that  before  the  Ports- 
mouth Company  could  put  in  force  their  compulsory  powers  for 
taking  land  for  the  purposes  of  their  railway,  it  was  necessary,  that  a 
sum  of  1,450,0002.,  the  estimated  expense,  should  be  subscribed  for, 
but  that  no  more  than  1,250,000/.,  including  the  value  of  the  2,083 
shares  which  had  belonged  to  the  London  and  Croydon  Company, 
had  been  subscribed  for,  and  consequently,  that  further  subscrip- 
tions, to  the  amount  of  200,0(K)Z.,  at  least,  were  required  to  be 
obtained ;  but  it  was  found  impracticable  to  obtain  them  in  the 
ordinary  way  ;  and  that,  under  such  circumstances,  the  directors  of 
the  two  Companies  concurred  in  a  scheme,  for  supplying,  and 
agreed  to  supply,  the  deficient  subscriptions  wanting  by  the  Ports- 
r  ^348  ]      mouth  Company,  out  of  the  funds  of  the  South  *Coast  Company,  by 
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means  of  some  of  the  directors  Bubscribing  for  shares  in  the  Ports-     salomoi^s 
month  Company  in  their  own  names,  but  as  alleged  trustees  for  the       rj' 
South  Coast  Company.    And,  on  the  16th  of  October,  1846,  the  '''*' 

directors  of  the  Portsmouth  Company  passed  a  resolution  as 
follows:  "Whereas,  previously  to  notice  being  given  for  the 
purchase  of  land,  it  is  necessary,  that  the  signature  to  the 
Parliamentary  contract  should  be  completed,  to  the  extent  of  the 
estimated  expense  for  makmg  the  railway,  viz.  1,450,000/.,  it  is 
resolved,  that,  with  a  view  to  complete  the  subscription  for  the 
whole  amount  mentioned  in  the  Act  as  the  estimated  sum  for 
defrajing  the  expenses  of  the  undertakings,  and  which  is  requisite 
before  any  of  the  powers  for  the  compulsory  purchase  of  land  can 
!«  enforced,  the  South  Coast  Railway  be  requested  to  claim  sub- 
scriptions  to  the  contract  to  the  extent  of  200,000Z.,  as  the  agree- 
ment  between  the  two  parties  contemplates,  that  any  capital 
required  beyond  the  sum  of  1,250,000/.  should  be  provided  for  by 
the  South  Coast  Company." 

And  on  the  4th  of  November,  1846,  the  directors  of  the  South 
Coast  Company  resolved,  "  that  the  shares  necessary  to  complete 
the  capital  of  the  Portsmouth  Company  be  issued  to  Mr.  Schuster, 
Captain  Hotham  and  Mr.  Crowley,  that  the  deposit  be  paid  thereon, 
and  the  members  of  the  Board  be  requested  to  sign  the  Portsmouth 
deed  for  the  needful  amount,  and  that  2,083  shares,  standing  in  the 
name  of  Messrs.  Wilkinson,  Baines  and  Lawrie,  be  transferred  to 
the  said  trustees,  after  the  deed  shall  be  fully  signed  in  respect  of 
such  shares."  And  that,  on  the  10th  of  November,  1846,  it  was 
resolved  by  the  directors  of  the  Portsmouth  Company,  that  4,000 
shares,  to  represent  the  capital  referred  to  in  the  resolution  of  the 
said  16th  of  October,  should  be  issued  to  Leo  Schuster,  Edward 
Crowley  *and  George  F.  Hotham,  as  trustees  for  the  South  Coast  [  '^^^  ] 
Company,  agreeably  to  the  resolution  of  the  board  of  directors  of 
that  Company  of  the  4th  of  November. 

In  porsuance  of  the  arrangements  expressed  in  these  resolutions, 
the  defendants  Leo  Schuster,  Edward  Crowley,  and  George 
Frederick  Hotham  subscribed,  in  their  names,  for,  and  procured 
to  be  allotted  to  them,  4,000  shares  in  the  Portsmouth  Company. 
They  executed  the  deed  relating  to  the  shares,  and  they  and  the 
other  directors  of  the  South  Coast  Company  paid,  out  of  the  monies 
and  fonds  of  that  Company,  the  sum  of  15,000/.  for  such  4,000 
shares  in  the  Portsmouth  Company,  being  after  the  rate  of  8/.  158. 
for  each  share ;  and  besides,  the  2,088  shares  formerly  standing  in 
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Salomons     the  names  of  William  Arthur  Wilkinson,  Benjamin  Baines,  and 
T.AiNG.       John  Lawrie  were  transferred  into  the  names  of  Leo  Schuster, 
Edward  Crowley,  and  George  Frederick  Hotham,  in  addition  to  the 
4,000  shares ;  and  afterwards,  with  the  view  to  give  further  assist- 
ance to  the  Portsmouth  Company  out  of  the  funds  of  the  South 
Coast  Company,   the   defendants,  directors  of  the   South    Coast 
Company,  agreed  that  such  further  assistance  should  be  advanced 
out  of  the  funds  of  the  South  Coast  Company ;  and  that  the  defen- 
dants   Leo    Schuster,    Edward  Crowley,  and   George    Frederick 
Hotham,  or  some  other  of  the  defendants,  should  subscribe  for  or 
purchase  certain  additional  shares  in  the  Portsmouth  Company, 
and  that  the  deposit  or  purchase-money  for  such  shares  should  be 
paid  out  of  the  funds  of  the  South  Coast  Company:  and  that 
accordingly,   677  additional  shares  in  the  Portsmouth  Company 
were,  in  pursuance  of  such  agreement  of  the  South  Coast  Company, 
purchased  by  the  said  Leo  Schuster,  Edward  Crowley,  and  George 
[  *360  ]      Frederick  Hotham,  or  some  others  of  the  defendants,  and  *the  sum 
of  2,5881.  IBs.  was  paid,  as  purchase  or  deposit  money,  out  of  the 
funds  of  the  South  Coast  Company.     The  bill  alleges,  that  these 
transactions  were,  and  were  known  to  be,  illegal,  and  that  an 
attempt  was  made  to  procure  a  Parliamentary  sanction  for  the 
same,  but  that  the  bill  which  was  brought  in  for  the  purpose  was 
thrown  out. 

The  bill  then  proceeds  to  state,  that  the  Portsmouth  Company, 
being  unable  to  complete  their  whole  line,  had  resolved  to  abandon 
the  greatest  portion  of  it,  and  to  complete  only  four  miles  of  it,  viz. 
the  part  leading  from  Epsom  to  Leatherhead ;  and  that,  for  the 
purpose  of  enabling  them  to  complete  even  that  part  of  it,  further 
assistance  was  wanting,  and  it  was  agreed  between  the  two  Com- 
panies or  their  directors,  that  the  South  .Coast  Company  should, 
out  of  their  funds,  supply  the  Portsmouth  Company  with  pecuniary 
assistance  for  the    purpose,  and  should,  accordingly,   pay   them 
20,000/.  by  way  of  what  is  called  **  compensation  for  preliminary 
and  Parliamentary  expenses ;  *'  and  that  an  application  to  Parlia- 
ment should  be  made,  to  authorise  the  South  Coast  Company  to 
purchase  the  four  miles  of  railway  from  Epsom  to  Leatherhead  for 
50,000/.,  including  the  20,000/.,  which  was  to  be  paid  in  any  event ; 
and  that,  in  the  meantime  and  until  Parliamentary  authority  could 
be  obtained,  the    South   Coast    Company  should  work  the   line 
intended  to  be  purchased  as  if  it  were  their  own. 

The  bill  then  states,  at  great  and  I  think  unnecessary  length,  the 
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prooeedingBinthecase  of  Cohen  v.  WiUdnson  (i),  a  report  made  to  a     Salomons 
meeting  of  the  Portsmouth  Company,  together  with  an  address  or       lai'nq. 
speech  of  Mr.  Wilkinson,  a  meeting  of  the  Soath  Coast  Company, 
*and  an  explanation   or  speech  of  Mr.  Laing ;    all,  I    presome,       l^'^^] 
inserted,  for  the  pmrpose  of  showing  the  negotiation  between  the 
Companies,  for  the  purpose  of  completing  or  obtaining  authority 
for  completing  the  purchase,  by  the  South  Coast  Company,  of  the 
portion  of  the  line  not  abandoned  by  the  Portsmouth  Company, 
for  50,0001.,  including  the  2O,00OZ.,  which  in  one  place  is  called  a 
premium.    It  is  then  stated,   that  the  defendants,   the  present 
directors  of  the  South  Coast  Railway  Company,  have  already  paid, 
out  of  the  funds  of  such  Company,  some  portion  of  the  2O,O0OZ., 
and  intend  to  pay  further  sums  to  the  Portsmouth  Company  on 
account  thereof. 

It  was  argued  for  the  demurrer,  that  the  relief  prayed  for  by  this 
bill  is  divisible  into  two  distinct  heads :  first,  in  respect  of  the 
shares  of  the  Portsmouth  Company  purchased  out  of  the  funds  of, 
the  South  Coast  Company;  second,  in  respect  of  the  agreement 
alleged  to  have  been  made  for  the  purchase  by  the  South  Coast 
Company  from  the  Portsmouth  Company  of  the  line  from  Epsom 
to  Leatherhead. 

It  was  alleged,  that  in  respect  of  the  2,088  shares  in  the  Ports- 
mouth Company,  which  became  vested  in  the  South  Coast  Company 
by  the  Amalgamation  Act,  the  South  Coast  Company  became  entitled 
to  an  mterest  in  the  affairs  and  concerns  of  the  Portsmouth  Company ; 
and,  for  the  purpose  of  proteeting  that  interest,  were  entitled  to 
enlarge  it»  if  they  thought  fit,  and  thereby,  or  otherwise,  ip  apply 
their  own  funds  in  promoting  the  interest  of  the  Portsmouth  Com- 
pany; and  it  was  further  suggested,  that  the  bill,  not  alleging  that 
the  purchased  shares  were  paid  for  out  of  capital,  but  only  out  of 
the  funds  of  the  South  Coast  Company,  those  f (inds  niay  have  been 
such  as  the  directors  had  authority  *to  apply  in  the  manner  they  [  *3n^  J 
did ;  and  it  was  alleged,  that,  in  fact,  there  are  various  modes,  in 
which  it  might  have  been  done,  and  in  which,  in  the  argument  of 
a  demurrer,  it  ought  to  be  presumed  to  have  been  done,  without 
going  beyond  the  powers  of  the  Act.  These  arguments  were; 
urged  with  great  zeal,  but  I  am  of  opinion  that  they  cannot  be 
maintained. 

A  BaQway  Company,  incorporated  Igr  Act  of  Parliament,  is. 
bound  to  apply  all  the  monies  and  property  of  the  Company  fojr  the. 

(1)  AtUe,  pp.  47.  64. 
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salouoks  purposes  directed  and  provided  for  by  the  Act  (i),  and  for  no  other 
ijuNG.  purpose  whatever.  When  the  expenses  are  paid,  and  the  pubUc 
purposes  which  are  directed  and  provided  for  by  the  Act  (and  which 
were  the  motive  or  inducement  for  granting  the  powers  given  by 
the  Act),  are  fully  performed,  any  surplus  which  may  remain,  after 
setting  apart  a  sum  to  answer  contingencies,  may  (if  not  applied  in 
enlarging,  improving,  or  repairing  the  works)  be  divided  among  the 
shareholders.  The  dividend,  \>l)ich  belongs  to  the  shareholders 
and  is  divisible  among  them,  may  be  applied  by  them,  severally,  as 
their  own  property. 

But  the  Company  itself,  or  il.«  directors,  or  any  number  of  share- 
holders assembled  at  a  meeting  or  otherwise,  have  no  right  to 
dispose  of  the  share  of  the  general  dividend  which  belongs  to  any 
particular  shareholder,  in  any  manner  contrary  to  the  will  or  with- 
out the  consent  or  authority  of  that  particular  shareholder.  Any 
application  of  or  dealing  with  tlr^  capital,  or  any  part  of  the  capital, 
or  any  funds  or  money  of  the  Company,  which  comes  under  the 
control  or  management  of  the  directors  or  governing  body  of  the 
Company,  in  any  manner  not  distinctly  authorised  by  the  Act,  is,  in 
[  *»5H  ]  my  opinion,  an  illegal  application  or  '^'dealing ;  and,  without  meaning 
to  say,  that  it  is  or  could  be  practicable  for  individual  shareholders 
to  interfere  on  every  occasion  of  alleged  misapplication  of  particular 
sums,  I  am  of  opinion,  that  if,  as  in  this  case,  the  directors  are 
proceeding  upon  an  illegal  principle,  and  for  purposes  not  authorised 
by  the  Act,  to  involve  the^  Company  or  the  shareholders  of  the 
Company,  or  any  of  them,  in  liabilities,  to  which  the  shareholders 
or  any  shareholder  never  consented,  relief  may  and  ought  to  be 
given  in  this  Com*t ;  and  that  the  mere  circumstance  of  the  South 
Coast  Company  having  obtained,  as  it  is  not  now  disputed  they  did 
lawfully  obtain,  a  certain  number  of  shares  in  the  Portsmouth 
Company,  is  not  a  reason  why  the  Company  should  be  enabled  or 
permitted  to  purchase  more  shares,  and  thereby  increase  the  risks 
to  which  Parliament  permitted  the  shareholders  to  be  exposed,  by 
the  sbfires  which  tnay  have  become  vested  in  them  by  the  Amalga- 
mation Act,  or  why  the  directors  should  be  permitted  to  divert  as 
much  of  the  funds  of  the  Company  as  they  think  proper,  or  indeed 
any  part  of  those  funds,  for  the  support  of  another  Company,  having 
distinct  objects,  and  meant  to  be  applied  to  purposes  di&rent  from 
those,  in  consideration  of  which  alone  their  powers  were  granted  to 
them, 

(1)  8  Vict.  c.  16,  8.  122. 
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I  am,  therefore,  of  opinion,  that  the  demurrers,  for  want  of  equity, 
moat  be  overruled. 

But  the  demurrers  for  multifariousness  remain,  and,  having 
regard  to  the  mode  in  which  the  allegations  are  stated  in  this  bill, 
I  think  that  the  grounds  of  complaint  are  stated  as  distinct  matters. 
It  was  argued  for  the  plaintiff,  that  the  agreement  for  the  purchase 
of  the  line  from  Epsom  to  Leatherhead  was  but  a  sequence  of  the 
former  transaction  as  to  the  purchase  of  shares ;  but  I  have  sought 
in  vain  for  any  ^allegation  in  the  bill,  which,  in  the  least  degree, 
connects  the  transactions.  I  may  conjecture,  and  I  think  it  rather 
difficult  not  to  conjecture,  that  all  the  transactions  are  connected 
and  form  part  of  one  design  or  scheme ;  but  such  scheme  is  not 
distinctly  stated,  and  I  can  only  proceed  upon  that  which  is 
distinctly  stated,  which,  in  the  great  prolixity  of  this  bill,  I  collect 
to  be,  that  there  was  an  illegal  transaction  of  purchasing  shares  in 
the  Portsmouth  Company,  and  another  illegal  transaction  or  agree- 
ment  for  the  purchase  of  a  railway  the  property  of  the  same  Com- 
pany. The  two  transactions  are,  as  I  think,  both  of  them  illegal, 
for  the  same  reasons,  that  they  alike  involve  illegal  applications  of 
the  funds  of  the  South  Coast  Company.  But  they  are  not  alike, 
either  as  to  the  persons  affected  by  them,  or  as  to  the  relief  which 
may  ultimately  be  given  in  respect  of  them ;  and  unless  they  are 
connected  in  a  way  which  does  not  appear  by  this  bill,  I  think  relief 
cannot  be  given  upon  them  both  in  one  bill. 

Overrule  the  demurrers  for  want  of  equity. 

Allow  the  demurrers  for  multifariousness,  with  leave  to  amend 
the  bill. 


SALOMOsra 
Laixg. 


[•JI54J 


BUCHANAN  *.  GREENWAY(l)- 

(12  Beay.  355—356.) 

Where  a  mortgagee  leoeives  rents  between  the  report  and  day  of  payment, 
it  ia  not  the  practioe,  on  directing  the  accounts  to  bd  continued  and  the  timo 
to  be  extended,  to  order  the  mortgagor  forthwith  to  p^  the  arrears  of 
interest  and  ooetB. 

A  DECBBB  had  been  made  for  a  foreclosure ;  the  Master  had  aseer- 
tained  the  amount  due,  and  had  fixed  a  time  for  payment.  Between 
the  date  of  the  report  and  the  day  appointed  for  payment,  the 
mortgagee  had  received  two  small  sums  of  8/.  7«.  Hid.  and 
91. 1$.  Hid.  for  rent. 


1849. 
Jhe,22. 

RolU  Court. 

Tx>id 

Lanodalb, 

M.B. 

[355] 


(1)  (himan  ▼.  Llewdlin  (1SS6)  34  Oh.  D.  143. 


118  1849.     CH.     12  BEAV.  855— 856.  Tr.R. 

nuoHANAN  Mr.  Roxipell  and  Mr.  Selwyn,  for  the  mortgagor,  asked  for  a 

grrekway.    reference  back  to  take  an  account  of  the  subsequent  rents,  and  to 
fix  a  new  day  for  payment. 

[They  cited  Garlick  v.  Jackson  (l),  Alden  v.  Foster  (2).] 

Mr.  Turner  and  Mr.  J.  H.  Taylo7\  for  the  mortgagee : 

Bather  than  incur  a  further  delay,  the  mortgagee  is  willing  to 
verify  by  affidavit  the  amount  received,  and  to  pay  it  over  to  the 
defendant. 

At  all  events,  no  order  should  be  made  postponing  the  payment, 
except  on  the  condition  of  the  immediate  payment  of  the  arrears  of 
interest  and  costs  (d). 

Mr.  Roupeli,  in  reply : 

The  mortgagor  is  entitled  to  have  the  account  continued.  The 
delay  has  been  occasioned  by  the  mortgagee  himself,  who,  by  his 
[  •^"^  ]  own  *act,  has  altered  the  state  of  the  account.  This  is  not  like  the 
case  of  a  mortgagor  asking,  by  way  of  indulgence,  an  enlargement 
of  the  time,  and  who,  as  a  condition,  is  required  to  pay  up  the 
arrears  of  interest  and  costs. 

The  Master  of  the  Bolls  : 

Bents  have  been  received  by  the  mortgagee,  which  have  not  been 
brought  into  the  account.  I  think  that  this  prevents  the  foreclosare, 
and  makes  it  necessary  to  carry  on  the  accounts,  and  to  appoint 
another  day  for  payment. 

The  only  question  is  upon  what  terms  the  time  is  to  be  enlarged  ; 
and,  as  I  am  not  satisfied  that  when  the  account  has  been  altered 
by  the  mortgagee  himself,  it  is  the  practice  to  order  the  immediate 
payment  of  the  arrears  of  interest  and  costs,  I  must  simply  direct 
the  Master  to  continue  the  accounts  and  appoint  a  new  day,  not 
exceeding  three  months,  for  payment,  and  to  add  the  costs  of  the 
application  (4). 

(1)  55  B.  B.  33  (4  Beav.  154).  (3)  See  Eyre  v.  ffatuon,  50  B-  It 

(2)  59  B.  B.  572  (5  Beav.  592);  and      253  (2  Beav.  478). 

see  OeJdard  v.    HM-nhy,  58  B.  B.  60  (4)  Beg.  Lib.  1849  A.  fol.  43-1. 

(1  Hare,  251). 
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BUDGE  V.  WINNALL(l). 

(12  Bear.  357—361 ;  S.  C.  18  L.  J.  CL  469;  13  Jur.  737.) 

A  devise  of  real  estate  in  the  occupation  of  the  testator,  in  trust  for  A., 
with  a  bequest  of  all  live  and  dead  stock,  and  all  personal  estate  to  B. : 
Held,  that  the  emblements  on  the  real  estate  passed  to  B. 

A  testator,  standing  in  loco  parentis,  gave  to  trustees  a  legacy  of  4,000/., 
on  trust  to  pay  it  to  A.  B.,  on  his  attaining  twenty-one.  He  authorised 
them  to  raise  it  by  mortgage  of  his  real  estates ;  and  out  of  the  monies 
thereby  bequeathed,  to  raise  such  sum,  not  exceediog  the  interest  at 
4  per  cent,  of  the  expectant  portion,  as  to  them  should  seem  sufficient  for 
maintenance :  Held,  that  the  legatee,  during  minority,  was  entitled  to 
msintenance  only,  and  not  to  the  whole  amount  of  interest  on  the  legacy. 

Thb  testator  devised  a  real  estate  called  Prior's  Court,  which 
was  in  his  occupation  at  his  death,  to  two  trustees,  who  were  also 
his  executors,  in  trust  for  John  Barrett  for  life,  with  remainders 
over ;  and  he  devised  other  real  estates  in  trust  for  other  parties. 

He  also  bequeathed  to  the  same  trustees  and  executors  "  all 
his  live  and  dead  stock,  household  furniture  and  effects,  and  all 
hiB  personal  estate  whatsoever  and  wheresoever,"  upon  trust  to 
sell&c. 

He  bequeathed  12,000Z.  sterling,  and  the  residue  of  his  personal 
estate,  to  the  executors,  upon  trust  to  invest  the  same,  and  pay 
4,00OL,  part  thereof,  to  his  grandson,  James  Barrett,  *'  on  his 
attaining  the  age  of  twenty-one  years ; "  and  the  sum  of  2,000Z., 
other  part  thereof,  to  his  granddaughter,  Louisa  Barrett,  on  her 
attaining  twenty-one  years,  or  marrying  under  that  age.  And  in 
case  only  one  of  them  should  live  to  attain  the  age  of  twenty-one 
years  or  marry,  as  aforesaid,  then  the  said  sum  of  6,0002.  was  to 
be  in  trust  for  such  one  grandchild. 

He  declared  the  trusts  of  the  other  6,000Z.  and  of  the  residue  of 
his  personal  estate  in  favour  of  other  parties. 

The  testator  authorised  and  empowered  his  trustees,  within  twelve 
months  after  his  decease,  to  raise  the  12,000Z.  by  mortgage  of  his 
real  estates. 

He  declared  that  it  should  be  lawful  for  the  trustees,  out  of  the 
trust  monies  thereby  bequeathed,  to  levy  and  raise,  for  the  main- 
tenance and  education  of  his  grandchildren,  "  for  whom  he  intended 
to  provide  a  portion  or  portions  as  aforesaid ;  "  in  the  mean  time, 
and  until  his  and  their  portion  or  respective  portions  should  become 
payable,  such  yearly  sum  and  sums  of  money,  not  exceeding  what 
the  interest  of  the  expectant  portion  or  portions,  intended  to  be 
thek-eby  provided  for  such  child  or  children  respectively,  would 
(1)  In  re  Root  (ISSO)  H  Ch.  P.  «fl6,  1 6  L.  J..  Qh,  397, 43  L.  T.  719, 


1849. 

Jult/  20,  21, 

22. 

Dec.  22. 

BvlU  Court, 

Lord 

Lanodalr, 

M.R. 

[S57] 
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RuDOE       amount  to,  after  the  rate  of  4Z.  per  cent,  per  annum,  as  to  the  said 
WINNAI.L.     trustees  should  seem  sufficient,"  and  to  be  raised  and  paid  in  such 
manner  and  at  such  times  as  to  the  trustees  should  seem  meet. 

The  testator  also  authorised  them  to  raise  any  sum  for  their 
advancement  or  preferment. 

After  the  testator's  death,  the  emblements  on  the  Prior's  Court 
estate  at  the  testator's  death,  consisting  of  crops  of  wheat,  turnips, 
and  vetches  unsevered,  were  sold,  and  produced  2102.  5«. 

It  also  appeared,  that  the  testator,  in  his  life,  stood  in  loco 
parentis  towards  the  two  grandchildren,  their  father  being  dead. 

Two  questions  arose,  first,  whether  the  emblements  belonged  to 
the  devisee  of  the  estate,  or  to  the  legatee  of  the  personalty  ? 
[  ssd  ]  Secondly,  whether  the  grandchildren  were  entitled  to  the  full 

amount  of  4  per  cent,  on  their  portion,  or  only  to  that  portion  of  it, 
which  had  been  applied  by  the  trustees  towards  their  maintenance 
and  education  ? 

Mr.  Roupell  and  Mr.  Elmsley,  for  parties  interested  in  the 
personal  estate,  contended,  that  the  emblements  formed  part  of  the 
personal  estate.  [They  cited  Cox  v.  Godscdve  (1),  West  v.  Moore  (2), 
and  Vaisey  v.  Reynolds  (3).] 

Secondly,  that  the  testator  only  intended  the  grandchildren  to 
have  sufficient  for  their  maintenance,  until  their  legacies  became 
payable ;  and  the  gift,  which  consisted  only  in  the  direction  to  pay 
on  attaining  twenty-one,  did  not  vest  until  that  time. 

Mr.  Walpole  and  Mr.  E.  L.  Pemberton  for  the  two  grandchildren, 
[cited  Cliambers  v.  Goldwin  (4),  Boddy  v.  Dawes  (6)] : 
[  -^60  ]  It  will  be  said,  that,  in  this  case,  the  testator  has  made  another  pro- 

vision for  the  maintenance,  and  that  therefore  the  rule  does  not  apply 
as  in  Donovan  v.  Needham  (6)  ;  but  here  the  provision  is  made  not  out 
of  other  funds,  but  out  of  the  interest.  The  distinction  is  pointed  at 
by  the  Court  in  Wynch  v.  Wynch  (7),  where  the  Court  said,  "  If  it 
had  been  payable  out  of  the  interest  of  the  legacies,  I  should  have 
thought  the  daughters  entitled  to  what  they  claim."    *    *     * 

Mr.  Bowyer  argued,  that  the  testator,  having  made  a  provision 
for  the  maintenance  of  the  grand-children,  excluded  the  implied 

(1)  S  B.  B.  570  (6  East,  604,  n.}.  (5)  44  B.  B.  91  (1  Keen,  362). 

(2)  .9  B.  B.  460  (8  East,  339).  (6)  73  B.  R  309  (9  Beay.  164). 
^(3)  29  B.  B.  4  (6  Buss.  12).  (7)  1  Cox,  433 ;  fully  stated  in  73 

(4)  8  B.  B.  61  (11  Yes.  1).  B.  B.  311. 
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gift  of  interest.    That  there  was  no  absolute  direction  to  raise  the       Rudok 
12,00(M.,  bat  a  discretionary  power  only,  and  that  the  amount  of     winnalu 
maintenance  was  also  to   be    limited  by  the  discretion  of  the 
trustees. 

Mr.  Turner  and  Mr.  Hetherington,  for  the  devisee  of  the  real 
estate,  argued,  that  the  words  "  live  and  dead  stock "  were 
insufficient  to  deprive  the  devisee  of  the  crops  growing  on  the 
estate  at  the  testator's  death ;  and,  secondly,  that  the  grand-children 
were  only  entitled  to  a  sufficient  sum  for  their  maintenance,  and  not 
to  the  amount  of  interest  not  so  employed. 


The  Masteb  of  the  Bolls  declared,  that  the  emblements  or 
crops  growing,  at  the  time  of  the  testator's  death,  on  such  part  of 
his  real  estates  as  were  then  in  his  own  occupation,  formed  part  of 
the  personal  estate  of  the  testator. 

And  that  James  Barrett,  in  respect  of  his  presumptive  interest  in 
the  sum  of  4,000L,  was  entitled  to  maintenance  and  education  only, 
nniil  he  obtained  a  vested  interest. 


[S61] 


ROBERTSON   v.  SKELTON(i). 

(12  Beav.  363—365 ;  S.  0.  19  L.  J.  Ch.  140.) 

Bj  conditions  of  sale,  interest  was  payable  from  November,  1816,  if, 
••  from  any  cause  whatever,"  the  purchase  should  not  bo  then  completed. 
The  vendors  did  not  make  out  their  title  untU  March,  1849 :  Held,  that 
interest  was  payable  only  from  the  last-meutioned  period. 

This  case,  reported  ante,  p.  89,  on  another  point,  now  came  on  upon 
the  question :  from  what  time  interest  was  payable  on  the  purchase 
money  ? 

The  sale  took  place  by  auction  on  the  24th  of  July,  1846,  and 
Higinbotham  became  the  purchaser. 

By  the  conditions  of  sale,  the  purchaser  was  to  get  the  report 
confirmed  before  the  8th  of  August,  and  in  default,  the  vendor  was 
to  be  at  liberty  to  do  so  at  the  purchaser's  expense-  The  purchaser 
was  to  pay  his  purchase  money  into  Court  before  the  12th  of 
November,  1846,  and  to  be  let  mto  possession  as  from  the  29th  of 
September,  1846 ;  "  but  in  the  event  of  the  purchase  not  being 
completed,  from  any  cause  whatever,  and  the  purchase  money  not 
paid  before  the  12th  of  November,  1846,  the  purchaser  was  to  pay 

(1)  See  the  caMe  on  this  poiiit  in  a  note  on  De  Viime  v.  De  FtMW,  84  B.  B. 
mtp.  83^-O.A.8. 


1849. 

Dec.  10. 

1850. 

BolU  Court. 

Loid 

Lanodalk, 

M.R. 

[368] 
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Robertson    interest  on  his  purchase  money,"  at  5  per  cent,  from  the  12th  of 
Skblton.      November,  until  payment. 

In  consequence  of  the  purchaser's  default,  the  plaintiff,  on  tlie 
20th  of  April,  1847,  obtained  an  order  to  confirm  absolutely  the 
Master's  report  of  the  best  purchaser. 
[  8«*  ]  In  June,  1847,  on  an  application  by  the  plaintifif  to  have  the 

purchase  money  paid  into  Court,  a  reference  was  made  to  the 
Master  to  inquire  whether  a  good  title  could  be  made. 

The  Master  reported  that  a  good  title  could  be  made,  and  his 
report  was  confirmed  on  the  8th  of  March,  1849. 

The  question  was,  whether  the  purchaser  was  liable  to  pay 
interest  from  the  12th  of  November,  1846,  or  from  what  other  time. 

Mr.  Mm-tindale,  for  the  plaintiff,  asked  that  the  purchaser 
should  be  ordered  to  pay  interest  on  his  purchase-money  from  the 
12th  of  November,  1846.     *     *     * 

Mr.  Steere,  contra  : 

The  delay  has  been  occasioned  by  the  vendors  not  delivering  a 
proper  abstract,  and  by  their  not  making  out  their  title  to  the 
property.  They  cannot  take  advantage  of  their  own  wrong,  for  the 
[  •365  ]  purpose  of  charging  the  purchaser  with  interest.  Such  *general 
terms  as  ''  from  any  cause  whatever  "  do  not  extend  to  a  case, 
where  the  cause  has  arisen  from  the  vendor's  own  default. 

Whatever  might  have  been  the  rule  formerly  (i),  it  has  now  been 
settled  by  Lord  Cottenham,  in  a  precisely  similar  case  of  De  Visme 
V.  De  Visme  (2),  that  a  vendor,  under  such  a  condition  of  sale,  is 
entitled  to  interest  from  the  time  a  good  title  is  shown  only. 

Mr.  Martindale,  in  reply. 

The  Master  of  the  Kolls  said  he  would  look  at  the  authority 
last  cited  before  deciding. 

I860.        The  Master  of  the  Bolls  : 

^!!!_  '  The  vendor  asks  for  interest  from  the  12th  of  November,  1846, 

at  which  time  it  was  contemplated  that  the  purchase  would  be 
completed.  On  the  other  hand,  the  purchaser  resists  this, 
because  the  vendor  did  not  show  a  good  title  until  March,  1849, 
and  he  produces  the  case  of  De  Visme  v.  De  Visme,  in  which  the 
Lord  Chancellor  seems  to  have  held,  that  if  the  delay  in  com- 
pleting arises  from  the  vendor's  not  making  out  his  title,  the 

•  (I)  EidaiU  y.  SU^hcMon,  24  B.  E.         (2)  84  E.  E.  88  (1  Mao.  &  Gh.  336). 
161  (1  Sim.  &  St.  122). 
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purchaser  is,  under  such  a  condition  of  sale,  only  liable  to  interest    Robertson 
from  ibe  time  a  good  title  was  sbown.  hkkltok. 

Such  being  the  present  rule  of  the  Court,  I  am  of  opinion,  that 
the  vendor  is  not  entitled  to  interest  from  the  12th  of  November, 
1846,  but  only  from  the  confirmation  of  the  report. 


SCOTT  V.  WHEELER. 

(12  Beav.  366;  S.  C.  19  L.  J.  Ch.  402.) 
An  order  for  production  cannot  be  made  against  an  executor  upon    ^*>^^  Court, 


1850. 
]f\h.  7,  25. 


admissions  in  bis  testator's  answer. 

A  DEFENDANT  had  admitted  the  possession  of  certain  documents^ 
and  had  been  ordered  to  produce  them.  Before  production  he  died, 
and  a  simple  bill  of  revivor  being  filed  against  his  executor,  the 
suit  iras  revived. 

Mr.  James  Anderson  now  moved  for  production  against  the 
executor. 

Thb  Mastbb  of  thb  Bolls: 

You  must  obtain  the  executor's  admission  of  the  possession  before 
I  can  make  such  an  order. 


Lord 

Lanodale, 

M.R. 

[366] 


In  re  The  NORWICH  YARN  COMPANY. 

(12  Beav.  366—369.) 

1*y  a  deed  of  settlement  of  a  joint  sto(^  Company,  executors  were  not 
to  be  proprietors:  Held,  nevertlieless,  that  they  were  contributories,  and 
mi^t  maintain  a  petition  to  wind  up.  • 

Where  a  Company  is  insolvent,  and  has  been  getting  worse,  it  is  no 
answer  to  an  application  to  wind  it  up  to  say,  that  the  difficulties  are 
temporary,  and  that  there  is  hope  of  more  prosperous  times. 

In  1834,  the  Norwich  Tarn  Joint  Stock  Company  was  establiehed, 
with  a  capital  of  80,000{.  divided  into  800  shares,  nearly  the  whole 
of  which  had  been  paid  up. 

The  Company  was  regulated  by  a  deed  of  settlement,  one  of  the 
articles  of  which  provided,  that  *executors  of  deceased  proprietors 
should  not  be  proprietors  of  the  testator's  shares,  or  entitled  to 
rec^ve  any  dividends,  but  the  same  should  remain  in  suspense  until 
some  persons  should  become  proprietors  of  such  shares.  Provision 
was  however  made  for  the  executors  to  become  proprietors  in  the 
maimer  therein  pointed  out,  or  to  sell  and  transfer  th^  phares  with 
the  consent  of  the  directors. 


1»60. 
Jan.  14. 

RoUt  Court. 

Lord 

Lanodalk, 

M.R. 

[S66  ] 
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In  re  The  business  was  carried  on  at  a  loss,  and  in  Jane,  1846,  the 

Norwich  deficiencies  of  the  assets  of  the  Company  amounted  to  10,0002.  In 
cwAmny  "'^®^®'  "  *  heavy  loss "  was  reported,  and  the  dissolution  of  the 
Company  recommended.  In  letters  written  by  a  Mr.  Stewart  in 
1849,  it  was  represented  that  the  loss  approximated  to  80,0002., 
although  the  working  profits  of  the  year  amounted  to  1,7002. ;  but 
this  was  without  charging  interest  on  the  heavy  debts. 

Mr.  Harvey  was  a  proprietor  of  ten  shares.  He  died  in  1842,  and 
the  two  petitioners  were  his  executors.  They  sold  the  shares  in 
1842,  but  the  directors  refused  to  ratify  and  confirm  the  transfer, 
on  the  ground  of  the  circumstances  of  the  proposed  transferees. 

The  executors  now  presented  a  petition  under  the  Winding-up 
Acts  (0»  for  the  dissolution  of  the  Company,  and  the  winding  up  of 
the  concern. 

Mr.  Eoupell  and  Mr.  E.  Younge^  in  support  of  the  petition. 

Mr.  R.  Palmer,  for  Mr.  Cousins,  a  shareholder,  opposed  the 
petition,  contending,  first,  that  the  petitioners  as  executors,  were 
[  *368  ]  not,  by  the  provisions  of  the  *deed,  proprietors,  or  entitled  to  any 
share  in  the  profits ;  and  that  it  did  not  appear  that  the  concern 
was  insolvent  at  the  testator's  death,  which  was  necessary  to  make 
his  executors  liable;  secondly,  that  there  was  no  sufficient  evidence 
that  the  state  of  the  Company  was  such,  as  to  bring  the  case  within 
the  Act,  for  the  information  relied  on  was  a  mere  statement  in  the 
correspondence  of  Stewart,  who  was  not  an  officer  of  the  Company, 
and  no  actions  had  either  been  brought  or  been  threatened  against 
the  Company  or  proprietors ;  and,  lastly,  that  though  the  concern 
had  been  a  losing  one  during  a  temporary  depression  in  trade,  still 
that  it  was  improving,  and  might  yet  turn  out  profitable. 

Mr.  Turner  for  the  directors. 

Mr.  Roupell,  in  reply,  cited  Thomas's  case  (2),  to  show  that  the 
executors  were  to  be  deemed  contributories  within  the  Act. 

Thb  Master  of  the  Bolls: 

This  petition  prays  that  the  Company  may  be  dissolved,  and 
wound  up  under  the  recent  statute. 

Several  objections  have  been  made  to  this :  first,  it  is  said,  that 
it  has  not  been  proved  that  the  petitioners  are  under  any  liability 
to  pay :  but  I  think  that  they  are  clearly  interested,  and  may  be 

(1)  11  &  12  Yict.  0.  45,  and  12  &  13         (2)  75  B.  B.  206  (1  De  O.  ft  Sm. 

Vict  0.  108.  579).  . 
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caDed  on  to  contribute  or  pay.    This,  therefore,  is  no  sufficient        in  re 
objection  to  this  petition.    Secondly,  it  is  said,  that  the  petitioners     nobwich 
are  not  entitled  to  the  profits.     It  is  not  material,  whether  they  are     CMtPAwy 
or  not,  if,  by  the  Act,  they  are  to  be  deemed  contribatories. 

The  next  objection  is,  that  the  evidence  consists  in  part  of  letters  [  869  ] 
written  by  Stewart,  who  is  not  an  officer  of  the  Company.  It  is 
trae  that  he  has  given  information,  which  cannot  be  considered 
(official  information  from  the  Norwich  Yarn  Company ;  but  he  has 
btated  facts,  which  the  directors  have  stated  at  the  public  meeting 
of  the  Company,  and  I  think  this  objection  cannot  prevail. 

Next  it  is  said,  there  has  been  no  account  duly  audited,  showing 
the  state  of  the  affairs  of  the  Company.  It  is  alleged  in  the  affidavit 
ibat  there  is  such  a  provision  in  the  deed ;  but  it  is  not  stated  that 
it  has  not  been  acted  on. 

The  question  now  to  be  considered  is  this :  whether  the  circum- 
stances of  the  Company  are  such  as  to  make  a  dissolution  proper. 
Though  I  think  that  the  petition  does  not  state  the  facts  as  distuictly 
08  it  might,  still  I  am  of  opinion  that  it  states  enough  to  show  that 
the  order  ought  to  be  made. 

The  concern  is  insolvent,  and  has  been  daily  getting  worse  and 
worse.  Is  it  any  answer  to  say  that  the  Company  is  in  circum- 
stances of  temporary  difficulty,  and  that  there  is  every  hope  for 
more  prosperous  times  ?  Some  of  the  parties  may  fairly  imagine 
bO ;  but  that  is  no  reason  why  an  insolvent  concern  getting  daily 
worse  and  worse  should  be  allowed  to  go  on,  possibly  to  the  ruin  of 
all  parties  concerned  in  it. 

I  think  on  the  whole  that  the  order  should  be  made  as  prayed. 


SALOMONS  V.  LAING(l).  wo. 

(12  Beav.  377-384  ;  S,  C.  19  L.  J.  Ch.  291.)  MarohJ^b,  8. 

The  directors  of  one  incorporated  Bailway  Cotnpaoy  paid  over  its  funds    ^^^  Court. 
to  another  Bailway  Company,  for  purposes  wholly  unauthorised ;  and  the  ^^ 

latter  received  them  with  knowledge  of  the  breach  of  trust :   Held,  on     L^^^^^** 
demurrer,  that  the  second  Company  were  properly  made  parties  to  a  suit        p    *    -. 
to  bfring  back  the  fond ;  and,  secondly,  that,  iu  such  a  case,  an  individual        ^  ' 
shareholder  in  the  first  Company  might  sue  the  second  Company  "on 
behalf"  Ac.,  without  alleging  that  the  corporation  of  which  he  was  a 
member  had  refused  to  sue. 

Thb  bill  in  this  cause  having  been  found  defective  for  multi- 
fariousness (2),  the  plaintiff  amended  it,  by  striking  out  the  second 

(1)  BmsHll  V.  Wakefield  WaUrwarke      Ch.  496,  32  L.  T.  685. 
Co.  (187d)  L.  fi.  20  £q.  474,  44  L.  J.  (2)  See  ante,  p.  107. 
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Salomons  transaction  complained  of.  The  substance  of  the  statements  in  the 
Laino.       present  bill  was  as  follows  : 

The  South  Coast  Company  (i),  became,  under  their  Amalgamating 
Act  (2),  rightfully  possessed  of  2,088  shares  in  the  Portsmouth 
Bailway  Company  (i)  (an  independent  undertaking),  but  no  power 
was  given  to  them  of  increasing  their  stake  in  that  Company. 

The  bill  alleged,  that  some  of  the  defendants  were  directors  of 
both  Companies,  and  that  there  being  a  deficiency  in  the  subscription 
of  the  Portsmouth  Company,  necessary  to  enable  them  to  put  in 
force  their  compulsory  powers,  the  directors  of  the  two  Companies, 
in  order  to  complete  the  subscribed  capital,  entered  into  an  arrange- 
ment, whereby  the  South  Coast  Company  took  4,677  additional 
shares  in  the  Portsmouth  Company,  in  the  names  of  three  trustees, 
and  paid,  out  of  the  funds  of  the  South  Coast  Company,  the  sum  of 
24,5442.,  for  deposits  and  calls  thereon. 

The  bill  insisted,  that  this  transaction  was  illegal,  and  that  its 
illegality  was  known  to  the  directors  of  both  Companies.  It  charged, 
[  *378  ]  that  the  aforesaid  sum  "^of  24,5442.  5^.  was  illegally  paid  in  respect 
of  the  said  4,677  shares  out  of  the  capital  and  funds  of  the  South 
Coast  Bailway  Company  to  the  Portsmouth  Railway  Company  ;  and 
that  the  last-named  Company  received  such  monies,  with  full 
notice  and  knowledge  that  the  same  were  being  so  paid  to  them 
illegally  and  by  a  breach  of  trust;  and  that  the  Portsmouth  Bailway 
Company  concurred  and  assisted  in  such  breach  of  trust.  It  sub- 
mitted, that  the  Portsmouth  Company  were  liable  to  repay  and 
replace  the  money,  and  it  charged  also,  that  they  were  about  to  make 
fur^iher  calls  on  the  shares  in  question. 

The  bill  was  filed  by  Salomons  on  behalf  of  himself  and  all  other 
shareholders  in  the  South  Coast  Company  against  the  two  Com- 
panies and  the  directors.  The  bill  prayed  a  declaration,  that  the 
transaction  was  not  within  the  powers  of  the  South  Coast  Company : 
that  the  trustees  should  be  considered  as  having  subscribed  for  the 
additional  shares  on  their  own  account :  that  an  account  might  be 
taken  of  the  sums  so  illegally  paid,  and  that  the  directors  and  the  Ports- 
mouth Company  might  repay  and  replace  the  amount  with  interest. 

To  this  bill  the  Portsmouth  Company  demurred  generally ;  but 
the  cause  assigned  was,  that  the  plaintifif,  as  an  individual  member 
of  the  Company,  was  not  entitled  to  sue  in  respect  of  wrongs  and 
injuries  done  to  the  corporaticm. 

(1)  The  Bhort  title  of  the  several     report 
Companies   is   used   throughout  the         (2)  9  &  10  Yipt.  c  cd¥T¥iij.  . 
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Mr.'  Malins  and  Mr.  W.  J.  BaviU^  in  sapport  of  the  demurrer  :     Sai/imokb 

The  plaintiff,  an  individual  member  of  a  corporate  Company,  is  Laixu. 
incapable  of  suing  third  parties,  in  respect  of  injuries  done  to  the 
corporation.  The  Company  alone  have  the  right  and  duty  to  sue 
in  respect  of  such  matters.  If  a  person  wrongfully  *took  away  a  [  *^^^  ] 
carriage  or  locomotive  engine  belonging  to  a  Company,  none  but 
the  Company  could  maintain  an  action  of  trover  to  recover  it  back ; 
BO,  in  respect  of  any  equitable  claim,  the  Company  alone  can  sue,  to 
have  the  fund  restored  wrongfully  applied  by  the  directors. 

The  inconvenience  of  a  contrary  rule  is  obvious,  for  then  every 
member  might  take  on  himself  to  institute  a  suit  of  his  own  for  the 
same  matter,  and  the  number  of  suits  for  the  same  object  could 
only  be  limited  by  the  number  of  the  members  in  the  Company. 
In  an  ordinary  partnership,  one  partner  cannot  sue  third  parties 
in  respect  of  partnership  rights;  so  the  general  rule  is,  that  a 
legatee  cannot  sue  a  debtor  to  the  estate,  except  in  a  very  special 
case  :  Lancaster  v.  Ecors  (i).  Here  the  principle  is  the  same,  and 
there  is  no  statement  of  any  loss  having  as  yet  occurred,  or  any 
allegation  of  the  insolvency  of  the  directors. 

2.  The  plaintiff  must,  at  all  events,  show,  that  the  Company 
have  refused  to  sue,  or  that  there  is  some  obstacle  which  prevents 
the  corporation  obtaining  relief  in  the  ordinary  mode :  Foss  v. 
Harbottle  (2),  Preston  v.  The  Orand  Collier  Dock  Company  (s),  Mozley 
V.  Alston  (4),  Lord  v.  The  Copper  Miners*  Company  (5).  No  reason 
is  stated,  why  relief  could  not  be  had  against  the  directors  alone, 
without  making  an  independent  Company  parties  to  the  litigation. 

Mr.  Turner  and  Mr.  Cole,  for  the  plaintiff : 

The  equity  relied  on  by  the  bill  is  simply  this,  that  a  sum  of 
24,544Z.  5«.,  being  trust  monies  placed  in  the  hands  *of  the  directors  [  ^380  ] 
of  the  South  Coast  Company  for  a  particular  purpose,  has  illegally 
and  in  breach  of  trust  been  handed  over  to  another  Company,  to  be 
employed  by  them,  for  a  purpose  totally  different  and  unwarranted 
by  the  Act,  and  that  the  latter  Company  received  the  amount  with 
full  knowledge  of  the  breach  of  trust  thereby  committed.  That 
being  the  fact  admitted  upon  this  demurrer,  the  principle  applicable 
to  such  a  case  is  clearly  settled,  viz. :  that  every  person  receiving 
trust  money  in  breach  of  trust,  and  with  notice,  is  responsible  for 

(1)  d5  B.  B.  33  (4  Beav.  158).        (3)  54  E.  £.  380  (11  Sim.  327). 

(2)  62  R.  B.  185,  206  (2  Hai6,  461,    (4)  65  B.  B.  620  (1  Ph.  790). 
490).  (5)  78  B,  B.  270  (2  Ph.  740). 


128  I860-    CH.     12  BEAV,  880—882.  [b.r. 

salovosb     it  egaally  with  the  trustees :  Wilson  v.  Moore  (i).    All  are  principals, 

i.A^Ko.      '^^  there  is  no  sach  thing  as  a  secondary  liability  in  cases  of  breach 

of  trust.    It  would  be  useless  to  have  two  suits  for  the  same  purpose, 

involving  a  double  expense,  and  the  trouble  of  proving  the  same 

case  twice  over. 

As  to  the  right  of  a  shareholder  to  sue  in  such  a  case,  that  has 
been  established  in  at  least  five  cases.  The  principle  laid  down  in 
Fo8S  V.  Harbottley  MozUy  v.  Alston^  and  Lordv,  The  Copper  Miners' 
Conipany  is  this:  There  are  many  minor  matters,  as  matters  of 
internal  management,  in  which  a  majority  of  partners  can  bind 
the  minority :  Const  v.  Harris  (2)  ;  and  on  which,  in  a  Company, 
a  general  meeting  may  decide.  In  relation  to  such  matters,  an 
individual  member  cannot  sue  on  behalf  of  the  Company;  for  other- 
wise  the  right  of  the  majority  would  be  destroyed ;  but  in  cases 
where  directors  are  acting  vltra  vires,  where  no  majority  can  bind, 
aaid  where  the  transaction  cannot  be  confirmed  at  a  general  meeting 
as  against  one  single  dissentient,  there,  an  individual  member  may 
[  •381  ]  sue  on  *behalf,  &c.  Such  were  the  cases  of  Natusch  v.  Irving  (3), 
Caiman  v.  The  Eastern  Counties  Railway  Company  (4),  Cohen  v. 
Wilkinson  (5),  Richardson  v.  Hastings  (6)  y  Bagshaw  v.  The  Eastern 
Union  Railway  Company  (7).  Here  the  transaction  is  contrary  to 
the  Act,  and  cannot  be  confirmed  even  as  against  the  plaintiff,  and 
he  is  therefore  entitled  to  sue,  and  in  this  particular  form. 

Mr.  BoviU,  in  reply.     ♦    *    * 

The  Master  of  the  Bolls  : 

Independently  of  the  question  as  to  the  right  to  sue  by  one,  this 
case  seems  to  me  to  be  clear  and  plain.  The  complaint  amounts  in 
substance  to  this:  that  the  South  Coast  Company  had  in  their 
hands  certain  monies  which  were  applicable  to  one  purpose  only, 
[  *H82  j  *and  to  the  performance  of  one  particular  trust,  under  an  authority 
given  to  them  by  Act  of  Parliament,  which  passed  in  consequence 
of  their  engagement  to  apply  these  monies  for  the  particular  pur- 
poses stated  therein ;  and  it  gave  the  Company  very  extensive 
powers  over  the  private  property  of  many  individuals ;  and  having 

(1)  36  R.  E.  272  (1  My.  &  K  126,      358). 

337,   358)  ;  and  see  Fyler  v.  Fyler,  (4)  76  B.  E.  78  (10  Beav.  1). 

62  U.  E.  217  (3  Beav.  550);  A.-G,  v.  (5)  Ante,  pp.  47,  54. 

The  Corporation  of  LdceBter,  64  E.  B.  (6)  83  E.  K.  112  (11  Beav.  17). 

49  (7  Beav.  176).  (7)  86  R  R  (7  Hare,  114 ;  affirmed, 

(2)  24  E.  E.  108  (T.  &  E.  496).  2  Mac.  AG. 

(3)  76  R  E.  64  (2    Coop.  t.  Cott. 
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these  monies  for  that  particular  purpose  only  and  for  no  other,  the     salomoxs 
South  Coast  Company,  instead  of  so  applying  them,  have  paid  them       laino 
over  to  the  Portsmouth  Company  for  another  and  quite  different 
purpose.     That  is  the  case  of  the  South  Coast  Company. 

On  the  other  hand,  the  Portsmouth  Company  had  full  notice  of 
the  only  legal  purpose  for  which  those  monies  could  be  applied, 
and  having  that  notice,  they  nevertheless  received  the  money 
avowedly  for  the  purpose  of  applying  it  to  an  illegal  purpose,  and 
for  which  it  was  expressly  paid  to  them ;  that  is  the  situation  of 
the  Portsmouth  Company.  Now,  whether  it  is  alleged  in  words  or 
not,  it  appears,  that  both  the  parties  to  this  transaction  are  guilty 
of  fraud  and  collusion.  They  are  guilty  of  fraud  against  the  Legis- 
lature, who  gave  them  their  powers  for  purposes  entirely  different, 
and  they  are  guilty  of  collusion  in  uniting  and  combining  together 
for  the  purpose  of  completing  that  fraud.  But  it  is  not  necessary 
to  declare  that  they  have  been  guilty  of  fraud  and  collusion :  it  is 
enough  to  say  that  they  were  parties  to  the  same  breach  of  trust, 
the  one  in  paying,  and  the  other  in  receiving  these  monies  for  a 
known  illegal  purpose,  to  which  neither  of  them  had  any  right  to 
apply  it ;  and  that  this  money,  which  is  now  in  the  hands  of  the 
Portsmouth  Company,  ought  to  be  restored. 

The  question  therefore  is,  whether  the  Portsmouth  Company  ought 
to  be  made  parties  to  this  suit,  seeking  *a  declaration  of  the  rights  [  *883  ] 
of  the  parties,  and  the  recovery  from  the  Portsmouth  Company  of 
this  money,  which  they  have  received  with  knowledge  that  it  was 
trust  money,  which  ought  to  have  been  applied  to  a  purpose  entirely 
different. 

I  have  not  the  least  doubt  they  are  properly  made  parties  to  this 
suit.  They  are  not  third  parties;  they  have  made  themselves 
principal  parties  to  this  misapplication ;  they  have  themselves 
obtained  the  money,  knowing  the  purpose  to  which  alone  it  ought 
to  be  applied,  knowing  the  persons  to  whom  it  belonged,  and  yet 
getting  it  out  of  the  hands  of  persons  having  the  management  of 
it  for  one  purpose,  in  order  to  apply  it  to  other  and  quite  different 
objects.  I  think  there  is  no  doubt  that  they  are  proper  parties  to 
this  suit. 

The  question  next  is,  whether  this  plaintiff,  by  himself,  is  entitled 
to  sue  under  the  circumstances.  That  he  is  entitled  to  sue  the 
South  Coast  Company  on  behalf  of  the  other  persons  interested 
has  not  been  denied,  and  very  properly  so,  because  it  would  only 
have  led  to  an  idle  consumption  of  time.    Having  a  right  to  do 

R.B. — ^VOL.  LXXXV.  9 
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[  •^«^  ] 


that,  lias  he  not  also  a  right,  at  the  same  time,  to  sue  the  persons 
who  have  participated  in  and  received  the  benefit  of  that  illegal  act, 
and  who  are  claiming  an  interest  (which  by  this  bill  they  are  alleged 
to  do),  in  the  maintenance  of  that  illegal  act?  I  must  own  that  I 
find  it  very  diflScult  indeed  to  give  way  to  the  objection  in  this  case. 
At  the  same  time,  if  a  rule  has  been  laid  down  and  is  applicable, 
that  in  a  case  of  this  kind,  an  individual  has  not  a  right  to  sue 
on  behalf  of  himself  and  others,  when  there  is  an  injury  done  to 
the  whole  body — to  the  whole  corporation — without  having  first 
attempted  to  get  the  concurrence  of  the  whole  corporation,  it  is  not 
my  province  or  duty  to  deviate  from  it. 

I  do  not  at  present  feel  persuaded  that  it  is  necessary  to  amend 
the  bill,  for  it  is  quite  manifest,  that  when  any  individual  has  the 
right  to  sue  one,  he  must  of  necessity,  in  order  that  justice  may 
be  done,  have  the  right  to  sue  those  who  are  partners  in  the  wrong 
so  alleged  to  be  done.  I  should  therefore  on  principle  say,  it  is  not 
necessary ;  and  if  there  is  not  such  a  rule,  I  do  not  think  I  ought 
to  lay  it  down  in  this  case. 

My  present  opinion  is,  that  the  rule  does  not  apply ;  but  I  will 
look  at  the  cases  carefully,  and  mention  the  matter  in  the  course 
of  a  day  or  two,  if  I  find  any  reason  to  alter  my  opinion;  if  I  do  not, 
the  demurrer  must  be  overruled. 


March  8.        TlIE   MaSTEB  OF   THE   BoLLS : 

I  have  considered  this  case,  and  see  no  reason  whatever  to  alter 
the  opinion  I  formerly  entertained,  that  this  bill  may  be  sustained 
in  its  present  form,  though  there  has  been  no  attempt  to  obtain 
the  concurrence  of  the  Company. 


1850. 

Jan.  18,  ll», 

22. 


HODGSON   V.  The  EAKL  POWYS. 

(12  Beav.  392—397  ;  S.  C.  19  L.  J.  Ch.  356 ;  14  Jur.  906 ;  on  app.  1  D.  M.  &  G.  6 ; 
21  L.  J.  Ch.  17;  15  Jur.  1022.) 

lioUi  Court. 

ix)rd  [iHis  was  a  hearing  on  demurrer  of  a  suit  in  which  the  plaintiff 

^'^  iiK^'"'^'    ^^^®^^^'*^^^  obtained  an  injunction,  but  that  injunction  was  dissolved 
[  31*2  ]       ^^  appeal,  as  reported  in  1  D.  M.  &  G.  6.] 
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HARGKAVE  v.  HARGllAVE. 

(12  Beav.  408—413  ;  S.  C.  19  L.  J.  Ch.  261 ;  14  Jur.  212.) 

Upon  the  trial  of  an  issue  between  an  infant  and  an  adult,  terms  of 
compromise  were  signed  by  their  counsel,  and  the  cause  was  withdrawn. 
The  agreement,  though  such  as  the  Court  would  have  sanctioned,  was  not 
binding  on  the  infant.  The  adult  afterwards  refused  to  be  bound  by  the 
arrangement  A  new  trial  was  directed,  and  the  adult  party  was  ordered 
to  pay  80  much  of  the  costs  of  the  issue,  as  had  been  rendered  fruitless,  and 
could  not  be  rendered  available  on  the  subsequent  trial 

On  the  trial  of  an  issue,  the  common  law  counsel  entered  into  an 
arrangement  as  to  all  the  matters  in  dispute  in  the  cause :  Held,  that  the 
matters  were  not  so  distinct  as  to  be  beyond  his  authority. 

Thb  qaestion  in  this  cause  depended  upon  the  legitimacy  of  the 
plaintiff  (an  infant),  and  an  issue  having  been  directed,  the  jury,  on 
the  10th  of  February,  1846,  found  in  favour  of  the  plaintiff. 

A  second  trial  was  afterwards  directed,  upon  which  the  jury,  on 
the  22nd  of  Jane,  1848,  found  for  the  defendant. 

A  third  issue  was  then  directed,  which  came  on  for  trial  on  the 
19th  of  June,  1849,  on  which  occasion,  the  counsel  for  the  plaintiff 
and  defendant  signed  the  following  agreement :  ''  The  entire  estate 
to  be  equally  divided  between  the  plaintiff  and  the  defendant. 
Each  party  to  bear  all  his  own  costs.  The  defendant  to  retain  all 
rents  received  by  or  for  him  prior  to  the  appointment  of  the  receiver. 
The  fund  in  the  Court  of  Chancery  and  in  the  hands  of  the  receiver 
to  be  equally  divided  between  the  plaintiff  and  the  defendant. 
Rale  of  this  Court,  if  necessary,  to  be  drawn  up  for  enforcing  these 
terms.    Order  of  the  Court  of  Chancery,  if  necessary." 

Upon  this,  each  party  withdrew  a  juror,  and  the  trial  was  not 
proceeded  with.  The  defendant  was  at  first  willing  to  carry  the 
compromise  into  effect,  but  he  afterwards  refused  so  to  do. 

A  petition  was  now  presented  by  the  plaintiff,  praying  that  if  the 
defendant  elected  to  confirm  and  carry  *out  the  compromise,  a 
proper  instrument  might  be  executed ;  but  if  he  did  not,  then  that 
the  issue  might  be  tried,  and  that  the  defendant  might  be  ordered 
to  pay  to  the  plaintiff  his  costs  of  preparation  for  the  trial,  on  the 
19th  of  June,  1849,  and  consequent  thereon,  and  of  this 
application. 

The  plaintiff  being  still  an  infant,  it  was  admitted  that  the 
agreement  was  not  binding  on  him. 

Mr.  Turner  and  Mr.  Kyle,  in  support  of  the  petition,  [cited 
Vumival  v.    Bogle  (\),   Filmer  v.    Delber(2),    Mole    v.    Smith  {z), 

(1)  2S  B.  B,  34  (4  Buss.  142).  (3)  1  J.  &  W.  673;  see  28  B.  B. 

(2)  12  B.  B.  688  (3  Taunt.  486).  37  n. 
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Lord 
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[  '409  ] 
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Habgbavb    Colledge  v.  Ham  (i),  to  show  that  the  defendant  was  responsible 
Hargravb.    i^T^  ^^6  act  of  his  counsel  and  the  costs  which  had  been  occasioned 
by  his  consent]. 

[  410 1  Mr.  Lloyd  and  Mr.  Glasse,  contra,  for  the  defendant. 

The  compromise  was  not  binding  on  the  plaintiff,  an  infant,  and 
on  the  other  hand  the  defendant  is  not  bound  by  it  for  want  of  reci- 
procity :  Flight  v.  Bolland  (2) .  Again,  the  defendant's  counsel  had  no 
authority,  either  express  or  implied,  to  enter  into  it.  His  authority 
extended  no  further  than  the  matters  in  controversy  in  the  issue, 
namely,  the  legitimacy  of  the  plaintiff:  here,  the  subject  of  the 
agreement  is  the  estate  and  the  rents,  as  to  which  counsel  at  law 
were  not  instructed.  It  would  be  most  dangerous  to  hold  that 
counsel  are  general  agents  to  such  an  extent  as  to  have  an  unlimited 
authority  to  bind  their  client  in  all  their  affairs. 

[The  cases  of  Davenport  v.  Stafford  (3)  and  Tygulden  v.  Teison  (4) 
were  also  cited.] 

r  411  ]  Mr.  Turner,  in  reply. 

The  Master  of  the  Bolls: 

With  a  slight  exception,  the  agreement  signed  by  counsel  gave 
to  the  plaintiff  the  whole  relief  which  he  sought  by  his  bill.  The 
trial  was  auxiliary  to  the  proceedings  in  this  suit,  and  it  is  impossible 
for  me  to  believe,  that  the  counsel  were  not  aware  of  what  was  the 
real  matter  in  controversy  between  the  parties,  or  that  they  were 
not  furnished  with  full  instructions.  The  principal  difficulty  I  own 
is  this :  the  plaintiff  is  an  infant,  and,  according  to  the  decisions 
here,  this  Court  will  not  decree  the  specific  performance  of  an 
agreement  entered  into  between  an  infant  and  an  adult,  there  being 
no  mutuality  or  reciprocity ;  and  if,  therefore,  this  agreement  had 
been  entered  into  with  perfect  authority,  it  is  not  unreasonable  to 
doubt,  whether  it  could  be  enforced  by  this  Court.  That  relief, 
however,  is  not  sought  by  the  petition,  unless  the  defendant  consents 
to  it.  It  depends  on  the  consent  of  the  defendant,  and  would  not 
then  be  sanctioned  by  the  Court,  unless  the  agreement  were 
considered  beneficial  to  the  infant.  It  appears  so  clear,  that  this 
agreement  would  be  beneficial  to  the  infant,  (not  because  it  gave 
him  a  right  to  the  whole  relief  claimed,  but  because  it  gave  him  the 
substantial  part  at  once,  and  relieved  him  from  all  further  expense 

(1)  28  R.  B.  606  (3  Bing.  1 19).  (3)  68  R.  R.  173  (8  Besv.  503). 

(2)  28  R.  R.  101  (4  Ru88.  298).  (4)  2  Dowl.  P.  C.  277;  4  Tyr.  309. 
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delay,  and  uncertAinty,)  that  there  is  no  ground  for  thinking  that     iiarorave 
the  Court  would  have  interposed  any  difficulty  on  behalf  of  the  infant,    hauoka  ve. 

From  the  affidavits,  I  cannot  doubt,  that,  beyond  the  general  [412] 
authority  which  the  defendant's  counsel  had,  there  was,  either 
previously  or  subsequently,  an  adoption  of  or  consent  to  the  terms 
by  the  defendant.  It  is  expressly  stated,  and  not  denied  by  the 
defendant,  that  he  did,  at  one  time,  consent  to  the  terms,  and  that 
he  afterwards  refused  to  be  bound  by  them.  The  trial  of  the  issue 
was  put  off,  each  party  consenting  to  withdraw  a  juror,  and  by  that 
act,  founded  on  this  agreement,  the  further  proceeding  on  that  trial 
was  rendered  impracticable  on  that  day.  The  defendant  then  says, 
''  I  dissent,  and  will  not  carry  the  agreement  into  effect  because  it 
is  an  agreement  on  behalf  of  an  infant,  which  cannot  be  carried 
into  effect.'*  The  consequence  of  which  is,  that  by  the  act  of  the 
defendant,  the  whole  expense  of  the  preparations  for  that  trial  was 
incurred  in  vain,  except  so  far  as  it  may  be  made  available  on  a 
future  trial.  If  any  part  can  be  used  on  a  subsequent  trial,  it  is  a 
material  consideration  in  respect  of  costs. 

The  result  is  this:  in  consequence  of  the  defendant  having 
departed  from  the  arrangement  made  at  the  trial,  a  considerable 
part  of  the  expenses  which  had  been  incurred  were  rendered  fruitless, 
and  it  became  necessary  to  apply  to  the  Court.  This  petition  asks, 
if  the  defendant  refuses  to  abide  by  the  agreement,  for  leave  to  go 
on  with  the  trial;  and  that  the  defendant  may  pay  the  costs 
incurred,  and  the  costs  of  this  petition.  As  to  the  first,  there  can 
be  no  doubt  of  the  right  of  the  plaintiff  to  go  to  another  trial. 

As  to  the  second  part,  it  has  been  objected,  on  behalf  of  the 
defendant,  that  the  authority  of  counsel  does  not  extend  beyond  the 
very  subject-matter  of  litigation  in  the  proceeding,  and  that  in  this 
matter,  it  extended  only  to  the  question  of  legitimacy,  as  to  which 
alone  *the  issue  was  directed,  and  that,  therefore,  he  is  not  l*^^'^] 
responsible  for  the  act  of  his  counsel.  In  this  case,  the  proceed- 
ings in  the  cause  and  the  issue  are  so  closely  connected,  that  I  do 
not  think  that  this  can  be  considered  as  an  agreement  relating  to  a 
distinct  matter,  and  I  am  of  opinion  that  the  objection  cannot 
prevail. 

Another  objection  taken  on  behalf  of  the  defendant  was,  that  no 
order  was  drawn  up,  though  one  of  the  terms  of  the  agreement  was, 
that  it  should,  if  necessary,  be  made  a  rule  of  Court.  After  reading 
the  cases  cited,  I  think  it  has  been  determined,  that  it  is  unneces- 
sary that  such  an  agreement  should  ripen  into  an  order  of  Court, 
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before  it  can  be  made  available.  Is  the  withdrawal  of  a  juror 
nothing  ?  And  is  there  not  this  fact,  that  the  case  being  called  on, 
was  not  proceeded  with  in  pursuance  of  the  agreement  ?  I  cannot 
think  that  this  objection  can  prevail. 

The  only  question  is,  what  costs  ought  to  be  paid  by  the  defendant 
to  the  plaintiff  ?  I  think  a  distinction  ought  to  be  made,  and  that 
so  much  of  the  costs  of  preparing  for  the  trial,  as,  by  the  failure  of 
the  arrangement,  have  turned  out  to  be  wholly  unavailable  for  a  new 
trial,  ought  to  be  charged  on  the  defendant,  by  whose  act  they  have 
been  rendered  useless.  With  regard  to  the  costs  of  this  petition,  I 
think  I  shall  not  do  wrong  in  making  them  costs  in  the  cause. 

The  order  I  therefore  make  is,  that  the  third  trial  of  the  issue 
shall  be  proceeded  with,  and  that  the  defendant  shall  pay  to  the 
plaintiff  so  much  of  the  costs  of  preparing  for  the  last  trial,  as 
cannot  be  made  available  for  the  trial  of  the  issue  to  be  had  under 
this  order,  and  that  the  costs  of  this  petition  shall  be  costs  in  the 
cause. 


HALL  V.  HALL. 

(12  Beav.  414—420.) 

A  partner  haying  excluded  his  co-partner,  an  injunction  was  granted  to 
restrain  him  from  obstructing  or  interfering  with  his  co-partner  in  the 
exercise  and  enjoyment  of  his  rights  under  the  partnership  articles. 

Upon  a  disagi'eement,  one  partner,  by  letter,  proposed  to  the  other,  either 
to  retire  or  to  refer  to  arbitration.  The  other  partner  in  answer  said,  he 
concurred  in  the  retirement,  but  subject  to  a  condition  as  to  the  taking  the 
accounts :  Held,  that  the  partnership  was  not  dissolved. 

On  the  20th  of  March,  1848,  James  and  John  Hall  entered  into 
partnership  as  brewers,  on  terms  expressed  in  an  indenture  of  that 
date.  The  defendant  John  brought  in  the  whole  capital ;  the  plaintiff 
James  was  to  devote  his  whole  time  to  the  business,  as  active 
partner,  and  the  defendant  John  was  enabled  to  decline  such  part 
of  the  active  management  as  he  should  think  fit.  The  profits  were 
to  be  divided  in  equal  moieties,  and  the  deed  contained  an  arbitration 
clause. 

Disputes  and  disagreements  occurred,  which  at  length  arrived  to 
such  a  pitch,  that,  (to  adopt  the  expression  used  in  the  judgment  of 
the  Court,)  there  was,  in  November,  1849,  on  the  part  of  the  defen- 
dant, ''  a  downright  and  absolute  exclusion  *'  of  the  plaintiff  from 
the  partnership  business. 

In  this  state  of  things,  the  plaintiff,  James  Hall,  filed  his  bill 
against  John  Ilall,  praying  that  the  articles  of  partnership  might  be 
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performed  :  that  the  defendant  might  concur  in  opening  a  joint  Hall 
banking  account,  in  accordance  with  its  stipulations,  for  an  account  hall. 
and  receiver,  and  for  an  injunction,  to  restrain  the  defendant  ''  from 
doing  any  act  which  might  obstruct  or  interfere  with  the  plaintiff 
in  the  active  management  and  conduct  of  the  trade  and  business  of 
the  co-partnership,  and  from  restricting  the  plaintiff  in  the  exercise 
and  enpyment  of  his  rights  as  such  co-partner." 

By  his  answer,  the  defendant,  amongst  other  things,  insisted 
that  the  partnership  had  been  dissolved  by  a  *letter  written  by  the       [  ^^i^  ] 
plaintiff  on  the  24th  of  May,  1849,  and  the  answer  of  the  defendant 
thereto  on  the  28th  of  the  same  month.     The  plaintiff's  letter  con- 
tained the  following  passage :  '*  As  I  see  but  little  prospect  of  any 
understanding  while  we  remain  together  in  the  business,  it  will  be 
more  for  the  happiness  and  comfort  of  both  that  a  separation  should 
take  place.     I  am  willing  to  retire  from  it,  and  will  endeavour  to 
meet  your  views,  or,  should  you  rather  have  it  settled  by  arbitration, 
if  you  will  appoint  one  party,  I  will  another  ;  so  that  the  matter  may 
be  arranged  without  any  other  feeling  than  friendship  on  both  sides. 
As  it  is  not  my  wish  to  lose  much  time  before  I  make  application  for 
other  employment,  your  favour  of  an  answer  which  way  you  would 
like  it  done,  so  as  to  bring  it  to  a  conclusion,"  See. 

The  material  parts  of  the  defendant's  letter  in  answer  were  as 
follows :  "  I  concur  in  your  opinion,  and  believe  that  your  retire- 
ment would  be  most  conducive  to  that  good  feeling,  which  I  would 
wish  for  the  future  to  exist  between  us.  I  still  must  make  it  a 
condition  upon  which  these  arrangements  are  to  be  made,  that 
the  cash  accounts  between  us  should  be  first  adjusted.  I  appoint 
Mr.  Messum  to  attend  to  this  business."  The  plaintiff  after  this, 
continued  to  take  part  in  the  management  of  the  trade,  until  his 
exclusion  in  November,  1849. 

A  motion  was  now  made  for  an  injunction,  **  to  restrain  the 
defendant  from  doing  any  thing  which  might  obstruct  or  interfere 
with  the  plaintiff  in  the  active  management  of  the  trade  and  busi- 
ness of  the  said  co-partnership,  and  from  restricting  the  plaintiff  in 
the  exercise  and  enjoyment  of  his  rights  as  such  partner,"  &,c.  &c. 

Mr.  Tui-ner  and  Mr.  Welford,  in  support  of  the  motion,  argued,        ,  416  j 
that  the  Court  would  decree  the  specific  performance  of  articles  of 
partnership :  England  v.  Curling  (i) ;  and  in  a  case  of  exclusion, 
would,  before   the  hearing,  interfere  by  injunction  to  prevent  a 

6,  (I)  68  E.  E.  39  (8  Beav.  129). 
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Hall        continued  violation  by  one  partner  of   the  partnership  contract : 
Hall.        Const  v.  Hanis  (1). 

The  plaintiff  does  not  seek  a  dissolution,  but  the  defendant,  by 
his  conduct,  is  unjustly  seeking  to  force  one. 

Mr,  Lloyd  and  Mr.  Bagshawe,  contra,  argued, 

1.  That  it  appeared  that  the  defendant  had  been  induced  to  enter 
into  the  partnership  by  fraudulent  misrepresentations  of  the  plaintiff 
as  to  the  capital  to  be  brought  into  the  concern  by  him,  and  that  as 
the  Court  exercised  a  discretion  in  cases  of  specific  performance,  it 
would  not  interfere  in  the  present  instance.  2.  That  the  plaintiff 
had  himself  violated  the  terms  of  the  agreement ;  and,  thirdly,  they 
justified  the  exclusion,  on  the  ground  of  there  having  been  a  practical 
dissolution  of  the  partnership  by  the  letters  referred  to. 

Mr.  Ttirner,  in  reply,  said,  that  there  was  no  cross  bill  to 
impeach  the  articles,  and  as  to  the  dissolution,  he  was  stopped  by 
the  Court. 

The  Master  of  the  Bolls: 

In  this  case,  as  in  all  others  of  the  same  kind,  the  duty  I  have  to 
perform  is  to  me  an  extremely  painful  one,  and  for  this  reason :  I 
know  that  I  cannot  exercise  the  jurisdiction  of  the  Court,  without 
necessarily  producing  very  great  pecuniary  loss  to  both  parties,  and 
f  •417  ]  *peculiarly  so  to  the  partner  who  has  brought  in  the  whole  capital. 
But  I  do  not  know  how  to  avoid  exercising  the  jurisdiction  of  the 
Court,  without  at  once  declaring  that  any  wealthy  partner  may  treat 
his  co-partner  and  all  his  rights  just  as  he  pleases,  according  to  his 
own  arbitrary  pleasure.  If  the  Court  of  Chancery  cannot  interfere 
in  partnership  affairs  without  great  loss  to  both  parties,  is  it  fitting 
that  one  of  them  should  in  the  mean  time  be  permitted  to  act  in  such 
a  manner,  as  to  make  it  impossible  for  the  other  to  enjoy  his 
undoubted  rights,  and  insist  on  having  his  own  way  in  every  thing, 
even  to  the  exclusion  of  his  co-partner.  This  sort  of  proceeding 
cannot  really  be  allowed. 

I  again  repeat,  that  which  I  have  on  similar  occasions  observed 
with  a  view  of  rendering  a  service  to  both  parties :  I  recommend 
them  to  settle  their  differences  as  fast  as  they  can,  by  coming  to 
some  reasonable  agreement  with  one  another.  I  do  not  know,  in 
the  situation  of  these  parties,  what  it  may  be  expedient  to  do 
(1)  24E.  E.  108  (T.  &  R.  496). 
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hereafter,  bat  I  shall  be  most  anxious  to  extend  any  authority  I  Hall 
have  to  extricate  them  from  the  very  serious  difficulties  in  which  Hall. 
they  seem  now  to  be  involved. 

This  partnership  commenced  on  the  20th  of  March,  1848.  The 
defendant  is  a  person  of  experience  in  the  business  of  a  brewer,  and 
the  plaintiff  is  a  young  man  and  a  connection  of  the  defendant.  It 
appears  that  they  proposed  to  form  this  partnership,  the  plaintiff 
having  no  capital  to  bring  into  the  concern.  They  came  to  an 
agreement,  the  terms  of  which  are  stated  in  the  articles,  and  the 
]iartnership  commenced  upon  that  footing.  Now  the  defendant 
l»eing  a  person  of  mature  age  and  experience,  and  having  furnished 
the  whole  capital,  might  probably  have  felt  a  disposition,  notwith- 
standing the  agreement,  to  assume  a  very  considerable  *authority.  [  *4i8  J 
However  that  may  be,  it  appears,  that  disputes  and  differences  had 
arisen  to  such  a  height  in  the  month  of  May,  1849,  that  the  plaintiff 
was  willing,  and  even  proposed  to  the  defendant,  for  the  happiness 
and  comfort  of  both,  either  to  retire,  or  to  have  the  disputes  settled 
by  arbitration  :  he  requested  to  know  the  views  taken  by  the  defen- 
dant, and  to  be  informed  which  way  he  would  like  the  matter  to  be 
settled.  If  that  was  an  absolute  offer,  the  defendant  had  nothing  to 
do  bat  to  accept  it.  But  the  plaintiff  wishing  to  know  the  view  of 
the  defendant  in  that  respect,  opened  a  negotiation,  stating  his  own 
willingness  either  to  retire  or  to  go  to  a  reference,  and  he  desired  to 
know  the  view  taken  of  it  by  the  defendant.  The  defendant,  after 
some  improper  delay,  says,  in  effect,  **  I  concur  in  your  opinion, 
and  believe  that  your  retirement  would  be  most  conducive  to  a  good 
feeling  between  us ;  but  I  still  must  make  it  a  condition  upon  which 
these  arrangements  are  to  be  made,  that  the  cash  accounts  between 
as  should  be  first  adjusted."  Now,  am  I,  because  this  gentleman  is 
a  brewer  and  not  a  lawyer,  to  consider,  that,  notwithstanding  he 
imposes  a  preliminary  ''  condition,"  this  letter  is  to  be  construed 
as  an  unconditional  acceptance  by  the  defendant  of  the  plaintiff's 
absolute  offer  ?  Counsel  are  compelled  to  argue  things  very  much 
against  their  own  judgment,  and  I  am  persuaded  it  must  have  been 
so  upon  this  occasion,  for  in  my  opinion,  this  letter  did  not  amount 
to  a  dissolution  of  the  partnership,  or  any  thing  like  it. 

The  matter  afterwards  seems  to  have  gone  on  for  a  considerable 
time;   neither  party  doing  exactly  what  was  right.     It  is  very 
immaterial  to  go  into  a  minute   ^examination  of   these   things,       [  *419  ] 
because  ultimately  they  come  to  a  downright  and  absolute  exclusion 
of  the  plaintiff,  and  the  defendant  says,  you  shall  not  interfere  in 
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the  busiuesB  at  all.  It  is  clear  to  me,  that  it  is  not  proper  that 
such  a  state  of  things  should  exist  between  partners,  and  I  am  of 
opinion,  that  the  plaintiff  has  a  plain  right  to  the  protection  of  this 
Court.  Having  such  a  right,  the  Court  ought  not  to  interfere  more 
than  is  absolutely  necessary  for  the  protection  of  these  parties. 
I  think  I  may  interfere  to  the  extent  of  preventing  the  defendant 
(as  in  the  case  before  Lord  Eldon)  from  obstructing  or  interfering 
with  the  plaintiff  in  the  exercise  of  his  right  under  that  agreement. 
Though  it  is  clear  that  the  defendant  ought  not  to  do  that  which  he 
has  done,  I  will  not  go  to  a  greater  extent  than  prevent  him  from 
applying  any  portion  of  the  partnership  funds  for  any  than  the 
purposes  of  the  partnership,  and  from  obstructing  the  plaintiff 
in  the  legal  exercise  of  his  rights  under  the  deed  of  partnership^ 
I  do  not  wish  to  go  further  than  it  is  absolutely  necessary,  but 
I  think  this  absolutely  necessary  for  the  protection  of  the 
plaintiff. 


After  some  further  discussion,  the  injunction  was  granted  in  the 
following  form  :  Ees train  the  defendant  from  applying  any  of  the 
monies  and  effects  of  the  co-partnership,  otherwise  than  in  the 
ordinary  business,  and  from  obstructing  or  interfering  with 
the  plaintiff  in  the  exercise  and  enjoyment  of  his  rights  under 
the  partnership  articles. 

[Some  further  proceedings  in  this  suit  are  reported  in  8  Mac.  & 
G.  79,  where  an  order  appointing  a  manager  of  the  business  was 
discharged  by  Lord  Truro,  L.  C] 


1849. 

Nov,  12,  13, 

14. 

1850. 
Jan,  12. 

Rolls  Qmrt, 

Lord 

Lanodale, 

M.R. 

[  *»»  ] 


BAILEY   V.   TiiK   BIRKENHEAD,  LANCASHIRE,   and 
CUESHIRE  JUNCTION   RAILWAY   COMPANY. 

(12  13eav.  433—443;  S.  C.  6  Rail.  Cas.  25G ;  19  L.  J.  Ch.  ;J77  ;  14  Jur.  119.) 

In  an  amalgamated  Railway  Company  there  were  three  classes  of 
shareholders.  A  shareholder  of  one  class  filed  a  bill  on  behalf  of  himself 
and  all  others  of  the  class,  stating  that  an  unfair  and  unnccessai-y  call  had 
been  corruptly  made  on  that  clas4,  which  some  had  paid,  but  that  the 
plaintiff  had  refused  to  pay  it,  and  praying  that  on  account  might  be  taken 
to  ascertain  the  propriety  and  necessity  of  the  call,  and  for  an  injunction : 
Ueld,  that  this  was  an  attempt  to  induce  this  Court  to  interfere  in  the 
internal  management  of  the  affairs  of  a  continuing  Company,  and  a  general 
demurrer  to  the  bill  was  allowed. 

Held,  also,  that  the  shareholders  of  the  same  class  as  the  plaintiff  who 
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Lad  pai<l  t).e  call  and  the  other  two  classes  of  shareholders  ought  to  be        Bailet 
represented.  r. 

On  demurrer,  this  Court  adjudicates  on  the  statement  of  a  Bailway  Act  "^"^  Birkbn- 
aa  alleged  in  the  bUl,  and  will  not  go  out  of  the  record.  cash rnic!  and 

This  case  came  before  the  Court  upon  demurrer  to  the  whole  bill.     Chkshirb 

The  plaintiff  sued  on  behalf  of  himself  and  all  others,  the  holders  of     Hau.way 

Com  PA  NY 
shares  of  31/.  each  in  the  Company,  except  such,  if  any,  of  the 

defendants  as  were  holders  of  such  shares.  The  effect  of  the  state- 
ments of  the  bill  was  as  follows :  By  four  several  *Ilailway  Acts,  [  ^^^^  ] 
certain  railways  were  authorised  lo  be  made,  and  by  an  Act  of 
Parliament,  passed  in  the  year  1847,  the  several  Railway  Com- 
panies became  incorporated  with  the  Birkenhead,  Lancashire,  and 
Cheshire  Junction  Bailway  Company,  and  the  capital  became  vested 
in  that  Company,  in  shares  which  were  made  to  consist  of  three 
classes :  viz.  shares  of  the  nominal  value  of  27/.  10«.  each,  in  respect 
of  which  nothing  was  due  from  the  holders :  shares  of  the  nominal 
value  of  22/.  each,  in  respect  of  which  6/.  10«.  was  due,  and  shares 
of  the  value  of  31/.  each,  in  respect  of  which  21/.  was  due. 

The  different  shareholders  were  entitled  to  profits,  in  proportion 
to  the  sums  actually  paid  on  their  shares.  The  directors  of  the 
Company,  as  newly  constituted,  were  elected  according  to  the 
provisions  of  the  Act,  and  a  call  of  1/.  Bs.  per  share,  payable  in 
October,  1847,  was  made  in  respect  of  the  shares  of  31/.  each,  and  a 
call  of  3/.,  payable  in  December,  1847,  was  made  in  respect  of  the 
shares  of  22/.  each. 

In  May,  1848,  the  directors  made  a  further  call  of  2/.  58.  per  share, 
payable  in  June,  1848,  on  the  shares  of  31/.  each. 

The  bill  alleged,  that  James  Bancroft  and  other  directors  formed 
a  scheme  to  conduct  the  affairs  of  the  Company,  without  regard  to 
the  general  benefit  of  the  shareholders,  and  in  such  a  manner  as  to 
benefit  the  holders  of  the  shares  of  27/.  10«.  and  22/.  each,  to  the 
prejudice  and  injury  of  the  holders  of  the  shares  of  31/.  each  ;  and 
that  they  took  measures  to  obtain  a  majority  *in  the  board  of  *■  *"^  J 
directors,  to  depreciate  the  market  value  of  the  shares  of  31/.  each, 
and  cause  an  alarm  amongst  the  holders  of  such  shares,  with  a 
view  to  induce  them  to  consent  to  certain  disadvantageous  terms, 
(which  they  intended  to  propose),  for  the  relinquishment  or  modi- 
fication of  the  interests  of  such  shareholders,  for  the  benefit  of  the 
holders  of  the  shares  of  27/.  10«.  each,  and  22/.  each.  An  attempt 
to  effectuate  such  scheme  was  alleged  to  have  been  made  at  a  general 
meeting  held  in  November,  1848,  and  afterwards,  by  causing  a  bill 
lo  be  introduced  into  Parliament,  to  the  effect  mentioned  in  the  bill : 
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BAiLBt  tliat  an  oppoBition  being  made  by  holders  of  the  shares  of  31/.  each, 
The  B^ibksk.  ^  meeting  was  held  on  the  10th  of  February,  1849,  and  a  resolution 
cABH?RR  ^ri)  ^^^^  passed,  to  make  a  call  of  101.  per  share  in  respect  of  the  shares 

Cheshibio    of  Sit.  each,  one  half  of  such  call  to  be  paid  on  the  16th  of  March, 

Railwat     and  the  other  half  on  the  16th  of  April  then  next. 

CJOMPAMT.  rj^Yie  bill  alleged,  that  this  call  of  101.  was  not  required  for  the 
execution  of  the  works  of  the  Company,  which  were  intended  to  be 
executed,  but  was  made  only  to  intimidate  the  holders  of  the  shares 
of  81^  each. 

And  it  was  further  alleged,  that  in  consequence  of  certain  works 
being  abandoned,  the  amount  of  the  call  actually  required  was  not 
so  great  as  the  call  which  had  been  made.  But  that  the  call  having 
been  made,  certain  of  the  holders  of  shares  of  812.  each,  who  had 
not  paid  up  the  money  due  upon  them,  had  made  the  payments 
called  for ;  but  others  had  refused  and  still  refused  to  do  so,  alleging 
the  payments  not  to  be  required  for  the  purposes  of  the  Act.  The 
bill  set  forth  statements,  from    which   it  seemed  intended  to  be 

[  *436  ]  inferred,  that  the  calls  were  unnecessary,  and  that  the  estimate  *of 
liabilities  (suggested  as  an  excuse  for  the  call)  had  been  exaggei*ated, 
and  that  the  real  motives  of  the  directors  in  making  the  calls,  had 
been  to  injure  the  holders  of  the  shares  of  812.  each,  by  compelling 
them  to  consent  to  a  relinquishment  or  modification  of  the  interest 
which  they  had  in  their  shares. 

It  charged,  that  the  respective  holders  of  shares  of  27/.  10s.  each, 
and  221.  each,  had  artfully  contrived  to  obtain  a  majority  of  votes 
over  the  holders  of  shares  of  Sll.  each,  and  that  in  consequence  of 
the  existence  of  such  majority,  most  of  the  holders  of  shares  of  31/. 
each  had  considered  it  useless  to  attend,  and  had  not  attended  any 
meeting  of  the  Company  since  August,  1848 ;  and  that  the  pro- 
ceedings at  all  subsequent  meetings  of  the  Company  had  been 
wholly  controlled  by  the  holders  of  shares  of  271.  10«.  each  and 
221.  each. 

The  bill  stated,  that  the  plaintiff,  who  was  the  holder  of  487 
shares  of  31/.  each,  and  others,  had  refused  to  pay  the  call  of  10/. 
thereon,  and  the  directors  had  threatened  to  bring  actions  against 
them,  and  to  forfeit  their  shares ;  but  that  certain  of  the  31/.  share- 
holders, had  paid  under  protest,  and  insisted  on  having  the  same 
repaid. 

It  alleged,  that  part  of  the  lines  had  been  completed,  but  that  the 
remainder  had  been  abandoned,  and  that  the  compulsory  powers 
for  making  it  had  expired. 
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The  bill  was  filed  by  the  plaintiff,  on  behalf  of  the  81Z.  share-       Bailbt 
holders,  against  the  Company  and  the  ten  directors  alone ;  bat  it  thb  Bibken. 
alleged,  that  the  81/.  shareholders  were  very  numerous,  and  could  o^J^i^ANo 
not  be  made  parties,  but  that  their  interests  were  identical  with     Chkbhibr 
those  of  the  plaintiff;  and  as  to  the  271.  10«.  and  22/.  shareholders,     railway 
♦the  bill  charged  as  follows :  **  That  the  number  of  holders  of     ^^l^^' 
the  said  shares  of  27/.  lO^.  each  and  22/.  each  were  so  great,  and 
their  rights  and  liabilities  were  so  subject  to  change,  by  death  and 
otherwise,  that  it  would  not  be  possible,  without  the  greatest  incon- 
venience, to  make  them  parties  to  this  suit,  and  so  to  do,  would 
render  it  impossible  to  bring  this  suit  to  a  termination ;  but  their 
interests  were  identical  with  the  interests  of  the  persons,  defendants 
thereto,  all  of  whom  were  holders  of  some  of  the  shares  of  27/.  10«. 
each,  and  22/.  each." 

The  bill  prayed,  that  it  might  be  ascertained,  under  the  direction 
of  the  Court,  whether  any  and  what  part  of  the  call  of  10/.  per  share 
was  required  for  any  of  the  purposes  to  which  monies  to  be  raised 
hy  means  of  the  shares  of  81/.  each,  were  lawfully  applicable :  and 
that  the  defendants  might,  thereupon,  be  perpetually  restrained,  by 
the  injunction  of  the  Court,  from  prosecuting  any  proceedings 
against  the  plaintiff,  or  those  for  whom  he  sued,  for  enforcing 
payment  of  such  call,  other  than  such  part  as  might  be  so  required, 
and  from  declaring,  confinning,  enforcing  or  otherwise  acting  upon, 
any  forfeiture  of  any  of  the  shares  of  81/.  each,  in  respect  of  any 
part  of  such  call,  other  than  such  part  as  might  be  so  required,  and 
that  any  part  of  such  call  which  had  been  paid,  other  than  such  part 
as  might  be  required,  might  be  repaid.  And  that  in  the  meantime, 
and  until  the  part  so  required  should  be  ascertained  by  the  direction 
of  the  Court,  the  defendants  might  be  restrained  from  prosecuting 
any  action  in  relation  to  such  call.  It  also  sought]  to  restrain  the 
defendants  from  making  any  further  call,  and  declaring  any  for- 
feiture, or  commencing  any  action  in  relation  to  any  such  further 
call,  and  for  further  relief. 

To  this  bill  the  defendants  demurred  for  want  of  equity,  and  also,        ^  ^^^  ] 
on  the  ground  that  the  27/.  lO^.  and  22/.  shareholders  or  a  sufficient 
number  of  each  class  to  represent  the  remainder,  were  necessary 
parties. 

Mr.  Turner  and  Mr.  Glasse,  in  support  of  the  demurrer,  [cited 
Poii  V.  Harhottle  (i) ;   MozUy  v.  Alston  (2) ;   Lord  v.  The  Copper- 

(0  62  B.  B.  185  (2  Hare,  461,  497).  (2)  65  R.  B.  520  (1  Pb.  790). 
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Bailey       Minei's*  Company  {\);     Const  v.  Harris  (2)  ;   Waters  v.   Taylor  (s); 
The  BiRKEir-  Evans  v.  Stokes  (4),  and  other  similar  cases]. 

HEAD,  LAN- 

OARHTRK  AKD 

Chkshibb  ii^'  -B.  Palmer  and  Mr.F.  H,  Goldsmid,  in  support  of  the  bill : 

IlTKCTlOlf 

Railway  This  is  not  a  bill  to  interfere  with  the  internal  management  of 
r*'tt^V'  *^®  Company,  but  one  to  prevent  the  commission  of  a  fraud  upon  a 
particular  class  of  shareholders.  *  *  Belief  was  granted  against 
a  corporation  in  respect  of  such  acts,  in  the  case  of  Colman  v.  T/f^ 
Eastern  Counties  Railway  Company  (5),  and  a  Company  of  this  sort  is 
not  to  be  regarded  as  a  common  partnership,  Cohen  v.  Wilkinson  (6), 
which  is  similar  to  the  present.  The  act  complained  of  ''is  not 
within  the  common  contract  *'  between  the  parties,  and,  therefore, 
the  majority  cannot  bind  the  minority :  Ex  parte  Morgan{7).    *    * 

I  440  ]  Mr.  Tur7ier,  in  reply. 

The  Master  of  the  Bolls: 
I  will  consider  the  case. 

1850.        The  Master  of  the  Bolls  : 

^!!L  '  This  bill  proceeds  upon  the  notion,  that  it  is  within  the  jurisdiction 

of  this  Court  to  take  the  accounts,  and  make  the  enquiries  neces- 
sary for  the  purpose  of  ascertaining,  whether,  under  the  circum- 
stances to  which  the  Company  is  reduced  and  in  a  continuing 
concern,  it  is  proper,  in  the  due  management  of  the  affairs  of  the 
Company,  to  raise  money  by  way  of  call  from  the  shareholders 
whom  the  plaintiff  assumes  to  represent,  and  who  have  neither  paid 
up  their  calls,  nor  taken  the  trouble  to  attend  the  meetings,  in 
which  the  question  of  making  such  calls  was  discussed.  It  appears 
to  me,  that  this  case  can  only  be  considered  as  an  attempt  to  induce 
this  Court  to  interfere  in  the  internal  management  of  the  affairs  of 
the  Company,  and  to  take  upon  itself  to  determine  a  question,  which 
might  well  and  ought  to  be  determined  by  the  shareholders  them- 
selves at  general  meetings.     The  only  foundation  for  relief  in  this 

•441  ]  Court  is  the  allegations  that  the  calls,  in  the  circumstances  *  which 
have  happened,  are  not  wanted,  and  that  the  plaintiff  and  other 
shareholders  of  the  class  to  which  he  belongs  are  or  are  likely  to  be 
defrauded,  by  a  scheme  formed  by  the  other  shareholders,  seeking 

(1)  78  R.  R.  270  (2  Ph.  740).  (5)  76  B.  B.  78  (10  Beav.  1). 

(2)  24  R  R.  108  (T.  &  R.  496).  (6)  Ante,  p.  64. 

(3)  13  R.  R.  91  (16  Ves.  10).  (7)  84  R.  R.  60  (1  Mac.  &  O.  22o). 

(4)  44  R.  R.  3  (1  Keen,  24). 
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in  some  way  to  benefit  themselves  or  the  other  classes  of  share-       kailbt 
holders,  to  the  prejudice  of  the  plaintifif,  and  those  for  whom  he  thb  Biukbk- 
sues,  and  proceeding  to  enforce  calls  in  pursuance  of  such  alleged  oAsniRt  axd 
fraudulent  scheme.  Chbshirb 

JUKCTIOK 

The  bill  contains  many  allegations  of  fraudulent  and  improper     Railway 

Oft  If  PAW 

motives:  an  intention  to  prejudice  one  class  of  shareholders  for  the 
benefit  of  the  others.  But  these  allegations  do  not  rest  on  any 
specific  facts  sufficient  to  support  the  imputations ;  and  the  plaintiff, 
80  far  from  stating  that  any  attempts  have  been  made  to  bring 
Ihe  matter  under  the.  consideration  of  the  shareholders  at  large,  or 
to  procure  any  improper  resolution  of  the  directors  in  the  manage- 
ment of  the  affairs  of  the  Company  to  be  rescinded,  states  the 
contrary,  and  that  most  of  the  shareholders  for  whom  he  sues  have 
not  attended  the  meetings,  or  made  any  attempt  to  correct  any 
error  which  may  have  been  made. 

It  does  not  appear,  from  any  facts  distinctly  alleged  in  this  bill, 
that  the  holders  of  shares  of  81/.  each  have  made  payments  in  pro- 
portion to  the  holders  of  the  other  shares,  or  that  they  are  not  now 
more  in  arrear  than  the  others,  or  that  it  may  not  be  right  and  just 
to  make  and  enforce  payment  of  the  calls  complained  of,  either  for 
the  purpose  of  carrying  on  works  which  it  may  be  necessary  to 
complete,  or  for  the  purposes  of  paying  debts  or  answering  liabilities 
which  must  be  provided  for ;  and  the  plaintiff,  not  thinking  fit  to 
call  or  attend  meetings,  in  which  any  questions  of  this  sort  may  be 
properly  settled,  prefers  coming  into  *this  Court,  for  an  enquiry  to  [  •^^z  ] 
ascertain  whether  any  part  of  the  call  for  lOL  is  required,  for  the 
purposes  to  which  the  monies  to  be  so  raised  are  lawfully  applicable, 
and  for  an  injunction  to  restrain  any  proceedings  at  law  to  recover 
the  amount  of  such  calls. 

It  is  indeed  alleged,  that  there  is  an  intention  to  abandon  part  of 
the  works,  for  the  completion  of  which  the  powers  were  granted  to 
the  Company.  This  may  be  quite  unauthorised,  but  it  is  not 
suflScient  to  show,  that  the  enforcement  of  the  call  may  not  be 
necessary  for  lawful  purposes,  and,  even  supposing  the  plaintiff  to 
have  some  well  founded  reason  to  complain  of  what  has  been  done, 
it  appears  to  me  that  he  cannot  have  the  remedy  for  which  he 
asks. 

This  bUl  contemplates  the  continuance  of  the  Company,  for  at 
least  some  of  the  purposes  for  which  it  was  incorporated,  and  the 
maintenance  of  some  of  the  works  which  it  was  authorised  to  make, 
and  it  would,  I  think,  be  impossible  for  this  Court  to  entertain 


U4 
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[  *4*3  ] 


jurisdiction  in  such  a  case  as  this,  without  assuming  aathoritj  to 
interfere  in  the  internal  management  of  all  Companies  and  partner- 
ships, whenever  a  question  arose  as  to  the  proper  amount  of  a  call 
required  for  the  lawful  purposes  of  the  Company. 

I  am  therefore  of  opinion,  that  the  plaintiff  is  not  entitled  to  any 
relief  upon  this  bill,  and  that  the  demurrer  for  want  of  equity  mast 
be  allowed. 

I  think  also  the  bill  is  defective  as  to  parties,  in  suing  on  the 
behalf  of  all  the  holders  of  shares  of  Qll.  each,  as  well  those  who 
have  paid  the  calls  as  those  who  have  not,  and  in  not  sufficiently 
alleging,  that  the  ^holders  of  the  other  shares  are  represented  by 
the  defendants. 

Mr.  R.  Palmer  asked  leave  to  amend. 


The  Master  of  the  Bolls  refused  it. 


1860. 
May  22,  24, 

25,  27. 

RolU  Court 

Lord 

Lanodale, 

M.R. 

[460] 


GRAHAM  V.  The  BIEKENHEAD,  LANCASHIRE,  and 
CHESUIRE  JUNCTION   RAILWAY   COMPANY. 

(12  Beav.  460—470;  see  S.  C.  on  app.  2  Mac.  &  G.  146;  2  H.  &  Tw.  450;  20 
L.  J.  Ch.  445  ;  14  Jur.  494.) 

[See  the  report  of  this  case  on  appeal  in  2  Mac.  &  G.  146,  to  be 
contained  in  Vol.  86  R.  R.] 


1850. 
March  12. 
April  15. 

JlolU  Court. 

Lord 

Lanodale, 

M.R. 

[476] 


ROWLEY   V.   ADAMS. 

(12  Beav.  476—479.) 

The  case  of  De  Visme  y.  De  Visme  (1)  must  be  acted  on  with  some  caution, 
and  it  is  not  in  every  case  of  delay  in  the  delivering  of  a  sufficient  abstract, 
that  a  vendor  is  to  lose  the  interest  which  he  has  stipulated  for. 

Upon  a  sale  under  the  Court,  on  the  14th  of  September,  there  was  a 
condition  that  the  purchaser  should  confirm  the  report,  and  before  the 
10th  of  November  pay  his  purchase-money  and  interest  from  the  29th  of 
September,  and  be  entitled  to  the  rents  from  that  time ;  and  '*  under  no 
circumstances  "  was  he  to  be  excused  paying  interest  from  that  time.  The 
purchaser  was  unable  to  obtain  and  serve  the  order  of  confirmation  until 
the  29th  of  November.  The  abstract  was  delivered  on  the  6th  of  December, 
and  the  requisitions  finally  answered  on  the  17th  of  January :  Held,  that 
there  was  no  such  delay  on  the  part  of  the  vendor  as  to  release  the  purchaser 
from  payment  of  interest. 

On  the  14th  September,  1849,  some  property  was  sold  by  aaetion 
in  these  suits. 

(1)  84  B»  B.  83  (1  Mac.  &  G.  336). 


V. 

Adams. 
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By  the  conditions  of  sale,  the  purchaser  was  to  obtain  the  con-  Rowley 
firmation  of  the  report,  and,  on  or  before  the  10th  of  November, 
1849,  pay  in  his  purchase  money,  with  interest,  from  the  29th  of 
September,  1849,  and  the  condition  proceeded  thus :  *'  And  there- 
npon  the  purchasers  shall  be  entitled  to  the  rents  from  the  29th  of 
September,  1849,  and  under  no  circumstances,  shall  the  purchaser 
be  excused  from  paying  interest,  from  that  day  until  payment  of 
the  purchase  money." 

The  purchaser  was  limited  to  twenty-one  days  to  deliver  objections 
to  the  title. 

Mr.  Wood  became  the  purchaser;  but,  in  consequence  of  the 
offices  being  shut  during  the  long  vacation,  and  by  reason  of  an 
application  by  a  third  party  to  open  the  biddings,  the  order  absolute 
was  not  obtained  till  the  22nd  of  November,  and  it  was  served  on 
the  29th.  The  abstract  was  delivered  on  the  6th  of  December ; 
the  purchaser's  requisitions  were  delivered  on  the  21st,  and 
answered  on  the  Slat :  further  requisitions  were  delivered  on  the 
10th  of  January,  which  were  answered  "  without  prejudice  "  on  the 
17th,  and  on  the  18th,  *noLice  of  motion  was  given  to  pay  the  [  •477 
purchase-money  into  Court  without  interest. 

The  only  question  was,  whether  the  purchaser  was  bound  to  pay 
interest  on  his  purchase-money  from  the  29th  of  September. 

Mr.  Turner^  for  the  purchaser,  argued,  on  the  authority  of 
De  Vi$me  v.  De  Visme  (1),  that  there  ought  to  be  some  diminution 
in  the  interest,  the  delay  having  been  created  by  the  default  of  the 
vendor  to  furnish  a  complete  abstract. 

Mr.  Roupell,  and  Mr.  Erskine,  contrd  : 

There  is  no  reason,  in  this  case,  for  deviating  from  the  express 
terms  of  the  contract  between  the  parties,  for  there  has  been  no 
wilful  n^ligence  on  the  part  of  the  vendors  in  completing  the 
contract.  The  present  case  differs  from  De  Visme  v.  De  Visme,  not 
only  in  the  absence  of  all  improper  delay,  but  in  this :  that  in  the 
present  case,  no  time  is  specified  for  the  delivery  of  the  abstract, 
and  the  non-delivery  before  the  6th  of  December  is  attributable  to 
the  purchaser,  who  did  not  serve  the  order  absolute  until  six  days 
previously.  The  subsequent  abstract  was  not  absolutely  necessary, 
having  regard  to  the  special  conditions  of  sale,  and  was  delivered 
"  without  prejudice,"  and  merely  for  the  better  satisfaction  of  the 
purchaser. 

(I)  84  R.  B.  83  (1  Mac.  &  G.  33tt). 
B.B. — ^VOL,  LXXXV.  1^ 
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RowLBT  Mi\  Tuimer,  in  reply. 

Jones  V.  Mfidd  (1)  was  also  cited. 

[  478  J       The  Master  of  the  Rolls  : 

The  doctrine  of  the  case  of  De  Visme  v.  De  Visme  was  not  new : 
it  merely  established  a  principle  as  to  which  a  considerable 
difference  of  opinion  had  previously  prevailed.  The  Court  had 
sometimes  refused  interest  to  a  vendor  causing  the  delay,  although 
he  had  thought  fit  to  insert  in  his  conditions  of  sale  that  he  was  to 
have  it,  **if  from  any  cause  whatever'*  the  completion  should  be 
delayed.  In  other  cases,  it  was  assumed  that  the  contract  was 
binding  on  the  parties,  and  that  the  words  ''  from  any  cause  what- 
ever'* would  even  include  those  brought  about  by  the  default  of 
the  vendor  himself,  so  that  he  was  thus  profiting  by  his  own 
negligence. 

I  hope  the  case  of  De  Visme  v.  De  Visme  has  now  settled  the 
point ;  but  it  is,  nevertheless,  necessary  that  that  case  should  be 
acted  on  with  some  caution ;  otherwise,  no  negociation  could  take 
place  between  the  solicitors,  for  the  purpose  of  better  satisfying  the 
purchaser  as  to  the  title,  without  entangling  the  vendor  in  a  question 
of  interest.  It  cannot  be  laid  down,  that  in  all  cases  where  a 
sufficient  abstract  is  not  delivered  in  time,  the  vendor  is  to  lose  the 
interest  which  he  has  stipulated  for. 

I  will  read  over  the  affidavits  and  the  case  of  De  Visme  v. 
De  Vism^.  There  is  no  question  here  as  to  whether  a  good  title 
can  be  made,  or  as  to  what  is  necessary  to  perfect  it ;  a  good  title 
is  admitted,  and  the  only  question  is,  whether  the  delay  on  the 
part  of  the  vendor  has  been  such,  as  ought  to  deprive  him  of 
interest. 

It  is  not  to  be  forgotten  that  the  purchaser  is,  at  all  events, 
entitled  to  the  rents  from  September. 


[  479  ] 


April  15.  The  Master  of  the  Kolls  said,  that  he  had  carefully  read  the 

affidavits,  but  could  not  fairly  come  to  the  conclusion,  that  such  a 
delay  was  imputable  to  the  vendor,  as  to  relieve  the  purchaser  from 
the  payment  of  interest. 

(1)  28R.  B.  22(4Russ.  118). 
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HENNET  V,  LUARD. 

(12Beav.  479— 481.) 

A  defendant  offering  the  plaintiff  all  the  relief  specifically  sought  by  his 
bill,  moved  to  dismiss  the  bill  without  costs,  or  that  the  plaintiff  might 
apply  respecting  them.  The  plaintiff  then  insisted  on  a  fui-ther  demand, 
which  might  be  had  under  the  prayer  for  general  relief  or  by  amendment 
The  Ck>iTRT  refused  the  motion  with  costs,  but  intimated  that  this  proceeding 
must  be  considered  at  the  hearing. 

The  decision  in  Sivell  y.  Abraham  (1)  adhered  to. 

Thb  plaintiff,  by  his  bill  prayed,  that  upon  payment  by  him  to 
the  defendants  the  Banking  Company  of  8,0002.  which  he  offered  to 
do,  the  Banking  Company  might  deliver  up  to  him  sixteen  rail^vay 
bonds  of  1,000Z.  each,  which  had  been  deposited  with  them,  and  for 
an  injunction  to  restrain  their  parting  with  them,  and  for  general 
relief. 

On  a  motion  for  an  injunction,  an  order  was  made  by  arrange- 
ment, dated  the  25th  of  January,  1849,  whereby  eight  of  the  bonds 
were  to  be  lodged  in  Court,  and  the  remainder  wefe  to  be  retained 
by  the  Banking  Company  until  payment  of  the  8,0002.  On  the 
2oth  March,  1849,  the  plaintiff  paid  the  8,0002.,  and  the  eight  bonds 
were  delivered  up  to  him. 

The  defendants,  the  Banking  Company,  by  Luard,  their  public 
officer,  now  moved,  that  upon  payment  into  Court  of  the  balance  of 
interest  received  on  the  bonds,  and  upon  delivery  out  of  the  eight 
bonds  now  in  Court,  the  bill  might  stand  dismissed,  as  against  them 
without  costs ;  or  that,  if  the  plaintiff  considered  he  had  any  claim 
for  costs  against  Luard,  then  that  he  might  make  an  application 
within  a  limited  time  to  establish  it,  and  *in  default,  that  the  bill 
might  be  dismissed  without  costs. 

The  motion  having  been  now  brought  on,  the  plaintiff  insisted, 
that  the  defendants  were  also  liable  for  389/.,  the  amount  of  coupons 
which  he  now  alleged  had  been  cut  off  the  bonds.  This  subject  of 
complaint  was  not  stated  or  charged  in  the  bill. 

Mr.  lioupell  and  Mr.  Stevens,  in  support  of  the  motion  : 

The  defendant  offers  all  the  relief  asked  by  the  bill :  therefore 
the  suit  ought  not  to  go  on.  If  the  only  question  be  as  to  the  costs, 
the  plaintiff  ought  not  to  proceed  with  the  suit,  but  should  make  a 
special  application,  in  the  way  pointed  out  in  Sivell  v.  Abraham  (i). 

(Thb  Master  of  the  Bolls  :  I  do  not  at  all  recede  from  what  I 
am  reported  to  have  said  in  that  case.) 

(I)  68  E.  E.  215  (8  Beav.  598). 
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Hknmet      Ab  to  the  coupons,  nothing  is  sought  respecting  them  by  the  bill ; 

LuABD       ^^^  ^^  is  stated)  that  that  sum  was  received  by  Cooper,  one  of  the 

co-defendants,  when  he  had  no  connection  with  the  Bank. 

Mr.  Turner  and  Mr.  Teirell,  contra  : 

The  defendant  does  not  offer  to  give  the  plaintiff  all  he  claims, 
and  therefore  the  suit  cannot  be  stayed.  The  plaintiff  insists,  that 
the  defendants  are  liable  for  889{.,  the  amount  of  coupons,  which, 
he  says,  were  cut  off  the  bonds ;  and  although  this  matter  is  not 
specifically  charged  by  the  bill,  still  the  prayer  for  general  relief  will 
cover  it ;  and  besides,  the  plaintiff  is  entitled  to  amend  his  bill,  and 
will  do  so,  if  he  finds  it  necessary. 

1 481  ]  Mr.  RoupeU,  in  reply. 

The  Master  of  the  Bolls  : 

This  motion  seems  to  me  so  laudable  in  its  intent,  that  I  think  it 
deserving  of  great  consideration;  but,  at  the  same  time,  it  is 
impossible  for  me  to  depart  from  the  rules  which  have  been  estab- 
lished in  cases  of  this  kind.  I  think  it  perfectly  clear  from  what  is 
stated,  that,  by  the  prosecution  of  this  suit,  the  plaintiff  may  claim 
(whether  successfully  or  not  I  cannot  tell)  something  more  than  is 
offered  to  him  by  the  terms  of  this  notice  of  motion.  That  being  so, 
the  offer  is  not  to  give  the  whole  of  that  which  the  plaintiff  has  a 
right  to  claim ;  and,  consequently,  I  cannot  grant  the  motion, 
consistently  with  what  I  conceive  to  be  the  established  practice  of 
the  Court. 

The  only  question  which  remains  is,  whether  the  defendant,  who 
fails  in  this  motion,  ought  to  pay  the  costs  ;  and  though  I  am  very 
reluctant  to  make  the  order,  I  think,  under  all  the  circumstances, 
that  the  party  who  made  this  motion  must  pay  the  costs  of  it. 

However,  when  the  cause  comes  on  for  hearing,  I  must  bear  in 
mind  what  has  been  offered  on  the  present  occasion,  in  order  that 
I  may  then  judge  of  the  propriety  of  the  plaintiff's  persisting  in 
prosecuting  this  suit. 
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PICAKD  V.  MITCHELL. 

(12  Beav.  486— :I88.) 

A  Railway  Company  took  lands,  the  subject  of  an  administration  suit, 
in  which  lands  infants  and  married  women  were  interested,  and  a  reference 
was  made  to  the  Master  in  the  cause,  to  ascertain  what  course  was  the 
most  beneficial  for  the  parties  under  disability.  The  Company  was  directed 
to  pay  all  the  costs,  charges,  and  expenses  of  the  petition  and  reference. 

In  1880,  Richard  Galcon,  being  seised  of  a  real  estate  at  Knares- 
borough  (sabject  to  certain  rent  charges  and  legacies  created  by  the 
will  of  his  father),  made  his  will,  by  which  he  devised  it  to  trustees 
on  certain  trusts. 

A  suit  was  instituted  for  the  administration  of  his  estate,  and  a 
decree  was  made  in  1842,  referring  certain  matters  to  the  Master, 
who  made  his  report  in  1845. 

In  January,  1847,  the  Leeds  and  Thirsk  Railway  Company,  under 
the  provisions  [of]  the  Lands  Clauses  Consolidation  Act,  1845,  gave 
notice  to  the  parties  in  possession  of  the  property,  that  the  Company 
required  to  purchase,  and  demanding  the  particulars  of  the  estates 
and  interests  therein,  and  offering  to  treat  for  the  purchase  and 
compensation.  The  notice  stated,  that  in  default  of  compliance, 
the  amount  would  be  ascertained  in  the  manner  provided  for  by  the 
Lands  Clauses  Consolidation  Act,  1845. 

On  the  30th  March,  1847,  an  order  was  made  in  the  cause,  upon 
the  petition  of  some  of  the  parties  interested,  by  which  it  was 
referred  to  the  Master  to  ascertain,  whether  it  was  most  for  the 
benefit  of  the  ^parties  being  infants  and  married  women,  that  the 
Company  should  be  required  to  take  the  whole  of  the  property,  and 
to  determine  by  which  of  the  modes  the  compensation  ought  to  be 
ascertained,  and  directions  were  given  for  ascertaining  it  accordingly. 

The  parties  proceeded  before  the  Master,  and  a  sum  of  910/.  was 
ultimately  awarded  them  by  arbitration,  which  was  paid  into  Court 
by  the  Company.  The  Master  made  his  report  in  1849.  The  title 
being  accepted,  a  petition  was  now  presented,  praying  that  the 
money  might  be  invested,  and  the  dividends  paid  according  to  the 
rights  of  the  parties  ;  and  for  a  reference  to  tax  the  petitioners,  and 
the  plaintiffs  and  defendants  to  this  cause,  respectively,  their  costs, 
charges  and  expenses,  of  and  incidental  to  the  taking  and  com- 
pulsory purchasing  of  the  premises  by  the  Railway  Company,  and 
of  and  incidental  to  the  former  petition,  and  to  the  reference  to  the 
Master  thereby  directed,  and  of  the  reference  to  the  arbitrator,  and 
of  the  agreement  of  reference,  and  of  this  application,  and  of  the 
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conveyance;  and  that  such  costs,  charges  and  expenses  might  be 
paid  by  the  Railway  Company.  The  petition  set  forth  at  length 
the  Master's  report,  containing  all  the  proceedings,  which  occupied 
eight  brief  sheets  of  the  present  petition. 

Mr.  Timier  and  Mr.  Hallett,  in  support  of  the  petition. 

Mr.  Walpole  and  Mr.  Tillotson,  contrd,  objected  to  the  payment 
of  the  costs  asked,  alleging  that  a  considerable  portion  had  been 
unnecessarily  incurred. 

Mr.  Tuimer,  in  reply. 

«  *  «  ♦  # 

The  Master  of  the  Rolls: 

Prima  fackj  all  the  expenses  ought  to  be  paid  by  the  Company 
who  have  occasioned  them.  \Vhere  public  Companies,  either  for 
the  public  good  or  their  private  profit,  come  and  violently  take  the 
property  of  others,  whether  they  like  it  or  not,  they  ought  to 
indemnify  the  persons  against  all  the  expenses  which  may  be 
occasioned  by  such  a  proceeding. 

But  if  a  party  proceeds  in  a  wilful  and  extravagant  way  to  incur 
costs  quite  unnecessarily,  the  Court  will  not  allow  them,  and  will 
refer  it  to  the  Master  to  enquire  whether  any  and  what  unnecessary 
costs  have  been  incurred. 

Mr.  Walpole: 
Such  a  reference  would  only  increase  the  costs. 

The  Master  of  the  Rolls: 

Then  let  the  order  be  made  according  to  the  prayer  of  the 
petition. 


1850. 
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MURROW   V.  WILSON  (1). 

(12  Beav.  497—498.) 

A  plaintiff  described  liiinself  as  living  abroad.  Having  given  notice  of 
a  motion  the  defendant  appeared  and  askod  for  time  to  answer  the  affidavits, 
and  lie  afterwards  filed  affidavits  in  opposition  :  Held,  that  ho  had  not 
thereby  waived  his  right  to  security  for  costs. 

A  defendant  does  not,  by  simply  defending  an  application  against  hiui, 
lose  his  right  to  security  for  costs. 

The  plaintiff,  in  his  bill,  filed  on  the  13th  of  February,  1850, 
described  himself  as  living  at  Hong  Kong. 

(1)  In  re  Home  Asaumuce  Asaodaiivn  (1871)  L.  R.  12  Eq.  112,  25  L.  T.  199. 
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He  gave  notice  of  motion  for  an  injunction,  and  on  the  ISth  of     Muuuow 
February,  1850,  filed  an  aflSdavit  in  support  of  the  application.      wilson. 
The  defendant  appeared,  and  applied  for,  and  obtained  time  to 
answer  the  affidavit,  and  afterwards  filed  an  affidavit  in  opposition : 
he  also  appeared  on  the  motion  on  the  22nd  of  February,  when  it 
was  refused  with  costs. 

The  defendant,  on  the  27th  of  February,  1850,  obtained  an  order 
of  course,  that  the  plaintiff  should  give  security  for  costs. 

The  plaintiff  now  moved  to  discharge  the  order,  on  the  ground 
that  the  defendant,  by  his  appearance  and  filing  an  affidavit  in 
opposition  to  the  motion,  and  by  subsequent  appearance  thereon, 
had  waived  his  right  to  security  for  costs. 

Mr.  Glasse,  in  support  of  the  motion.     *     *     ♦ 

Mr.  Goldsmid,  contra,  [cited  Ex  parte  Seidler  (i)].  [  498  ] 

Mr.  Glasse,  in  reply. 

The  Master  of  the  Rolls: 

The  question  is,  whether,  in  consequence  of  what  took  place,  the 
defendant  is  to  be  considered  as  having  waived  his  right  to  security 
for  costs.  I  wish  for  further  information  as  to  the  case  of  ExpaHe 
Stidler.  I  will  inquire  into  the  circumstances  of  that  case.  It 
does  not  appear  from  the  report,  whether  the  application  was  made 
at  the  time  the  petition  came  on,  or  afterwards. 

The  Master  of  the  Rolls  :  May  23. 

This  was  a  motion  to  discharge  an  order  that  the  plaintiff  should 
find  security  for  costs.  The  objection  taken  was,  that  the  defen- 
dant, before  he  obtained  the  order,  appeared  on  a  notice  of  motion 
made  by  the  plaintiff,  and  obtained  time  to  answer  affidavits.  I 
am  of  opinion  that  this  did  not  deprive  him  of  his  right  to  security; 
it  might  be  otherwise,  if  he  had  originated  proceedings  of  his  own. 
As  to  the  case  of  Ex  pane  Seidler,  it  is  not  entered  in  the  Regis- 
trar's book.  I  consider  that  a  defendant  does  not,  by  simply 
defending  an  application  made  against  him,  lose  his  right  to 
security  for  costs. 

The  order  must,  therefore,  be  sustained,  and  the  motion  refused 
with  costs. 

(1)  56  R.  R.  25  (12  Sim.  106). 
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I860.  ASKHAM  V.  BARKEK(l). 

^Pj^'  (12  Beav.  499-504.) 

Jlollt  Qfurt.  ^  father  had  a  power  of  appointing  to  any  of  his  children.    Having,  in 

Ix)rd  breach  of  tmst,  obtained  possession  of  part  of  the  trust  funds,  be,  in  1834, 

^'^  1?  R^^^*  appointed  tliat  part  to  his  daughters,  in  exclusion  of  his  son,  under  an 

'   '  agreement,   that  that  part  should    afterwards  be  conveyed  to  him,   in 

^    '^^  exchange  for  an  estate  of  less  value.    In   1844,  he  executed  a  second 

appointment,  reciting  the  previous  dealing  with  the  fund,  and  he  thereby 

appointed  the  remaining  portion  of  the  trust  property  **  and  all  other"  the 

property  comprised  in  the  settlement,  to  his  daughters :  Held,  that  the  first 

appointment  was  void;  and,  secondly,  that  the  portion  of  the  property 

comprised  therein  was  not  appointed  by  the  second  deed. 

This  case  came  before  the  Court  upon  general  demurrer  to  the 
whole  bill,  which,  in  eflfect,  stated,  that  by  a  settlement  made  on 
the  marriage  of  William  Askham  and  Elizabeth  his  wife,  certain 
property  was  vested  in  trustees  for  the  husband  and  wife  for  their 
respective  lives,  with  remainder  to  all  and  every  or  such  one  or  more 
of  the  children  of  the  marriage,  in  such  shares  and  with  or  without 
power  of  revocation  as  William  Askham  should,  by  deed  &c.,  appoint, 
and,  in  default,  to  the  use  of  all  and  every  the  children  equally. 

In  1834,  the  trustees  had,  in  breach  of  trust,  lent  a  portion  of 
the  trust  money  to  William  Askham.  At  this  time  there  were  five 
children  of  the  marriage,  viz.  the  plaintiff  John  and  four  daughters. 

The  bill  alleged,  that  the  surviving  trustee  of  the  settlement  was 
desirous  of  retiring  and  being  released  from  his  liability  under  the 
breach  of  trust,  and  that,  in  order  to  release  such  trustee,  and 
to  protect  William  Askham  the  father  from  being  called  on  to'pay 
the  amount  due  from  him,  it  was  agreed  between  the  father  and 
his  four  daughters,  that  the  father  should  appoint  to  his  four 
daughters,  so  much  of  the  trust  fund  as  was  then  in  his  hands, 
upon  an  agreement,  that  the  appointees  should  make  no  claim 
[  *600  ]  against  the  trustee,  and  should  "^^not  call  on  the  father  to  pay  the 
amount ;  and  it  was  agreed,  that  immediately  after  the  appoint- 
ment, the  sums  appointed  should  be  assigned  to  the  father, 
ostensibly  in  exchange  for  some  real  estate  belonging  to  him,  of 
less  value  than  the  fund  appointed. 

On  the  18th  March,  1834,  William  Askham  accordingly  appointed 
the  trust  funds  then  in  his  hands  to  the  four  daughters,  and  on  the 
25th  March,  1834,  he  conveyed  real  estate  belonging  to  him  to  the 
four  daughters,  in  reversion  after  his  death  ;  the  daughters,  on 
their  part,  thereby  assigned  to  their  father  the  shares  of  the  trust 
funds  which  had  previously  been  appointed  to  them. 

(1)  lioach  V.  Trood  (1874)  3  Ch,  D.  429,  34  L.  T.  105. 
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On  the  25th  of  March,  1884,  new  trastees  were  nppointecl.  askham 

One  of  the  daughters  afterwards  died.  bakkkii. 

On  the  19th  of  April,  1844,  William  Askham  executed  a  second 
appointment  of  the  trast  funds,  whereby,  after  reciting  the  previous 
dealings  with  the  fund  and  the  appointment  in  1884,  and  that 
William  Askham  the  father  was  desirous  of  making  an  appoint- 
ment of  such  of  the  said  settled  estate,  monies  and  premises  as 
remained  unappointed,  and  that  the  plaintiff  John  Askham,  being 
then  entitled  under  the  said  settlement  as  tenant  in  tail,  his  father 
considered  him  to  be  fully  provided  for,  William  Askham 
appointed,  nominatim,  that  the  funds  not  comprised  in  the 
previous  appointment,  "  and  all  other  the  sum  and  sums  of  money, 
messoages,  lands,  tenements,  and  trust  estates  whatsoever  com- 
prised in  or  affected  by  the  said  recited  indenture  of  settlement, 
over  or  upon  which  he  the  said  William  Askham  had  a  power  of 
appointment  or  disposal,  ^should  go  and  remain,  immediately  from  [  *^i  ] 
and  after  his  decease,"  unto  his  three  daughters. 

William  Askham  died  in  1848,  and  the  plaintiff  Johd  Askham, 
his  only  son,  who  took  nothing  under  either  of  the  two  appoint- 
ments, filed  this  bill,  insisting  on  the  invalidity  of  the  first 
appointment  of  1884,  and  praying  a  declaration  that  it  was  a 
fraudulent  exercise  of  the  power  of  appointment,  and  that  the  deed 
of  exchan^^e  was  void,  and  that  the  trust  monies  comprised  in  the 
appointment  of  1884  were  divisible  as  in  default  of  appointment. 
It  also  sought  to  make  the  estates  of  the  father  and  trustees  liable  ' 
as  for  a  breach  of  trust. 

To  this  bill  two  of  the  defendants  demurred  for  want  of  equity. 

Mr.   llouptU    and    Mr,  K.   B.   Deniaon,   in   support  of   the 
demurrer.     *     ♦     * 

Mr.  Tnrnei'  and  Mr.  Freeling  were  not  heard  in  support  of       [  602  ] 
the  bill. 

Thb  Master  of  the  Bolls: 

In  this  case  the  father  may  have  had  a  perfectly  good  intention, 
and  may  have  been  desirous  of  doing  that  which  was  for  the  benefit 
of  all  the  family.  The  plaintiff,  the  eldest  son,  was  perfectly  well 
provided  for,  and  it  was  an  act  of  justice  in  the  father,  as  far  as  he 
could  do  it  in  a  proper  manner,  to  provide  for  his  other  children. 
But  the  question  is,  how  is  this  Court  to  treat  this  execution  of  the 
power? 
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abkham  The  power  might  have  been  exercised  exchisively  in  favoar  of 

babkrr,  ^^y  of  the  children  ;  and  if  it  had  not  been  mixed  up  with  any 
private  interest  or  separate  concerns  of  the  father,  he  might  no 
doubt  have  appointed  the  whole  property  to  his  daughters,  or  any 
of  them,  to  the  exclusion  of  the  son.  But  unfortunately,  he  had 
got  into  difficulties,  and  found  himself  under  the  necessity  of 
borrowing  money  from  the  trustees.  He  afterwards  executed  this 
power  in  such  a  manner,  as  to  relieve  him  personally  from  the 
difficulty  in  which  he  was  placed,  and  he  personally  obtained 
the  advantage  of  that  relief,  from  the  persons  in  whose  favour  he 
executed  the  power.  Such  a  transaction  cannot  stand.  Wholly 
independently  of  any  particular  charge  of  fraudulent  intention,  or 
any  thing  of  that  kind,  it  is  a  thing  which  this  Court  cannot  safely 
permit.    It  cannot  allow  a  person  who  is  to  execute  the  power  of 

[  *503  ]  selection  *to  derive  a  private  and  separate  benefit  for  himself  by  its 
execution.  I  think  it  plain  that  he  obtained  an  advantage  for  him- 
self by  his  execution  of  the  deed  of  1884.  It  has  been  ingeniously 
argued,  tRat  the  appointment  which  was  at  first  invalid,  was 
afterwards  made  valid.  What  happened  was  this  :  the  father  had 
executed  this  power  in  such  a  way  that  this  Court  would  not  permit  it 
to  stand,  and,  because  it  was  capable  of  being  set  aside  and  declared 
fraudulent  by  this  Court,  I  am  asked  to  treat  it  as  if  it  had  never 
been  executed  at  all,  and  as  if  a  future  execution  of  the  power  were 
a  perfectly  free  thing :  as  if  the  matter  were  open,  and  nothing  had 
*  been  done;  and  further,  that  because  there  was  no  corrupt  or 
personal  interest  affecting  the  second  transaction,  it  must  therefore 
be  looked  upon  as  perfectly  pure  and  free  from  every  objection 
whatever. 

How  the  case  put  by  Mr.  Houpell  would  be,  viz.  where  a  power 
had  been  exercised  in  such  a  manner,  that  it  could  not  stand,  and 
this  being  discovered  by  the  person  who  had  executed  it,  he  had 
obtained  the  concurrence  of  all  the  parties  interested  in  undoing  the 
execution  of  that  power,  and  in  setting  the  matter  quite  free  again, 
altogether  level  and  fair,  I  express  no  opinion.  Whether  he  could 
then  proceed,  fairly  and  i^roperly,  on  a  due  consideration  of  the 
family  interest,  to  execute  the  power  exclusively  in  favour  of  some, 
even  of  the  very  same  persons,  to  the  exclusion  of  the  one  who  had 
been  excluded  before,  and  no  other,  I  do  not  think  it  necessary  to 

[  *r>04  ]  give  any  opinion.  It  *  would  seem  very  hard,  if  it  could  not  be 
done :  if  an  error  of  that  sort  could  not  be  corrected.  At  the  same 
time   I  should   feel  a  very  great  difficulty,  because  it  is  almost 
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impossible  for  the  parties  to  get  into  the  same  situation  in  which 
they  were  before. 

Here  in  1844  the  father  was  embarrassed  by  what  he  had 
previously  done  in  1834,  which  he  thought  and  intended  it  to  be  an 
execution  of  the  power ;  he  proceeded  on  that  footing,  and  although 
he  has  used  li^ords  which  would  have  an  operative  effect,  if  that 
power  had  never  been  previously  attempted  to  be  exercised  at  all, 
yet  his  reference  to  the  power  was  clearly  as  if  it  had  previously 
been  executed.  I  do  not. think  that  the  deed  of  1844  has  the  same 
operation  as  if  the  previous  execution  of  the  power  were  completely 
void  and  non-existing.  If  it  had  been  authoritatively  and  properly 
declared,  that  the  first  execution  of  the  power  was  entirely  gone,  for 
any  thing  I  know  to  the  contrary,  the  second  execution  of  the 
power  might  not  have  been  bad ;  but  under  the  circumstances  in 
which  it  was  executed,  tainted  as  it  was  with  the  first  execution  of 
the  power,  I  cannot  have  any  doubt,  that  it  was  not  a  complete 
and  valid  execution  of  the  power  for  the  exclusive  benefit  of  the 
daughters. 

I  am  of  opinion  that  the  demurrer  must  be  overruled. 

[At  the  hearing  of  this  suit,  reported  in  17  Beav.  87,  the  Court 
was  satisfied  that  the  property  conveyed  to  the  daughters  would 
have  realised  more  than  the  amount  of  the  fund  appointed  to  them 
and  that  the  appointment  was  therefore  valid,  and  the  bill  was 
accordingly  dismissed  with  costs.] 
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V. 
Pi  ARK  BR. 


SHALLCROSS  v.  WEIGHT. 

(12  Beav.  505—510.) 

A  ieetator  devised  his  real  estates  to  A.  and  B.,  in  trust  to  sell  and  pay 
off  all  iucumbtunces  thereon,  and  stand  possessed  of  the  residue  ''  as  part 
of  his  personal  estate."  He  bequeathed  his  personal  estate  to  the  same 
persons,  in  trust  to  convert,  and  with  the  produce  thereof  and  of  the  sales 
of  his  real  estates  to  pay  his  debts,  &c.,  and  the  legacies,  and  to  pay  the 
residue  to  whom  he  should  give  the  same  by  codicil.  lie  made  no  gift  of 
the  residue:  Held,  first,  that  the  incumbrances  were  payable  out  of  the 
leal  estate ;  secondly,  that  the  debts  and  legacies  were  payable  piri  2>(t88u 
out  of  the  mixed  fund,  composed  of  the  produce  of  realty  and  personalty ; 
ond,  thirdly,  that  of  the  surplus,  the  part  arising  from  realty  l)elonged  to 
the  heir,  and  that  from  the  personalty  to  the  next  of  kin. 

The  testator,  by  bis  will  dated  in  1836,  gave  and  devised  all  his 
real  estate  to  Wright  and  Bishop  and  tbeir  heirs,  upon  trust,  as 
soon  as  conveniently  might  be,  to  sell,  and  by  and  with  the  said 
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Shallcross  purchase  monies,  to  pay  off  all  incambrances  affecting  the  said 
WuioHT.  estates,  and  to  stand  possessed  of  the  residue  thereof,  as  part  of  his 
personal  estate.  The  testator  also  bequeathed  to  Wright  and 
Bishop  all  his  household  goods,  &c.  &c.,  and  all  other  his  personal 
estate  and  effects,  upon  trust,  to  convert  the  same  into  money,  and 
by  and  with  the  produce  thereof,  and  the  said  produce  from  the  sales 
of  his  said  real  estate  and  the  rents  thereof  until  sale,  to  pay  his 
debts,  and  funeral  and  testamentary  expenses,  and  all  costs,  charges 
and  expenses  in  carrying  the  trusts  of  his  will  into  execution  ;  and 
then,  upon  trust,  to  pay  several  legacies,  and  then  to  pay  the  residue 
of  the  said  trust  monies  to  whom  he  should  give  the  same,  by  any 
memorandum  to  be  on  his  said  will  indorsed. 

The  testator  appointed  Wright  and  Bishop  his  executors. 

The  testator  made  no  disposition  of  the  residue,  and  the  question 
was  to  whom  it  belonged.  The  plaintiff,  as  the  heir-at-law,  claimed 
that  portion  of  the  residue  which  arose  from  the  real  estate. 

L  606  "I  Mr.  Ttnmer  and  Mr.  Elderton,  for  the  heir : 

*  *  The  mixed  fund  must  be  divided  rateably  between  the  heir 
and  next  of  kin :  Roberts  v.  Walker  (i).     *     *     * 

Mr.  Walpole  and  Mr.  G.  L.  Rmsdl^  for  the  next  of  kin. 

Mr.  Roupell  and  Mr.  Villiers,  for  one  of  the  executors. 

Mr.  Turner,  in  reply. 

[  508  ]       The  Master  of  the  Rolls  : 

If  a  testator  intends  to  dispose  of  his  real  and  personal  estate, 
and,  for  the  purpose  of  the  disposition  contemplated,  directs  the 
whole  of  his  real  and  personal  estate  to  be  converted  into  money 
and  applied  according  to  the  directions  he  has  given  or  contemplated, 
but  some  of  the  purposes  he  had  in  view  fail,  the  question  then  arises, 
to  whom  the  money  belongs.  Such  questions  are  always  attended 
with  some  difficulty,  and  the  object  is  to  decide  according  to  some 
rational  and  recognised  principle,  so  that  the  grounds  on  which  the 
case  is  disposed  of  may  be  understood  by  the  parties. 

The  first  question  which  arises  is,  on  what  is  called  ''  the  con- 
version out  and  out,"  an  expression  commonly  used,  and  which 
ought  to  be  clear  enough,  but  is  nevertheless  sometimes  attended 

(1)  32  E.  E.  318  (1  Rubs.  &  My.  752). 
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with  great  difficulty.  Here,  a  conversion  is  intended  for  some  Shalloross 
purposes,  and  to  some  extent,  but  to  what  purposes  and  what  wbioht. 
extent  is  made  a  great  difficulty.  There  is  a  surplus  consisting 
partly  of  real  or  the  produce  of  real  estate,  and  partly  of  personal 
estate,  or  its  produce  in  the  shape  of  money.  One  question  is, 
whether  as  between  the  two  classes  of  representatives,  this  was 
intended  to  be  a  conversion  out  and  out.  It  is  no  answer,  that 
there  was  an  intention  to  convert  into  money,  because  it  is  settled, 
that  where  the  conversion  is  for  a  purpose  which  fails,  the  produce 
will  go  to  the  heir  or  next  of  kin,  according  as  it  may  have  been 
produced  from  real  or  personal  estate. 

Here,  in  the  first  place,  there  is  to  be  an  actual  conversion,  for 
the  devise  is  to  ti-ustees,  upon  trust,  as  soon  as  convenient  to 
''  dispose  of  all  the  said  estates,  and  by  and  with  the  said  purchase 
monies  to  pay  off  all  ^incumbrances  affecting  the  said  estates."  [  *509  ] 
The  trustees  therefore,  having  obtained  the  purchase  money  instead 
of  the  land,  are  to  pay  off  all  incumbrances ;  *'  and  to  stand 
l^ossessed  of  the  residue  thereof  as  part  of  his  personal  estate." 
Cleai'Iy,  therefore,  there  was  a  conversion  into  money,  and  next 
there  was  a  clear,  distinct,  and  express  direction  to  apply  the  money 
in  paying  off  the  incumbrances.  I  think  this  direction  imperative, 
and  that  the  trustees  were  bound  to  apply  this  money  in  payment 
of  the  incombrances  affecting  the  estate. 

Then  comes  a  bequest  of  all  his  personal  estate,  *'  upon  trust,  to 
convert  the  same  into  money,  and  by  and  with  the  produce  thereof, 
and  of  the  produce  of  the  sales  of  his  real  estate  and  rents  &c.,  to 
pay  his  debts  *'  &c.  The  question  is,  what  is  the  nature  of  the 
particular  fund,  whether  it  is  to  be  considered  as  a  general  and 
common  fund  made  up  of  the  produce  of  the  real  and  personal 
estate,  which  is  to  be  applied  in  common,  in  satisfaction  of  the 
funeral  expenses  and  debts,  or  whether,  notwithstanding  the  care 
the  testator  has  taken  to  bring  the  constituent  parts  into  one  mass, 
it  ought  to  be  considered  as  subject  to  the  general  rule  of  law,  by 
which  the  personal  estate  is  the  fund  first  applicable  to  the  pay- 
ment of  debts,  &c.  I  cannot  so  construe  this  will  while  the  case  of 
liobert$  V.  Walker  and  other  existing  cases  depending  on  that 
principle,  remain  unreversed.  I  ought  not  in  this  place  to 
reverse  that  which  I  consider  to  be  at  this  time  the  rule  of  this 
Court. 

The  produce  of  the  real  estate  ought,  therefore,  in  the  first  place, 
to  be  applied  in  payment  of  the  incumbrances :  *the  residue  of  the       [  •^i^  1 
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real  and  personal  estate  ought  to  be  applied,  pro  rata,  in  satisfying 
the  debts  and  funeral  expenses  &c.,  and  of  what  remains,  that 
portion  derived  from  the  real  estate  ought  to  go  to  the  heir,  and 
the  portion  arising  from  the  personal  estate  belongs  to  the  next 
of  kin. 
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In  re  WILLIAMS. 

(12  Beav.  510-516;  S.  C.  19  L.  J.  Ch.  422;  14  Jur.  561.) 

Upon  an  alleged  misjoinder  of  husband  and  wife  as  petitioners,  coun^I. 
upon  tlie  instructions  of  the  solicitor,  undertook  to  amend  by  making  it  the 
petition  of  the  wife  by  her  next  friend :  Held,  that  the  solicitor  was  not 
personally  responsible  for  the  performance  of  the  undertaking. 

In  this  case,  a  petition,  presented  by  Mr.  and  Mrs.  Nicholson, 
being  called  on  to  be  heard,  it  was  objected  by  one  of  several 
respondents,  that  the  petition  related  to  or  affected  the  separate 
estate  of  Mrs.  Nicholson,  and  ought  to  have  been  presented  by  her 
next  friend,  and  not  by  her  husband  and  herself  jointly,  and  there- 
upon, it  being  observed,  that  the  objection  could  not  be  determined 
without  hearing  the  case,  the  counsel  for  the  petitioners,  instructed 
by  their  solicitor  then  present,  undertook  to  amend  the  petition,  if 
required  by  the  Court,  and  the  Begistrar  made  a  note  to  the  effect, 
that  the  counsel  for  the  petitioners  undertook  to  amend  the 
petition,  if  required  by  the  Court,  making  it  the  petition  of  the 
wife  by  her  next  friend.  In  consequence  of  this  undertaking,  the 
objection  was  not  further  pressed  ;  and  after  a  very  long  hearing, 
an  order  was  made  for  the  delivery  up  to  the  petitioners  of  certain 
bills  of  costs,  and  of  certain  deeds,  papers,  and  writings,  and  the 
costs  of  some  of  the  respondents  were  ordered  to  be  taxed  and  to 
be  paid  to  them  by  the  petitioner  WilUam  Nicholson. 

At  the  time  when  the  order  was  made,  nothing  was  said  about 
the  undertaking  to  amend  the  petition  if  required,  and  no  order 
was  made  in  pursuance  thereof ;  but  on  the  attendance  before  the 
Begistrar  to  settle  the  minutes,  the  petitioners  were  required  to 
amend  the  petition,  pursuant  to  the  undertaking.  The  matter 
being  afterwards  mentioned  to  the  Court,  it  was  ordered,  that  the 
petition  should  be  amended  by  making  it  the  petition  of  the  wife 
by  her  next  friend,  and  further,  it  was  ordered,  that  the  delivery 
over  of  certain  accounts  by  the  respondent,  Mr.  Weir  should  be 
made  conditional  on  his  costs  being  first  paid. 

Various  applications  having  been  made  to  the  solicitor  for  the 
petitioners,  to  amend  the  petition  accordingly,  he  declined  to  do  so, 
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and  thereupon  a  motion  was  made,  that  Mr.  and  Mrs.  Nicholson         in  re 
might  amend  the  petition  in  four  days,  or,  in  default  thereof,  that 
their  solicitor  might  be  ordered  to  perform  the  undertaking  (stated 
to  be  his),  or  pay  such  costs  of  Mr.  Weir,  of  the  petition  and 
consequent  thereon. 

Mr.  R,  Palmer,  in  support  of  the  application.     ♦     ♦     ♦ 
Mr.  Beavan,  contra. 

The  motion  stood  over  to  give  the  solicitor  an  opportunity  of 
making  an  affidavit.] 

The  solicitor  made  an  affidavit,  stating  that  he  did  not  give  any  ^^'  ^• 
pereonal  undertaking,  but  that  it  was  given  on  behalf  of  the  clients.  r  5^2  1 
The  motion  was  again  resumed. 

Mr.  Beavan  in  opposition  to  the  motion  : 

As  to  the  clients,  the  order  cannot  be  resisted  ;  all  that  is  asked, 
on  their  behalf,  is  a  reasonable  time  to  enahle  them  to  comply. 

But  with  respect  to  the  solicitor,  there  is  no  liability.  It  must 
be  admitted,  that  where  a  solicitor  personally  undertakes,  he  is 
personally  responsible,  and  that  the  Court  will  compel  him  to 
perform  his  individual  imdertaking,  as  where  a  solicitor  personally 
undertakes  to  appear  for  his  client,  or  to  accept  service  of  a  writ,  or 
to  *pay  the  debt  and  costs  or  a  sum  of  money  for  his  client,  &c.  [  •bis  ] 
Such  an  undertaking  must  be,  and  must  be  expressed  to  be,  his 
own  personal  undertaking. 

Bat  where  undertakings  are  not  expressed  to  be  those  of  the 
solicitor  personally,  they  are  regarded,  as  they  are  in  fact,  those  of 
the  client  alone.     *     *     * 

The  party  who  now  applies  never  took  the  objection  at  the 
hearing ;  the  only  person  who  objected  was  *Williams,  who  was  [  *oU  ] 
declared  not  to  be  entitled  to  his  costs.  The  objection  then  taken 
was  not  for  the  purpose  of  securing  the  costs,  but  to  bind  the  feme 
iovert  by  the  decision  of  the  Court ;  now,  a  substantial  next  friend 
is  required  from  the  solicitor,  which,  in  effect,  is  asking  that  the 
solicitor  may  personally  pay  the  costs. 

Mr.  R.  Palmer,  in  reply : 
•    *    The  solicitor,  in  his  affidavit,  does  not  state  that  he  had  any 
authority  to  undertake  for  his  clients :  the  necessary  consequence  is, 
that  it  must  be  assumed  that  he  pledged  his  own  responsibility. 
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IJUR. 


In  re 
Williams. 

1860. 
May  23. 

[515  1 


The  Master  of  the  Rolls  reserved  judgment. 

The  Master  of  the  Bolls: 

The  only  question  which  is  to  be  decided  on  this  occasion  is, 
whether  the  undertaking,  which  the  solicitor  of  the  petitioners 
instructed  their  counsel  to  make,  is  to  be  considered  as  the 
personal  undertaking  of  the  solicitor,  for  which  he  is  personally 
answerable  ? 

There  can  be  no  doubt,  but  that  the  petition  was  heard  on  the 
faith  of  the  undertaking  which  he  caused  to  be  given,  and  that  the 
failure  of  the  undertaking  gives  just  cause  for  great  disappoint- 
ment ;  but  I  have  not  been  able  to  find  any  authority,  in  which  it 
has  been  held,  that  a  solicitor  has  been  held  personally  answerable 
for  all  the  consequences  proceeding  from  the  failure  of  such  an 
undertaking  as  this,  given  under  such  circumstances.  Having 
regard  to  the  mode  in  which  and  the  circumstances  under  which  it 
was  given,  I  have  come  to  the  conclusion,  that  it  can  only  be 
considered  as  the  undertaking  of  the  client,  and,  consequently,  that 
no  order  is  to  be  made  on  such  part  of  the  motion  as  relates  to  the 
solicitor  personally. 

I  do  not  think  that  the  solicitor  is  entitled  to  the  costs  of  this 
motion. 


185Q» 
April  27. 
May  2H. 

RolU  Court. 

Loi-d 

Langdalk, 

M.R. 

[517] 


PUGH  V.  VAUGHAN(I). 

(12  Beav.  517-520.) 

An  equitable  tenant  for  life  being  in  possession  of  the  estate,  he  and  his 
lessee  had  committed  waste  and  refused  to  permit  the  trustee  to  examine 
the  condition  of  the  land.  The  trustee  haying  brought  ejectment,  the 
Court,  under  the  circumstances,  i-efused  to  continue  an  injunction  to 
restrain  the  action,  even  on  the  plaintiff  undertaking  to  cut  no  more 
timber,  and  to  permit  the  inspection. 

Under  the  will  of  the  testator,  the  legal  estate  in  the  property  in 
question  was  vested  in  the  defendant  Edward  Yaughan,  on  trust 
''  to  pay  to  the  defendant  John  Yaughan  the  rents  and  profits 
thereof  during  his  life,"  with  remainder  to  Edward  Yaughan  and 
Charles  Yaughan,  as  tenants  in  common  in  fee,  with  remainders 
over. 

The  case  made  by  the  plaintiff  was  this :  that  the  tenant  for  life 
being  in  possession  with  the  consent  of  the  trustee  of  the  estate,  by 
indenture,  dated  in  1845,  demised  it  to  the  plaintiff  for  ninety-nine 


(1)  In  re  Hotchhys  (1886)  32  Ch.  D.  408,  55  L.  J.  Ch.  546. 
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years,  if  he  should  so  long  live,  and  that  the  plaintiff  entered  into        Puoh 
possession.     That  the  trustee  had  lately  commenced  an  action  of    vaughan. 
ejectment   against    the    plaintiff,    to  recover   possession    of    the 
property. 

The  plaintiff  charged,  that  John  Vaughan  and  Edward  Vaughan 
were  acting  in  concert  to  eject  the  plaintiff  before  the  determination 
of  his  tenancy,  and  by  this  bill,  filed  against  the  tenant  for  life  and 
trustee,  he  prayed  an  injunction  to  restrain  the  action. 

The  plaintiff  obtained  the  common  injunction  for  want  of 
answer,  after  which,  the  defendant,  the  trustee,  put  in  his  answer, 
stating,  that  the  testator,  by  his  will,  provided  that  if  the  tenant 
for  life  should  attempt  to  alien  or  charge  his  life  interest,  "  or 
interrupt  his  trustees  and  executors  in  duly  executing  the  trusts" 
of  his  will,  bis  estate  should  go  over  to  the  person  next  ^entitled :  [  ^^^^  ] 
that  on  the  death  of  the  testator  in  1841,  he,  the  trustee,  entered 
into  possession :  that  afterwards,  Anne  Vaughan,  the  widow  (since 
deceased,  who  was  then  entitled  for  life),  and  John  Vaughan  the 
present  tenant  for  life,  having,  without  the  consent  of  the  defendant, 
entered  into  possession,  cut  down  and  sold  large  portions  of  the 
timber  growing  on  the  said  lands,  and  committed  other  acts  of 
waste.  That  upon  the  decease  of  the  widow,  John  Vaughan  entered 
into  possession,  and  the  receipt  of  the  rents  of  the  said  estate,  but 
without  the  consent  and  against  the  wishes  and  remonstrances  of 
the  defendant.  That  the  plaintiff  had  notice  of  the  defendant's 
title.  "  That  the  estate  had  been  greatly  neglected,  and  that  the 
plaintiff  had  cultivated  and  used  the  lands  in  the  most  improper 
and  wasteful  manner,  and  contrary  to  the  course  of  husbandry 
adopted  in  the  neighbourhood,  and  had  felled  timber  growing 
thereon,  and  converted  the  same  to  his  own  use :  had  permitted 
the  buildings  on  the  said  estate  to  fall  into  decay  and  ruin,  and  had 
altogether  refused  to  permit  the  defendant  to  enter  upon  the  said 
estate,  in  order  to  ascertain  the  actual  state  and  condition  thereof." 

The  defendant,  Edward  Vaughan,  having  put  in  this  answer, 
obtained  an  order  nisi  to  dissolve  the  injunction. 

The  plaintiff  undertook  to  show  cause ;  and  the  question  now 
was,  whether  the  order  ought,  upon  the  merits  disclosed  in  the 
answer,  to  be  made  absolute. 

Mr.  R  Palmer  and  Mr.  C.  HaU,  for  the  plaintiff,  argued,  that 
the  plaintiff,  being  equitable  tenant  for  life,  was  entitled  to  the 
management  and  possession  of  the  property.    They  cited  Denton 
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PuGH  y.  Denton  {}),  in  *which  case,  a  teetator  charged  annuities  exclu- 
vauohan.  Bively  on  his  real  estate,  the  legal  estate  of  which  he  devised  to 
[  *oi9  ]  trustees,  upon  trust  to  pay  the  rents  to  or  permit  the  same  to  be 
received  by  one  for  life,  with  remainders  over.  On  the  testator's 
death,  the  tenant  for  life  took  possession  of  the  estate  and  title 
deeds,  and  he  kept  down  the  annuities,  but  cut  some  timber.  The 
trustees  acquiesced  for  four  years,  but  afterwards  proceeded  by 
action  to  recover  the  deeds  and  to  receive  the  rents.  The  Court,  by 
motion,  restrained  the  proceedings,  on  the  tenant  for  life  under- 
taking to  keep  down  the  annuities,  not  to  grant  leases,  or  cut 
timber  without  the  consent  of  the  trustees,  and  bringing  the  deeds 
into  Court.    They  offered  to  give  a  similar  undertaking. 

They  argued,  that  in  this  case,  the  trustee  having  acquiesced  was 
bound  by  the  lease,  and  that  the  proper  remedy  for  the  waste,  if 
any,  was  by  means  of  the  covenant  and  power  of  re-entry  contained 
in  the  lease,  and  that  this  was  not  such  a  question  as  ought  to  be 
disposed  of  before  the  hearing  of  the  cause. 

Mr.  Turner  and  Mr,  Allnutt,  for  the  defendant,  argued,  that 
as  the  property  had  been  abused,  the  trustee  was  justified  in  taking 
possession  and  seeing  to  the  proper  management  of  the  property. 

The  Master  of  the  Eolls  reserved  his  judgment. 

May  23.         ThB  MaSTBR  OF  THE  RoLLS  : 

The  defendant,  Edward  Vaughan,  having  put  in  his  answer,  has 

obtained  an  order  nisi  to  dissolve  the  injunction  which  was  obtained 

[  ^520  ]       for  want  of  answer;  and  *the  question  now  is,  whether  the  order 

ought,   upon   the  merits  disclosed  in  the  answer,   to  be   made 

absolute. 

I  strongly  incline  to  think,  that  the  testator  must,  from  the 

directions  contained  in  his  will,  be  considered  to  have  intended, 

that  the  trustees  of  his  will  should  have  the  management  of  the 

devised  property   and  the  receipt  of    the  rents;    and  that    the 

defendant,  Edward  Yaughan,  has  some  reason  to  complain,  that 

the  defendant  John,  and  the  plaintiff,  as  he  says,  acting  with  faim, 

have  endeavoured  to  manage  the  property  independently  of  liim. 

(1)  7  Beav.  388,  where  the  equit-  cause,  the  Court  restrained  the  trus- 

able  tenant  for  life  had  been  in  posses-  tees  from  proceeding  with  an  action 

sion  for  four  years  with  the  consent  for   ejectment   in    order  to  preeerre 

of  the    trustees,   and    there  was  no  matters  in  statu  tyuo  until  the  tenant 

reason  why  that  state  of  things  should  for  life  could  haye  his  position  deter- 

be  disturbed  before  the  hearing  of  the  mined  in  equity.— 0.  A.  8. 
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Bat  there  can  be  no  doubt  that  it  is  the  duty  of  the  trustee  to 
protect  the  property  against  the  improper  acts  of  the  tenant  for 
life;  and  in  this  answer  it  is  distinctly  sworn,  that  before  the  life 
interest  of  the  defendant  John  vested  in  possession,  he,  with  Anne 
Yaughan,  his  mother,  entered  into  possession,  and  while  in  posses- 
sion, cut  down  and  sold  large  portions  of  the  timber  growing  on 
the  lands,  and  committed  other  acts  of  waste.  This  was  before 
November,  1848.  But  it  is  further  sworn,  that  the  plaintiff  has 
felled  timber  growing  on  the  land  and  converted  the  same  to  his 
own  use,  and  has  refused  to  permit  the  defendant  to  go  on  the 
land,  to  ascertain  the  actual  state  and  condition  thereof. 

Upon  this  statement,  I  think  that  the  defendant  is  entitled  to 
have  the  injunction  dissolved,  and  that,  under  the  circumstances,  I 
should  not  be  justified  in  doing  what  I  should  have  been  glad  to  do, 
if  the  parties  would  consent, — continue  the  injunction,  on  the 
plaintiff  undertaking  to  cut  no  more  timber,  and  to  permit  the 
trustee  to  enter  on  the  land,  at  all  convenient  times,  to  ascertain 
the  state  and  condition  thereof. 


POGH 

r. 
Vauohak. 


In   ke  The  WINDSOR,   STAINES,   and  SOUTH 
WESTERN  RAILWAY  ACT. 

(12  Beav.  622—524.) 

As  to  what  amounts  to  a  *<  wilful  refusal"  within  the  Lands  Clnuses 
Consolidation  Act. 

In  October,  1847,  Mr.  Essex  agreed  to  sell  a  portion  of  his  land 
to  the  Windsor,  Staines,  and  South  Western  Railway  Company,  for 
the  purposes  of  their  railway,  and  the  Company  were  to  pay  the 
costs,  charges  and  expenses,  including  the  surveyor's  charges. 
The  Company  were  desirous  of  obtaining  immediate  possession ; 
and  it  was  agreed,  that  the  purchase  money  should  be  deposited  in 
the  hands  of  a  banker,  until  the  conveyance  should  be  executed. 
This  was  done,  and  possession  was,  in  consequence,  given  on  the 
3rd  of  May,  1848.  The  Company  afterwards  agreed  to  grant  to 
Essex  a  lease  of  the  slopes  from  his  land  to  the  railway. 

In  March,  1849,  the  Company  were  ready  to  complete  the 
purchase  alone;  but  Essex  insisted  that  the  *two  transactions 
should  be  settled  simultaneously,  and  this  seemed  to  have  been 
acquiesced  in.  The  lease  was  ready  in  March,  1850,  and  an 
appointment  was  made  for  completing.    On  the  22nd  of  March, 

11—2 


1850. 
May  U9. 

Rolls  Court. 

Lord 

Lanodalb, 

M.R. 

[  522  ] 


[  •628  ] 
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In  re        1850,  the  Railway  Company  tendered  the  purchase  money  and 

Windsor,     interest,  and  offered  to  pay  the  vendor's  solicitor's  bill,  which 

^^^SouTH  ^"^  amounted  to  155Z.  under  protest,  with  G5L  for  the  charges  of  the 

Western     vendor's  surveyor,  whose  bill  amounted  to  2271.    This  the  vendor's 

ACT.         solicitor  declined  to  receive.    The  Company,  on  the  next  day, 

tendered  to  the  vendor,  personalh*,  the  purchase  money  and  interest, 

which,  being  refused,  the  amount  was  three  days  after  paid  into 

Court. 

The  vendor  now  presented  a  petition  for  the  transfer  of  this  sum, 
and  the  payment  of  the  costs,  charges,  and  expenses,  and  the  only 
question  was,  whether  there  had  been  a  **  wilful  refusal "  to  receive 
the  money  within  the  meaning  of  the  80th  section  of  the  Lands 
Clauses  Consolidation  Act  (i). 

The  solicitor's  bill  was  afterwards  taxed,  and  501.  16s.  8d.  w^as 
taken  off. 

Mr.  R.  Palmer  and  Mr.  Dean,  in  support  of  the  petition,  cited 
Ex  parte  Bradshaw  (2). 

Mr.  Turner  and  Mr.  Wickens,  contra,  argued  that  the  agree- 
ment for  the  slopes  was  distinct  from  that  for  the  purchase,  and 
that  therefore  the  vendor  was  not  justified  in  refusing  to  complete 
the  one  without  the  other.  That  the  bill  of  costs  and  surveyor's 
charges  exceeded  the  amount  really  due,  and  that,  therefore,  the 
vendor,  by  refusing  to  complete  unless  they  were  paid,  was  guilty 
of  a  '*  wilful  refusal  "  within  the  Act. 

[  534  ]       The  Master  op  the  Bolls  : 

I  cannot  think  that  there  has  been  any  "  wilful  refusal"  in  this 
case.  I  must  construe  this  Act  strictly  against  the  Company,  and 
with  reference  to  the  right  which  they  have  obtained  to  interfere 
compulsorily  with  the  private  property  of  individuals.  I  conceive 
that  it  would  be  a  ''  wilful  refusal,"  if,  without  any  reason,  the 
vendor  had  refused  to  accept  the  purchase  money,  or  if  his  objection 
had  been  merely  capricious ;  but  where  there  is  a  fair  objection,  a 
party  is  not  to  be  treated  as  having  wilfully  refused,  because  the 
reason  for  his  refusal  happens  afterwards  to  turn  out  untenable. 
In  this  I  quite  agree  with  the  opinion  expressed  by  the  Vice- 
Chancellor  of  England,  in  the  case  which  has  been  cited  to  me. 

If  the  party  had  by  pressure  compelled  the  payment  of  an 
improper  bill,  there  would  have  been  no  diflSculty  in  afterwards 
(1)  8  Vict.  0.  18.  (2)  80  XL  R.  46  (IC  Sim,  174). 
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obtaining  a  taxation ;  bat  here,  though  the  charges  have  been 
redaced  as  against  the  Company,  still  it  is  not  suggested  that  they 
were  improper  as  against  Mr.  Essex. 

I  also  think,  that  when  the  Company  made  the  tender,  it  would 
have  been  right  for  them  to  give  distinct  notice,  that  they  did  so, 
for  the  purpose  of  justifying  their  paying  the  purchase  money  into 
Court  and  to  relieve  them  from  further  costs.  This  they  omitted 
to  do. 

The  petitioner  is  entitled  to  her  costs,  charges  and  expenses,  as 
usual. 


In  re 

Ths 

Windsor, 

STAINB9,AMD 

South 

Western 

Railway 

Act. 


SHALLOROSS  v.  WRIGHT. 

(12  Beav.  558—563  ;  S.  C.  19  L.  J.  Ch.  443 ;  14  Jur.  1037.) 

The  testator,  while  on  a  visit,  died  of  a  malignant  fever.  The  furniture 
vas,  by  the  advice  of  the  medical  advisers,  destroyed,  and  the  friend  was 
obliged  to  remove  from  his  house :  Held,  that  the  testator's  estate  was  liable 
for  the  damage  and  incidental  expenses. 

A  physician  attended  the  testator  for  many  years,  without  having 
obtained  any  remuneration.  He  stated  "  that  the  testator  had  promised  to 
pay  him  for  his  services,  or  leave  hiin  an  equivalent."  He  did  neither : 
Held,  that  the  physician  had  no  claim  against  the  estate,  and  a  payment 
made  to  him  by  the  executor  was  disallowed. 

Tms  case  came  on  upon  exceptions  to  the  Master's  report. 

By  the  decree,  it  was  referred  to  the  Master  to  take  the  usual 
accounts  of  the  personal  estate  of  Francis  Brookes,  the  testator. 
The  Master  had  disallowed  the  executor  two  sums  of  1602.  and  1002., 
paid  by  him,  under  the  following  circumstances  : 

The  testator,  Francis  Brookes,  being  in  a  very  bad  state  of  health, 
went  to  Leamington,  in  order  to  obtain  further  medical  advice.  At 
that  place,  Major  Hawkes,  who  was  on  terms  of  intimacy  with  the 
testator,  arranged,  according  to  the  desire  of  the  testator,  to  receive 
*him  into  his  house.  The  testator  died  there  shortly  afterwards  of 
a  malignant  fever,  and  the  physician  and  medical  attendants  advised 
and  urged  the  necessity  of  the  immediate  removal  of  Major  Hawkes 
and  his  wife  and  family  from  the  house,  while  being  fumigated, 
cleansed,  and  whitewashed,  and  that  the  bed  and  furniture  of  the 
room  in  which  he  died  should  be  destroyed  and  burnt,  to  prevent 
infection,  stating,  as  a  reason,  that  the  deceased  had  died  in  a  state 
of  high  and  malignant  typhus  fever.  The  bed  &c.  were  accordingly 
burnt,  and  Major  Hawkes  and  his  family  removed  to  an  hotel,  and 
thereby  incurred  a  considerable  expense.  The  executor  had 
allowed  Major  Hawkes  the  sum  of  1602.  for  his  expenses  and  the 
destruction  of  his  property. 


1850. 
Mays. 

lUaU  (hurt 

Lord 

Langdale, 

M.R. 

[  558  ] 
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shaltx^uoss       The  Master,  though  he  disallowed  the  execator  this  payment, 
WitiGiiT.     reported,  that  the  amount  did  not  appear  to  him  to  be  unreasonable ; 
but  that  as  he  did  not  consider  it  to  be  strictly  an  expense  legally 
payable  by  the  executor,  he  had  not  allowed  the  same. 

The  executor  took  exceptions  to  this  report,  submitting  that  this 
sum  ought  to  have  been  allowed  him. 

Mr.  lioiipeU  and  Mr,  Villiers,  in  support  of  the  exceptions : 

The  resistance  to  the  demand  in  this  case,  on  the  part  of  persons 
taking  the  estate  of  the  testator,  is  extremely  ungracious.  There 
is  in  this  case  an  implied  contract,  for  the  acts  done  were  "  such  as 
reason  and  justice  dictate,  and  which,  therefore,  the  law  presumes 
that  every  man  undertakes  to  perform  "  (i).  Major  Hawkes,  in  the 
[  *n60  ]  i^erformance  of  an  act  of  necessity  and  ^humanity,  has  been  exposed 
to  a  considerable  loss,  and  justice  would  require  that  a  proper 
compensation  should  be  made  for  the  damage  which  he  has  incurred. 
The  principle  of  such  an  implied  contract  has  been  acted  on  in 
several  cases.  Thus  in  Jenkins  v.  Tucker  (2),  where  a  third  person 
had,  in  the  absence  of  the  husband,  voluntarily  paid  the  funeral 
expenses  of  the  wife,  it  was  held,  that  he  might  afterwards  recover 
the  amount  from  the  husband,  as  upon  an  implied  contract.  So  in 
Tug  well  v.  Heyman  (a)  and  Rogers  v.  Price  (4),  it  was  held,  that  an 
executor  who  has  assets  sufficient  for  that  purpose,  was  liable,  upon 
an  implied  promise,  to  pay  for  a  funeral,  suitable  to  the  degree  of 
his  testator,  furnished  by  the  directions  of  a  third  person.  Again, 
in  the  case  of  a  lunatic,  the  law  will  raise  an  implied  contract,  and 
consider  a  person  as  having  a  valid  demand  or  debt  against  the 
lunatic  or  his  estate,  for  monies  expended  for  the  necessary 
protection  of  his  person  and  estate :  Williams  v.  Wentworth  (5), 
Nelson  v.  Duncomhe  (6),  Wentivorth  v.  2\ibb  (7).  In  the  last  case  (8), 
the  costs  of  an  unsuccessful  traverse  of  an  inquisition  of  lunacy 
were  allowed  out  of  the  lunatic's  estate. 

Here  the  party  was  in  a  state  of  health,  incapable  of  self-manage- 
ment, and  a  considerable  public  as  well  as  private  injury  would 
have  resulted  from  not  taking  the  precautionary  steps  advised  by 
his  medical  attendant.  The  testator  being  the  cause  of  the  damage, 
why  should  not  he  and  his  estate  be  liable  for  it  ?    The  money  has 

(1)  2  Bl.  Comm.  443  (18tli  ed.).  (6)  73  E.  E.  317  (9  B©av.  211). 

(2)  1  H.  B1.9I.  (7)  67  E.  E.  293  (1  Y.  &  C.  C.  C. 

(3)  13  R.  E.  810  (3  Camp.  298).  171). 

(4)  32  R.  E.  729  (3  Y.  &  J.  28).  (8)  Reported  67  R  E.  293  (2  Y.  & 

(5)  69  E.  R.  515  (5  Beav.  325).  C.  C.  C.  537). 
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been,  bond  fide^  paid  by  the  execator,  and  the  Master  finds  the    Suallgross 
amoant  reasonable.  Wrioht. 

Ur.  Walpde  and  Mr.  G.  L.  Russell  for  the  next  of  kin,  and  [  561  ] 

Mr,  Turner  and  Mr.  Elderton  for  the  plaintiff: 

The  testator  was  living  at  the  house  of  Major  Hawkes  as  a  visitor, 
and  the  acts  done  were  for  the  protection  of  himself  and  family,  and 
not  for  that  of  the  testator.  This  distinguishes  this  from  all  the 
cases  cited.  If  the  testator  had  lived,  no  action  against  him  could 
have  been  maintained ;  if  so,  his  estate  is  equally  free  from  liability. 
The  act,  at  the  utmost,  was  a  mere  work  of  charity,  which,  even  if 
the  party  were  morally  bound  to  perform  it,  still  created  no  legal 
obligation.  The  executor,  before  making  the  payment,  ought  to 
have  consulted  the  next  of  kin. 

The  Master  of  the  Bolls: 

Considering  all  the  circumstances,  I  think  that  this  was  a  case  of 
necessity;  for  reasons  of  an  important  nature  required  that  the 
dead  body  should  be  buried  without  delay,  and  if  this  had  been 
done  by  a  stranger,  there  would  have  been  a  sufficient  consideration, 
from  which  a  contract  to  pay  would  have  been  implied. 

I  cannot  distinguish  the  cases.  Here  it  was  not  only  necessary 
to  remove  the  dead  body,  but  to  destroy  the  bed  furniture  and 
other  things  which  surrounded  this  gentleman,  who,  it  appears 
from  the  evidence,  died  of  a  fever  so  highly  contagious,  that  not 
only  the  safety  of  the  persons  in  the  house,  but  the  protection  of 
the  neighbourhood,  absolutely  required  that  it  should  be  done. 
There  was,  therefore,  both  a  necessity  to  do  it,  in  order  to  prevent 
the  probable  mischief,  and  there  was  also  a  duty  on  the  persons 
surrounding  this  gentleman  to  perform  it.  There  being  both  a 
necessity  and  a  duty,  why  *is  this  gentleman  not  to  have  the  C  *o62  ] 
benefit  of  an  implied  contract?  The  necessity  and  duty  co-exist- 
ing, I  think  that  he  is  entitled  to  be  reimbursed  out  of  the  estate 
of  the  testator. 

The  second  exception  arose  under  the  following  circumstances : 

Dr.  Knight,  a  physician,  had  been  in  the  habit  of  attending  the 

testator  for  many  years,  and,  latterly,  daily,  but  had  received  no 

remuneration  for  his  services.    After  his  death,  the  executor  paid 

Dr.  Knight  100/.,  as  a  compensation  for  his  professional  services. 
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Shallcross   This  payment  was  also  disallowed  by  the  Master.    Dr.  Knight, 
Wbioht.     ^n  h^B  affidavit,  stated,  amongst  other  things,  that  the  testator 
"promised  to  pay  him  for  his  services,  or  leave  him  an  equivalent" 
The  execator  excepted  to  the  Master's  finding. 

Mr.  Itoupell  and  Mr.  ViUiers^  in  support  of  the  exception, 
argued,  that  a  physician  may,  by  actual  contract,  have  a  legal 
right  of  action  for  his  fees,  Veitch  v.  Russell  (i),  and  that  here  there 
was  such  a  contract,  for  the  testator  had  promised  either  to  pay 
him  for  his  services  or  leave  him  an  equivalent,  and  not  having 
performed  the  latter  alternative,  both  he  and  his  estate  were  under 
an  obligation  to  comply  with  the  former  and  pay  Dr.  Knight  for 
his  services. 

Mr.  Tui-ner  and  Mr.  ElderUm,  contra,  argued,  that  a  physician 

could  not  maintain  an  action  for  his  fees,  Clwrley  v.  Bokot  (2) ;  and 

that  here  no  special  contract  was  proved.     That  this  being  a  case 

[  'sea  ]      in  which  *the  party  had  relied  on  a  mere  expectation,  and  had  no 

legal  demand,  the  executor  could  not  justify  the  payment. 

The  Master  of  the  Bolls: 

1  think  that  in  this  case,  there  is  neither  debt  nor  contract. 
This  gentleman  went  on  from  year  to  year  without  claiming  any- 
thing whatever,  but,  manifestly,  with  a  view  of  receiving  a  legacy. 
Where  is  the  contract  ?  I  cannot  find  any,  and  the  claim  cannot 
be  allowed  as  a  debt. 

The  executor,  who  has  taken  upon  himself  to  pay  this  sum, 
stands  in  the  situation  of  the  person  he  has  paid,  and  if  there  is  no 
legal  debt,  the  payment  cannot  be  allowed  him.  I  must  overrule 
this  exception. 


1849. 


BLENKINSOPP  v.   BLENKINSOPP. 


1^^2b,^2'/22    (12  Beav.  568-588;  S.  C.  19  L.  J.  Ch.  425;  14  Jur.  777;  affd.  1  D.  M.  &  G. 
*23,'  24.'     '  495 ;  21  L.  J.  Ch.  401 ;  16  Jur.  787.) 

F^h\  [Affirmed  on  appeal,  as  reported  in  1  D.  M.  &  G.  495.] 


Rolh  Court, 

Lord 

Langdalk, 

M.R. 

[  r>r,8  J 


(1)  3Q.  B.  928. 


(2)  2  11.  R.  395(4  T.  E.  317), 
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THORNBER  v.   SHEARD(l). 

(12  Beav.  589—603.) 

About  six  months  after  a  lady  came  of  age,  a  creditor  of  her  father 
obtained  from  her  securities  for  his  debt.  The  Goubt  was  of  opinion,  that 
the  creditor  had  not  used  any  undue  or  fraudulent  means,  or  availed  himself 
of  the  fraud  of  any  other  party,  to  procure  pa3'ment,  and  held,  that  the 
mere  fact  of  a  daughter  voluntarily  paying  the  debt  of  her  father,  who  was 
in  difficulties,  was  not,  of  itself,  ground  for  imputing  undue  influence  to 
the  father,  or,  even  if  such  influence  had  been  exercised,  for  imputing 
knowledge  of  it  to  the  creditor  who  received  payment  in  that  way. 

An  agreement  to  release  executors  entered  into  about  three  months  after 
an  infant  came  of  age,  and  carried  into  effect  about  three  months  subse- 
quently by  deed,  set  aside  ;  the  agreement  having  been  entered  into  in  the 
absence  of  proper  independent  advice  and  assistance,  and  without  a  proper 
opportunity  of  examining  the  accounts,  and  the  deed  having  been  executed 
under  the  same  influence,  and  without  a  proper  and  necessary  examination 
and  veriflcation  of  the  accounts. 

Thb  following  is  a  brief  outline  of  this  case,  which  is  stated,  in 
detail,  in  the  judgment  of  the  Court. 

The  plaintiff  Grace  Thornber,  and  her  sister  Mrs.  Thomas,  were, 
under  the  will  of  their  grandfather,  entitled  to  an  estate  called 
Buttergate  Sykes,  and  to  his  residuary  estate.  This  estate  had  been 
the  subject  of  litigation  with  their  father,  which  was  compromised 
in  May,  1845,  during  the  plaintiff's  minority. 

On  the  2nd  of  January,  1847,  Grace  Thornber  attained  twenty- 
one  ;  and  afterwards,  on  the  10th  of  April,  1847,  she  applied  to  the 
executors  of  her  grandfather's  will  for  an  account.  She  desired 
that  it  might  be  sent  to  her  that  she  might  peruse  it  at  home.  On 
the  18th  of  April,  William  Thomas  (her  brother-in-law)  (acting  as 
agent  of  the  executors)  took  the  original  accounts  without  any  copy 
to  her,  and  he  declined  to  give  her  the  originals.  At  Irhat  meeting, 
she,  in  the  absence  of  any  professional  assistance,  came  to  an 
agreement  to  buy  her  sister's  moiety  of  Buttergate  Sykes;  and 
she  further  agreed  to  execute  a  release  to  the  executors  of  her 
grandfather. 

They  went  together  the  same  day  to  Mr.  Edwards,  a  solicitor, 
who  had  never  before  acted  for  her ;  and  the  agreement  was  drawn 
up  and  signed ;  but  he  did  not  examine  the  accounts. 

This  agreement  was  afterwards  carried  into  effect  by  deeds 
executed  on  the  21st  of  July,  1847,  and  by  a  release  to  the 
executors,  which  were  prepared  by  Edwards  and  executed  by  the 
plaintiff.     The  executors'  accounts  were  produced  to  Mr.  Edwards 
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Jan,  28,  29, 
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(1)  Kempaon  v.  Ashhee  (1874)  L.  E. 
10  Ch.  15,  44  L.  J.  Ch.  195,  31  L.  T. 


525  ;    M*Mackin    v. 
[1905]  1 1.  R.  296. 
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TaoRSBER  for  examination ;  but  no  receipts  or  vouchers  were  produced,  or 
Shbaud.  offered  to  be  produced,  though  Mr.  Thomas  had  them  m  his 
possession,  ready  to  be  shown  if  required.  The  Coubt,  on  the 
whole,  considered  that  the  accounts  were  not  examined  and  verified 
by  Mr.  Edwards  satisfactorily,  or  in  the  manner,  which,  under  the 
circumstances,  they  ought  to  have  been,  for  the  protection  of  the 
plaintiff.  This  was  the  first  transaction  complained  of  by  the  bill, 
and  which  it  sought  to  set  aside. 

The  second  transaction  was  with  respect  to  Sheard,  and  was  as 
follows:  The  plaintiff  Grace  Thornber  came  of  age,  as  already 
stated,  on  the  2nd  of  January,  1847.  Some  time  before  the  defen- 
dant Sheard  had  lent  her  father,  James  Beaver,  800L,  for  which 
the  plaintiff  had  expressed  her  gratitude.  Four  days  after  coming 
of  age  she  expressed  her  sense  of  the  kindness  of  Sheard,  and 
voluntarily  promised  to  pay  her  father's  debt.  On  the  24th  of 
June,  1847,  at  the  suggestion  of  the  attorney  acting  for  Sheard, 
she  joined  in  a  promissory  note  for  the  debt.  Being  pressed  for 
further  security,  she,  on  the  5th  of  July,  1847,  executed  an 
equitable  mortgage  for  the  debt,  which  was  prepared  by  Edwards. 
Afterwards,  by  one  of  the  deeds  executed  by  her  on  the  Slat  of 
July,  1847,  the  estate  was  conveyed  to  Sheard  as  a  security  for 
the  debt. 
[  r)9i  ]  This  bill  sought  to  set  aside  both  transactions,  on  the  ground  of 

fraud,  collusion,  undue  influence  and  want  of  proper  professional 
assistance  in  the  transactions. 

It  prayed,  that  the  agreements  of  the  ISth  of  April  and  5th  of 
July,  and  the  conveyance  and  release  of  the  21st  of  July,  might  be 
declared  fraudulent  as  against  the  plaintiffs,  and  might  be  given  np 
to  be  cancelled ;  and  that  it  might  be  declared  that  the  plaintiffs 
were  not  liable  on  the  promissory  note  of  the  24th  of  June ;  and 
that  various  consequential  accounts  might  be  taken ;  and  that 
Mr.  Edwards  might  pay  the  costs  of  the  suit. 

This  case  was  argued  by, 

Mr.  Iloupell  and  Mr.  Elmsletj^  for  the  plaintiffs ; 

Mr.  Turner  and  Mr.  Greene^  for  Sheard ; 

Mr.  Thomas  the  younger  in  person ; 

Mr.  C.  P.  Cooper  and  Mr.  Terrell^  for  the  executors ; 

Mr.  JValjiole  and  Mr.  Follett,  for  Mr.  Edwards ; 
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Mr.  Roupell,  in  reply.  Thobnbbr 

r. 
Sbeard. 
[Archer  v.  Hudson  (i),  Hylton  v.  Hylton  (2),  Walker  v.  Symonds{z)^ 

Aiticood  V.  Snudl  (4),  Rhodes  v.  De  Beauvoir  (5),  and  some  Irish 

eases,  were  cited.] 

The  Master  of  the  Rolls  reserved  his  judgment.  [  592  ] 

The  MaSTEB  op   the   EoLLS:  May2A, 

The  plaintiff,  Grace  Thornber,  is  one  of  the  two  daughters  of  the 
defendant,  James  Beaver :  the  other  daughter  is  the  defendant 
Sally,  the  wife  of  the  defendant,  "William  Thomas  the  younger. 

In  the  year  1880,  Sally  and  Grace,  then  infants,  became  entitled 
(under  the  will  of  their  uncle  John  Thomas),  as  tenants  in  common 
in  fee,  to  an  estate  called  Wadsworth  Royd,  and  their  father  James 
Beaver  took  possession  of  that  estate  as  their  guardian,  or  on  their 
behalf. 

John  Beaver,  the  grandfather  of  Sally  and  Grace,  by  his  will 
dated  on  the  9th  of  July,  1838,  devised  an  estate  called  Buttergate 
Sykes  to  his  granddaughters,  the  daughters  of  James  Beaver,  as 
tenants  in  common  in  fee;  and  of  this  will  he  appointed  the  defen- 
dant, William  Thomas  the  elder,  sole  executor.  In  August,  1839, 
the  granddaughter  Sally,  still  an  infant,  married  the  defendant, 
William  Thomas  the  younger. 

It  appears  that  in  July,  1842,  a  deed,  purporting  to  be  a  deed  of 
gift,  made  to  James  Beaver  by  John  Beaver  his  father,  was  regis- 
tered at  Wakefield,  and  the  real  estate  of  the  said  John  Beaver, 
including  the  estate  devised  by  his  will  to  his  granddaughters,  was 
thereby  purported  to  be  conveyed  absolutely  to  his  son  James. 

On  the  10th  of  September,  1842,  however,  John  Beaver,  notwith- 
standing that  alleged  deed,  executed  a  codicil  to  his  will,  and  thereby 
confirmed  the  same  in  *all  respects,  but  appomted  the  defendant,       [  '593  ] 
George  Taylor,  an  executor  thereof,  to  act  with  the  defendant, 
William  Thomas  the  elder. 

And  in  February,  1843,  John  Beaver  duly  executed  a  codicil  to 
his  will,  and  thereby  declared,  that  no  deed  of  any  nature  was  ever 
signed  or  executed  by  him,  or  any  person  on  his  behalf,  with  his 
knowledge  or  consent,  affecting  the  property  disposed  of  by  his  will, 
and  he  therefore  again  confirmed  his  will. 

(1)  64  E.  R.  152  (7  Beav.  551).        (4)  49  R.  R.  115  (6  CI.  &  Fin.  p.  353). 

(2)  2  Vgs.  Sen.  547,  (5)  36  R.  R.  233  (6  CI.  &  Fin.  532). 
(3;  19  R.  R.  155  (3  Swanst.  1). 
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Thorxbrr        a  dispute  respecting  this  alleged  deed  arose  in  the  family,  and 
8HBAHD.      some  proceedings  of  a  crimmal  nature  took  place  in  respect  thereof, 
in  the  lifetime  of  John  Beaver,  and,  as  it  is  alleged,  under  his 
authority. 

On  the  day  appointed  for  the  trial  of  these  proceedings,  proposals 
were  made  for  an  arrangement  or  compromise.  No  witnesses  were 
produced,  and  the  defendants  were  acquitted ;  but,  on  the  same  day, 
John  Beaver,  the  testator,  died  (i),  and  the  proposed  compromise 
was  at  that  time  frustrated.  The  will  of  John  Beaver  was  proved 
by  his  executors ;  but  James  Beaver  still  claimed  to  be  entitled  to 
the  estates  thereby  purported  to  be  devised  under  the  alleged  deed 
of  July,  1842.  It  is  unnecessary  to  state  the  particulars  of  the 
litigation  which  took  place.  Mr.  Holroyd  was  the  attorney  of 
James  Beaver ;  and  it  cannot  be  doubted  but  that  there  was  great 
hostility.  An  action  was  brought  by  James  Beaver  to  recover 
possession  of  the  estate,  and  the  defendant,  William  Thomas  the 
younger,  instituted  a  suit  in  equity  against  James  Beaver,  to  which 
his  daughter  Grace  was  a  party  defendant.  The  action  and  suit 
[  *59i  ]  were  at  length  compromised,  and  some  degree  of  intimacy  ^between 
the  members  of  the  family  was  restored. 

During  the  litigation,  the  defendant,  Mr.  Sheard,  had  been  the 
friend  of  James  Beaver,  and  had  lent  him  a  sum  of  8002.,  and  the 
plaintiff,  Grace,  who  at  that  time  was  under  age  and  residing  with 
her  father,  was  fully  aware  of  the  fact,  and  expressed  her  gratitude 
to  Sheard  for  his  kindness.  At  first,  no  security  was  given  for 
this  loan,  but  in  January,  1845,  James  Beaver  agreed  to  mortgage 
his  supposed  or  pretended  interest  in  Buttergate  Sykes  to  Sheard 
to  secure  the  SOO/.  and  interest ;  and  also  gave  him  a  warrant  of 
attorney  to  enter  up  judgment  for  the  same  purpose,  and  judgnotent 
was  accordingly  entered  up  in  February,  1845. 

Mr.  Sheard  continued  to  be  on  friendly  terms  with  the  family 
of  James  Beaver,  during  the  minority  of  his  daughter  Grace,  who, 
on  various  occasions,  expressed  her  wish  that  the  money  lent  by 
Mr.  Sheard  to  her  father  should  be  secured  to  him.  She  attained  her 
age  of  twenty-one  years  on  the  2nd  of  January,  1847,  and  was  then 
entitled,  under  her  uncle's  will,  to  an  undivided  moiety  of  Wads- 
worth  Boyd,  and  under  the  grandfather's  will  to  an  undivided 
moiety  of  Buttergate  Sykes,  and  a  moiety  of  his  personal  estate. 
In  a  day  or  two  afterwards,  namely,  on  the  6th  of  January,  1847, 
she  expressed  her  sense  of  the  kindness  of  Sheard.    She  and  her 

(1)  20th  of  March,  1843. 
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father  were  present  at  the  oflSce  of  the  defendant,  Mr.  Edwards,  a    THOKNOBa 
solicitor,  and  she  stated,  that  she  should  soon  be  able  to  pay  it,  and      shrahd. 
that  he  should  be  paid  if  nobody  else  was.     I  do  not  find,  that  on  this 
occasion  any  undue  influence  was  employed,  at  least  with  the  know- 
ledge of  Sheard,  to  prevail  upon  Grace  to  give  these  assurances.    The 
subject  was  familiar  to  her,  she  was  not  in  any  way  taken  by  surprise, 
and  she  *u8ed  the  same  or  the  like  expression,  not  only  in  presence      [  *595  ] 
of  her  father^  but  also  when  he  was  not  present ;  and  it  does  not 
appear  that  she  then  gave  or  was  asked  to  give  any  security  for  the 
payment. 

In  the  month  of  February  or  March,  1847,  the  estate  of  Wadsworth 
Rojd  was  sold.  The  price  of  Grace's  moiety  was  800L,  of  which  it 
seems  that  no  more  than  250L  reached  her  hands.  But  no  complaint 
of  that  transaction  is  made. 

On  the  10th  of  April,  1847,  she  applied  to  the  executors  of  her 
grandfather's  will  for  an  account ;  and  it  is  a  most  unfortunate 
part  of  this  case  that  her  request  was  not  complied  with.  She 
desired  that  the  account  might  be  sent  to  her,  that  she  might 
peruse  it  at  home ;  but  on  the  18th  of  April,  her  brother-in-law,  the 
defendant,  William  Thomas  the  younger,  took  the  original  accounts, 
without  any  copy,  to  her,  and  on  the  same  day  entered  into  an 
agreement  with  her,  which  this  bill  seeks  to  set  aside. 

I  must  consider,  that  in  taking  the  accounts  to  her,  in  consequence 
of  the  request  she  had  made  to  the  executors,  William  Thomas  the 
Tounger  was  acting  by  their  authority  and  as  their  agent:  but 
acting  for  them  he  also  acted  for  himself  or  in  right  of  his  wife, 
and  took  the  same  opportunity  of  coming  to  an  agreement,  which 
he  expected  would  wind  up  the  a&irs  of  the  testator,  John  Beaver. 
It  seems  to  be  extraordinary,  that  he  should  think  it  possible  to 
settle  affairs  of  considerable  complication  with  a  young  woman, 
only  three  months  after  the  attainment  of  her  age  of  twenty-one 
years,  and  in  the  absence  not  only  of  any  professional  adviser,  but 
of  any  friend,  able  or  willing  to  afford  her  any  independent  or  dis- 
interested assistance.  *The  bill  charges,  that  her  father,  James'  [♦SM] 
Beaver,  colluded  with  William  Thomas  the  younger  in  defrauding 
her.  William  Thomas,  while  he  denies  this,  states,  that  James 
Beaver  refused  to  take  any  part  in  the  transaction,  so  that,  accord- 
ing to  his  statement,  she  had  no  assistance :  nothing  but  his  own 
statements  and  suggestions.  If  he  had  properly  considered  his 
own  duty,  and  what  was  necessary  for  his  own  safety  in  such 
circumstances,  he  would,  even  for  his  own  sake,  have  refused  to 
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Thobnbbb  come  to  any  agreement,  without  secaring  to  her  some  protection  : 
ShrIud.  as  ^^  ^As»  B^^  ^^d  ^0  explanation,  except  that  which  he  gave.  It 
is  plain  from  the  circumstances,  that  she  wished  to  have  the 
account  left  with  her.  He  had  with  him  the  original  account  of 
the  executors,  but  no  copy  thereof ;  and  he,  therefore,  as  he  says, 
declined  to  give  the  original  to  her ;  and  also,  because  he  believed, 
that  if  he  did  so,  she  would  take  it  to  Mr.  Holroyd,  in  whom  he 
had  no  confidence ;  and  he  was  apprehensive,  that  if  the  account 
got  into  Mr.  Holroyd's  hands,  he,  Mr.  Thomas,  would  never  see 
it  again ;  under  these  circumstances,  he  alleged,  as  a  reason  for 
declining  to  part  with  the  account,  that  she  only  wanted  to  take  it 
to  Mr.  Holroyd,  or  to  that  effect.  As  Mr.  Holroyd  had  been  the 
solicitor  of  James  Beaver  and  his  daughter,  in  the  Chancery  suit 
which  Mr.  Thomas  had  prosecuted  against  them,  and  had  their 
confidence,  he  was  probably  the  most  proper  person  to  be  consulted 
on  such  an  occasion;  and  his  exclusion,  under  such  circumstances, 
and  for  such  a  frivolous  and  unsatisfactory  reason,  necessarily  made 
it  very  difficult,  if  not  impracticable,  to  come  to  any  valid  agreement 
with  Miss  Beaver. 

Such  a  transaction  without  subsequent  confirmation  could  hardly 
stand. 
r  597  ]  However,  he  says,  that  they  did  come  to  an  agreement ;  and  as 

it  was  thought  necessary  to  have  a  contract  in  proper  form,  Mr. 
Thomas  offered  to  go  to  any  solicitor  except  Mr.  Holroyd,  being 
apprehensive  that  he  might  involve  the  defendants  in  farther 
litigation,  and,  as  he  says,  for  no  other  reason.  Having  therefore 
come  to  the  agreement,  they  went  together  to  Mr.  Edwards,  an 
attorney.  Mr.  Thomas  told  him  what  the  agreement  was.  Mr. 
Edwards  then  stated  the  effect  of  it  to  Grace  Beaver,  who  appeared 
to  understand  it.  It  was  then  reduced  into  writing,  read  over  to 
both  parties  by  Mr.  Edwards,  and  then  signed. 

The  agreement  was  to  the  effect:  that  William  Thomas  the 
younger  should  sell  the  interest  of  himself  and  his  wife  in  Buttergate 
Sykes  to  Grace  Beaver  for  500Z.,  which  she  agreed  to  pay,  on  or 
before  the  1st  of  June  then  next,  and  that  on  payment  of  the  500Z.,  the 
estate  should  be  conveyed  to  her :  that  Grace  Beaver  should  receive 
certain  sums  stated  to  be  due  to  the  estate  of  John  Beaver  deceased, 
and  pay  certain  sums  alleged  to  be  due  to  the  executors  of  John 
Beaver,  and  certain  other  sums  alleged  to  be  debts  due  from  the  estate 
of  John  Beaver ;  and  further,  that  Thomas  and  wife,  and  Grace  should, 
on  request,  execute  a  release  to  the  executors  of  John  Beaver. 
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It  does  not  appear  that  she  received  any  advice  or  assistance  from     TnoimRea 
Edwards,  as  to  the  prudence  or  propriety  of  signing  this  agreement;       sheahd. 
bat  the  evidence  is  such  as  to  show,  that  she  understood  the  nature 
at  least  of  what  she  was  doing.     She  went,  however,  to  Mr.  Edwards, 
in  the  character  of  a  person  who  had  entered  into  and  was  bound 
by  the  agreement,  and  seems  to  have  joined  in  giving  the  instruc- 
tions for  preparing  it,  under  the  influence,  whatever  it  was,  which 
had  induced  *her  to  enter  into  the  agreement ;  and  she  afterwards,       [  •598  ] 
in  May  and  June,  1847,  made  some  payments  to  Mr.  Thomas  in 
pursuance  of  the  agreement. 

During  these  transactions,  it  does  not  appear  that  any  further 
application  was  made  by  Sheard ;  but,  Grace  Beaver  being  known 
to  have  sold  her  share  of  Wadsworth  Boyd,  Sheard  seems  to  have 
thought,  that  the  time  was  convenient  to  ask  attention  to  his  claim, 
and,  at  the  instance  of  himself  or  his  friend,  Grace  Beaver  attended 
with  her  father  at  the  office  of  Edwards,  and  on  the  24th  June, 
1847,  there  met  Susy  Hodgson,  the  mother  of  Sheard,  and,  after 
some  conversation,  in  which  the  plaintiff  Grace  admitted  and 
repeated  her  promise  to  pay  her  father's  debt  to  Sheard,  Edwards 
asked  her,  whether  she  had  any  objection  to  join  her  father  in  a 
promissory  note  for  the  amount  due  ?  To  which  she  immediately 
replied,  that  she  had  not,  and  she  did  soon  after  sign  a  note, 
which  was  also  signed  by  her  father,  for  the  payment  of  890Z. 
and  interest  to  Sheard.  The  obtaining  of  this  note  was  much 
dwelt  upon  by  the  plaintiff,  as  showing  fraud  on  the  part  of 
Sheard ;  but  it  does  not  appear  to  me  that  I  ought  so  to  consider 
it.  The  debt  was  indeed  the  debt  of  the  father ;  but  she  well  knew 
the  circumstances  under  which  it  arose ;  payment  by  her  had  been 
contemplated  by  her  before  she  became  of  age,  and  promised 
immediately  afterwards.  She  had  subsequently  dealt  largely  with 
her  property,  but  there  was  no  pressure  upon  her  or  upon  her 
father  by  Sheard.  She  is  reminded  of  her  promise,  instantly 
recognises  it,  and,  on  the  suggestion  of  the  attorney  then  acting  for 
Sheard,  consented  to  give  this  note,  and  promised  to  pay  a  part  of 
the  debt  the  same  evening.  It  might  have  been,  and  probably  was, 
very  imprudent  in  her  to  do  so,  as,  with  the  small  sum  she  obtained 
from  Wadsworth  Boyd,  and  the  agreement  *she  had  entered  into  [  *599  ] 
with  William  Thomas  the  younger,  she  was  probably  without  the 
convenient  means  of  performing  the  promise  which  she  made.  But 
I  do  not  think  that  there  is  ground  for  imputing  fraud  to  Edwards 
or  to  Sheard  ;  nor  does  there  appear  to  me  to  have  been  any  fraud 
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TuoRNDEu  in  obtaining  the  agreement  of  the  5th  of  July,  1847,  which  she  was 
Shearp.  asked  for,  after  she  had  failed  in  a  payment  of  part  which  she  had 
promised.  By  this  agreement,  after  reciting  that  she  was  indebted 
to  Sheard  in  8902.,  being  the  money  secured  by  the  note,  she  agreed 
to  mortgage  her  half  of  Buttergate  Sykes  and  her  other  real  estate 
to  Sheard  in  fee,  subject  to  redemption  on  payment  of  the  89M.  and 
interest  at  the  rate  of  4^  per  cent.,  to  which  amount  it  was,  at  her 
desire,  reduced  from  5  per  cent.,  the  amount  at  first  proposed. 

The  arrangement  of  the  affairs  of  Grace  Beaver,  in  the  circum- 
stances in  which  she  was  now  placed,  required  professional 
assistance;  she  consulted  with  Mr.  Edwards  on  the  subject,  and 
had  several  interviews  with  him  between  the  5th  and  the  2l8t  day 
of  July,  1847,  when  the  deeds  complained  of  by  this  bill  were 
executed.  There  was  the  agreement  of  the  13th  of  April,  whereby 
she  had  agreed  to  purchase  half  of  Buttergate  Sykes,  to  pay  certain 
debts  of  her  grandfather,  and  to  release  the  executors;  and  the 
agreement  of  the  5th  of  July,  whereby  she  had  agreed  to  give  a 
mortgage  to  Sheard  for  the  payment  of  890Z.  No  adverse  question 
seems  to  have  been  raised  as  to  the  settlement  with  and  release  to 
the  executors ;  but  the  accounts  were  to  be  looked  to,  and  as  to  the 
purchase  and  security,  in  which  Mr.  Thomas  and  Mr.  Sheard  were 
concerned,  it  occurred  to  Mr.  Edwards,  that  a  final  arrangement 
might  be  made  in  various  modes.  One  of  the  modes  proposed  was, 
[  *^^  ]  that  Sheard  should  pay  what  remained  due  to  Mr.  Thomas  *on  the 
agreement  of  the  18th  of  April;  that  the  entirety  of  Buttergate 
Sykes  should  be  conveyed  to  Sheard,  and  that  Sheard  should  there- 
upon agree  to  convey  the  entirety  of  Buttergate  Sykes  to  Grace 
Beaver,  on  his  receiving  from  her,  in  twelve  months,  the  amount 
of  his  advances  and  debt. 

It  seems  that  Thomas  suggested  that  the  twelve  months  should 
be  extended  to  two  years,  and  that  Grace  required  and  obtained 
some  time  to  consider  the  matter.  Whether  she  obtained  any  other 
advice  does  not  appear,  but  having  taken  time  to  consider,  she 
ultimately  agreed  to  adopt  the  mode  of  settlement  which  Edwards 
had  proposed. 

With  this  plan  for  raising  and  securing  the  money  required,  was 
combined  a  plan  for  considering  and  finally  settling  the  accounts 
with  Mr.  Thomas  and  the  executors.  In  respect  to  them,  Mr. 
Edwards  was  consulted,  and  he  examined  them,  and  on  the  2l8t  of 
July,  1847,  two  several  deeds  were  executed,  by  the  first  of  which, 
Thomas  the  younger  and  his  wife,  and  the  plaintiff,  then  Grace 
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Beaver,  released  the  executors  from  all  claims  and  demands  against  Thobnbeb 
them  in  relation  to  the  estate  of  John  Beaver,  except  as  therein  sh^d. 
mentioned ;  and  by  the  second,  Thomas  and  wife  and  Grace  Beaver, 
for  the  consideration  therein  mentioned,  conveyed  to  Sheard  the 
Battergate  Sykes  estate  in  fee ;  and  by  an  agreement  or  undertaking, 
also  dated  the  same  21st  of  July,  1847,  Sheard  agreed,  that  on 
receiving  from  Grace  Beaver,  within  two  years  from  the  date  thereof, 
1,018/.  and  such  costs  as  were  therein  stated,  he  would  convey  and 
assare  to  her  all  his  right  and  interest  in  the  estate. 

This  transaction  having  taken  place  in  July,  the  plaintiffs  inter- 
married in  October,  and  the  bill  was  filed  *in  December,  1847.  It  [  *^^  ] 
is  alleged,  that  all  the  transactions  stated  were  fraudulent,  and 
that  Mr.  Edwards,  the  attorney  employed  in  relation  to  them, 
eoUaded  in  and  was  party  to  the  fraud  ;  and  it  is  therefore  prayed, 
that  the  agreements  of  the  18th  of  April  and  of  the  5th  July,  and 
the  conveyance  and  release  of  the  2lst  of  July  may  be  declared  to 
be  fraudulent  as  against  the  plaintiffs,  and  may  be  given  up  to  be 
cancelled;  and  that  it  may  be  declared,  that  the  plaintiffs  are 
not  liable  upon  the  promissory  note  of  the  24th  June ;  and  that 
rarious  accounts,  consequential  upon  this  relief,  be  taken,  and 
that  Mr.  Edwards  may  be  ordered,  personally,  to  pay  the  costs  of 
the  suit 

The  bill  is,  to  a  large  extent,  founded  on  the  alleged  undue 
influence  of  the  father  (the  defendant,  James  Beaver)  over  the 
plaintiff  Grace.  He  has  not  answered  the  bill,  which  has  been 
taken  pro  confesso  against  bim ;  but  this  cannot  affect  the  other 
defendants,  against  whom  the  fact  of  any  such  influence  is  not 
proved ;  and,  however  unfortunate  the  case  of  the  plaintiff  is  (and  I 
think  it  very  much  so),  she  cannot  have  relief  against  those  who 
are  not  proved  to  have  done  her  any  wrong.  I  have  already  stated 
my  opinion,  that  the  settlement  of  the  13th  of  April,  taken  by  itself, 
could  not  stand  without  confirmation  ;  and  the  question  is,  whether 
it  is  confirmed  by  the  subsequent  release  of  the  21st  of  July,  1847. 
The  accounts  were  produced  to  Mr.  Edwards;  and  he  had  an 
opportunity  to  examine  them,  if  he  had  been  instructed  and  had 
thought  fit  80  to  do ;  but  she  appears  to  me  to  have  gone  to 
Mr.  Edwards,  not  only  on  the  18th  of  April,  but  also  afterwards  in 
July,  under  the  same  influence  which  had  induced  her  to  make  the 
agreement,  and  in  the  persuasion  that  she  was  bound  by  it.  She 
understood  the  writing  prepared  by  Mr.  Edwards,  which  she  signed ; 
but  no  examination  took  place  of  the  *rea8ons  or  considerations  on       [  ^602  ] 
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Thounbf.r  which  it  was  founded.  At  the  meeting  of  the  5th  of  July,  and  in 
Shbaed.  the  presence  of  Grace,  the  book  of  the  executors'  accounts  was  pro- 
duced by  William  Thomas  the  younger,  to  Mr.  Edwards,  to  be 
examined  by  him  on  her  behalf;  and  Mr.  Thomas  gave  such 
explanations  as  Mr.  Edwards  required.  Mr.  Edwards  says,  that 
the  accounts  were  by  him  carefully  examined,  with  the  view  of 
satisfying  her  as  to  their  correctness ;  but  nothing  seems  to  have 
been  said,  or  is  remembered  to  have  been  said,  respecting  the  out- 
standing estate  of  John  Beaver,  or  the  debts  due  from  that  estate  ; 
and  no  receipts  or  vouchers  were  produced,  or  offered  to  be  pro- 
duced, though  Mr.  Thomas  seems  to  have  had  them  in  his  posses- 
sion, ready  to  be  shown  if  required.  I  do  not  think  that  the  accounts 
were  examined  satisfactorily,  or  in  the  manner  which,  under  the 
circumstances,  they  ought  to  have  been. 

But  thinking  that  Mr.  Edwards  did  not  examine  and  verify  the 
accounts  in  the  manner  which,  under  the  circumstances,  was 
necessary,  or  would  have  been  very  useful  for  the  protection  of  the 
plaintiff,  I  do  not  think  myself  entitled  to  conclude,  that  he  com- 
bined with  or  knowingly  assisted  the  other  defendants,  or  any  of 
them,  in  perpetrating  a  fraud  upon  her ;  nor  do  I  see  any  reason  to 
impute  fraud  to  Sheard.  James  Beaver  was  clearly  indebted  to 
him, — I  see  no  reason  to  think  that  the  plaintiff  Grace  was  not  bond 
fide  de^iroxiB  that  the  debt  should  be  paid, — I  do  not  think  that  Sheard 
used  any  undue  or  fraudulent  means,  or  availed  himself  of  the 
fraud  of  any  other  party,  to  procure  payment,  and  I  do  not  think, 
that  the  mere  fact  of  a  daughter  voluntarily  paying  the  debt  of  her 
father,  who  was  in  difficulties,  is,  of  itself,  ground  for  imputing 
undue  influence  to  the  father,  or,  even  if  such  influence  had  been 
[  *6o:j  ]  *oxercised,  for  imputing  knowledge  of  it  to  the  creditor  who  receives 
payment  in  that  way. 

The  arrangement  was  finally  made  by  Mr.  Edwards,  as,  I  think, 
without  fraud  on  his  part,  or  on  the  part  of  Sheard;  and  I  am 
therefore  of  opinion,  that  the  conveyance  to  Sheard  cannot  be  set 
aside  as  fraudulent.  But  it  was  intended  to  be  conditional,  and  I 
think  that  it  ought  to  stand  as  security  only  for  what  was  clearly 
and  bond  fide  paid  by  Sheard  on  the  faith  of  it,  as  to  which  there 
must  be  an  enquiry. 

On  the  whole,  I  am  of  opinion,  that  the  plaintiffs  are  not  bound 
by  the  agreement  of  the  18th  of  April,  1847»  for  the  settlement  of 
the  account  with  the  executors,  and  to  give  them  a  release,  or  by 
the  deed  or  release  of  the  21st  of  July,  1847 ;  and,  that  the  release 
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ought  to  be  delivered  up  to  be  cancelled;  and  that  the  usual 
accounts  mast  be  taken  of  the  estate  of  the  testator,  John  Beaver, 
possessed  or  received  by  his  executors  and  trustees. 

And  that  an  account  must  be  taken  of  the  several  sums  of  money 
bond  fide  paid  by  Sheard,  in  consideration  of  the  conveyance  to 
him,  and  that  the  conveyance  is  to  stand  as  a  security  for  the 
amount  which  shall  be  found  to  have  been  so  bond  fide  paid  and 
advanced. 

I  do  not  know  whether  it  is  desired,  or  would  be  of  any  possible 
benefit  to  any  party,  to  enquire  into  the  consideration  agreed  to  be 
paid  by  Grace  for  the  share  of  her  sister  in  Buttergate  Sykes,  and 
I  do  not  therefore  propose  to  give  any  directions  about  it,  unless 
some  further  reason  be  given  for  it,  which  I  shall  leave  the  parties 
at  liberty  to  do. 


TllORNBEB 

r. 

SliEABD. 


CLOVES  V.  AWDEY(l). 

(12  Beav.  604-606.) 

A  power  to  appoint  amongst  children  is  not  within  the  27  th  section  of 
the  WiilB  Act,  and  a  mere  general  devise  or  bequest  to  a  child  will  not 
operate  as  an  execution  of  such  a  power. 

Under  a  will  dated  in  1809,  Henry  H.  Mogg  had  a  power  of 
appointing  by  deed  or  will  the  sum  of  500i.  amongst  all  and  every, 
or  such  one  or  more  exclusively  of  the  others  or  other  of  his 
children  as  he  should  direct.  That  sum  was  given,  in  default  of 
appointment,  between  the  children  equally. 

There  were  three  children,  William  H.  Mogg,  and  two  others. 

By  his  will,  dated  in  1849,  after  giving  some  pecuniary  legacies, 
Henry  H.  Mogg  bequeathed  as  follows : 

"  I  give,  devise  and  bequeath  all  my  freehold  and  other 
messuages,"  &c.,  &c.,  "and  all  my  household  goods"  &c.,  &c., 
'*  and  all  other  my  real  and  personal  estate  and  effects,  whatsoever 
and  wheresoever,  or  of  what  nature  or  kind  soever,  and  whether  in 
possession,  reversion,  remainder  or  expectancy,  (subject  neverthe- 
less to  the  payment  of  all  my  just  debts,  funeral  and  testamentary 
expenses,  and  the  expenses  of  proving  my  will,  and  the  legacies 
hereby  bequeathed),  unto  my  son  Henry  H.  Mogg,  his  heirs, 
executors,  administrators  and  assigns  for  ever,  according  to  the 
nature  and  quality  of  the  same  estate  and  effects  respectively." 


1850. 
May  28. 

Rolls  Oturt 

Lord 

Lanodalb, 

M.R. 

[  604  ] 


(1)  In  re  Esther  Williams  (1889)  42  Oh.  D.  93,  58  L.  J.  Ch.  451,  61  L.  T.  58. 
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Clovies  After  the  testator's  death  a  question  arose,  whether  this  will 

AwDur.       operated  as  an  execution  of  the  power. 

[  605  ]  By  the  27th  section  of  the  Will  Act  it  is  provided,  as  follows : 

''And  in  like  manner,  a  bequest  of  the  personal  estate  of  the 
testator,  or  any  bequest  of  personal  property  described  in  a  general 
manner,  shall  be  construed  to  include  any  personal  estate,  or  any 
personal  estate  to  which  such  description  shall  extend  (as  the  case 
may  be),  which  he  may  have  power  to  appoint  in  any  manner  he 
may  think  proper,  and  shall  operate  as  an  execution  of  such  power, 
unless  a  contrary  intention  shall  appear  by  the  will." 

Mr.  Ctuunbei's,  on  behalf  of  William  H.  Mogg,  argued,  that 
under  this  section,  the  will  operated  as  an  appointment  of  the 
500Z.,  a  contrary  intention  not  appearing  upon  the  will :  Ellioit  v. 
Elliott  (I). 

Mr.  Fabery  contra^  on  behalf  of  parties  representing  the  other 
children : 

The  5002.  does  not  pass  by  the  will:  first,  because  the  power 
itself  is  not  one  of  the  nature  contemplated  by  the  Wills  Act :  it 
is  not  a  general  but  a  restricted  power,  giving  merely  a  right  of 
selection  amongst  a  limited  class  of  objects. 

Secondly.  The  testator's  debts  &c.  are  directed  to  be  first  paid, 
and  the  testator  having  no  power  of  charging  them  on  this  fund, 
cannot  be  assumed  to  have  intended  to  dispose  of  it  by  way  of 
residue  ;  Clogstoun  v.  Walcott  (2). 

Mr.  Chambers,  in  reply. 

I  606  ]       The  Master  of  the  Bolls  : 

If  this  had  been  a  power  to  "  appoint  in  any  manner  he  might 
think  proper,"  I  should  have  had  no  doubt  whatever ;  but  I  think 
it  is  not.  It  is  a  power  to  appoint  amongst  his  children  in  such 
manner  as  he  thinks  proper,  and  is  of  quite  a  different  nature. 

I  do  not  think  that  this  power  comes  within  the  provision  of  the 
Act  of  Parliament,  and  I  cannot,  therefore,  say  that  it  has  been 
executed  by  this  will. 

(1)  74  R.  E.  88  (15  Sim.  321).  (2)  60  R.  R  396  (13  Sim.  523). 
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M^CALMONT  v.  KANKIN. 

(8  Hare,  1—25;  a  C.  19  L.  J.  Ch.  215;  14  Jur.  475.) 
[Affieiced  on  appeal,  as  reported  in  2  D.  M.  &  G.  408.] 


ATTOKNEY-GENERAL   v.   LAWES, 

(8  Hare,  32—44;  S.  C.  19  L.  J.  Ch.  300;  14  Jur.  77.) 

A  direction  by  will  to  pay  into  a  certain  Bank  "  a  yearly  sum  of  100/.  for 
the  sole  use  and  benefit  of  any  of  the  ministers  and  members  of  the  churches 
now  forming  upon  the  apostolical  doctiines  brought  forward  by  the  late 
Edward  IrYing,  who  may  be  persecuted,  aggrieved,  or  in  poverty,  for 
preaching  or  upholding  those  doctriues,  or  half  the  sum  may  be  appropriated 
for  the  benefit  of  the  church  founded  by  the  late  Edward  Irving  in  Newman 
Street:  "  Held,  to  be  a  valid  charitable  bequest  of  a  perpetual  annuity. 

It  is  not  necessary  to  constitute  a  good  charitable  bequest,  that  the 
objects  to  be  benefited  must  be  shown  to  be  of  necessity  a  permanent  and 
enduring  class,  for,  if  the  objects  should  fail,  the  Court  may  administer  the 
charity  cy  pre: 

Where  a  l^acy  has  been  severed  from  the  general  estate,  and  becomes 
the  subject  of  a  suit,  by  the  result  of  which  the  estate  will  not  be  affected, 
the  costs  of  the  suit  are  borne  by  the  fund  constitutiog  the  legacy,  but  the 
apjnopriation  or  investment  by  the  executor  of  a  particular  sum  to  answer 
the  legacy,  where  the  question  which  arises  upon  it  is  a  question  between 
the  general  estate  and  the  legacy,  does  not  relieve  the  general  estate 
from  the  costs  of  the  suit(l). 

An  information,  at  the  relation  of  Christopher  Heath  and  six 
others,  to  establish,  as  charitable,  a  bequest,  made  by  the  will  of 
Ann  Barrell,  dated  in  September,  1836,  which  was  in  the  following 
words : 

*'  I  direct  my  executors  to  pay  unto  Messrs.  Drummonds,  bankers, 
49,  Charing  Cross,  a  clear  yearly  sum  of  lOOZ.,  for  the  sole  use  and 
lienefit  of  any  of  the  ministers  and  members  of  the  churches  now 
forming  upon  the  apostolical  doctrines  brought  forward  originally 
by  the  late  Edward  Irving,  who  may  be  persecuted,  aggrieved,  or  in 
poverty  for  preaching  or  upholding  those  doctrines,  or  half  the  sum 
may  be  appropriated  for  the  benefit  of  the  church  founded  by  the 
late  Edward  Irving  in  Newman  Street." 

The  testatrix  died  in  1845.  The  defendant  was  her  residuary 
legatee  and  administratrix  with  the  will  annexed.  The  defendant, 
oat  of  the  personal  estate  purchased  and  appropriated  3,888/.  6^.  Sd. 
Consols,  to  answer  the  annuity,  and  by  deed-poll  declared  the  trusts 
of  such  sum  to  be  for  the  purposes  in  the  will  mentioned,  ''  so  far 
as  the  same  purposes  are  legally  valid  and  capable  of  taking  effect, 

(1)  A'nMfr  V.  If tirrfocA  (1881)  6  App.  Settled  EstaUa  (1889)  41  Ch.  D.  at 
Ca.  855,  46  L.  T.  417  ;  In  re  Ti/wry's      p.  87. 


1849. 

Feb,  14, 15, 

16. 

May  2X 

June  5,  C. 

Dec,2\. 

1850. 

Jan.  12,  14, 

16,21,30. 

WlGKAll, 
V.-C. 

[1] 

1849. 

AoT.  17,19, 

•20. 

WlUKAM, 
V.-C. 

[32] 
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A..Q.        under  the  said  will,  but  not  further  or  otherwise."    And  by  ber 

Lawrs.      answer  the  defendant  submitted  to  the  Court,  whether  the  annuity 

was  well  and  efTectually  given  to  any  charitable  purposes,    and 

whether  the  annuity  was  perpetual. 

[  33  ]  Messrs.  Drummond  had  declined  to  undertake  the  distribution  ; 

they  were  not  parties  to  the  suit. 

At  the  hearing,  a  reference  was  directed,  to  inquire  what  were  the 
doctrines  referred  to  in  the  will;  and  whether  there  were  or' was 
any  and  what  persons  or  class  of  persons  answering  the  description 
of  ministers  and  members  of  the  churches  there  referred  to,  perse- 
cuted, aggrieved,  or  in  poverty  for  preaching  or  upholding  those 
doctrines  ;  and  what  was  the  church  referred  to  in  Newman  Street. 
The  Master  was  also  to  inquire  whether  the  persons  named  in  the 
will  had  refused  to  act  as  trustees  of  the  annuity. 

The  Master  found,  that  Edward  Irving  was  formerly  the  minifiter 
of  a  church  in  Begent  Square,  St.  Pancras,  in  connexion  with  the 
Established  Church  of  Scotland,  and  that,  in  or  about  1882,  he 
ceased  to  be  such  minister,  and  his  connection  with  the  Established 
Church  of  Scotland  was  dissolved  by  the  act  of  that  Church  or  the 
authorities  thereof ;  but  he  thenceforth  continued  to  be  the  minister, 
having  a  pastoral  care  over  a  majority  of  the  persons  thereto- 
fore communicants  of  the  church  in  Begent  Square,  who  withdrew 
upon  his  ejection,  and  became  under  him  a  separate  congregation 
or  religious  society,  which  had  ever  since  continued,  and  still 
continued  to  exist ;  and  there  were  then  divers  congregations  and 
ministers  belonging  to  such  religious  society  established  in  London 
and  elsewhere  in  the  United  Kingdom,  all  of  which  held  and  pro- 
fessed certain  lawful  doctrines  and  tenets,  called  apostolical,  which 
were  taught  and  prominently  brought  forward  by  the  said  Edward 
Irving  during  his  life,  and  which  were  described  and  referred  to  as 
such  in  the  said  will,  as  originally  taught  by  the  said  Edward 
Irving ;  and  the  Master  found,  that  the  doctrines  referred  to  in  the 
[  •u  ]  will  as  "  the  apostolical  doctrines  *brought  forward  originally  by  the 
late  Edward  Irving,"  were  the  doctrine  of  the  permanence  of  the  gifts 
of  apostles,  prophets,  evangelists,  and  pastors  in  the  Church,  the 
doctrine  of  the  right  of  the  Church  to  the  continuance  of  the  miraculous 
powers  and  gifts  of  the  Holy  Ghost  given  on  the  day  of  Pentecost,  and 
the  doctrine  of  the  necessity  of  the  presence  of  this  fourfold  ministry 
(including  tl  i  a  t  of  apostles),  and  of  those  powers  and  gifts  in  the  Ch  urch , 
for  the  purpose  of  preparing  and  perfecting  the  Church  for  the  second 
advent  of  the  Lord  Jesus  Christ ;  all  which  doctrines  were  taught 
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and  insisted  upon  by  the  said  Edward  Irving,  and  were  founded        a.-g. 
upon  the  doctrine  of  the  true  humanity,  as  well  as  divinity  of  the      laweh. 
Lord  Jesus  Christ ;  and  the  same  doctrines  became  and  were  the 
basis  of  communion  by  which  the  ministers  and  religious  congrega- 
tions adhering  to  the  said  Edward  Irving,  and  to  the  doctrines 
taught  by  him  after  his  separation  from  the  Established  Church  of 
Scotland,  were  and  had  ever  since  been  distinguished  from  other 
denominations  or  communities  of  Christians  in  this  country.    And 
the  Master  found,  that,  since  the  separation  of  the  said  Edward 
Irving  from  the  Established  Church  of  Scotland,  numerous  churches, 
to  the  number  of  thirty-five  or  thereabouts  in  the  whole,  had  been 
from  time  to  time  formed  in  different  parts  of  England,  upon  the 
basis  of  the  said  doctrines  so  taught  by  the  said  Edward  Irving; 
and  the  worship  and  discipline  of  such  churches  had  been  and  was 
conducted  and  administered  by  certain  ministers  who  were  known 
among  the  members  of  such  congregations  by  the  title  of  apostles, 
assisted   by  certain  other  ministers  of  various  orders,  who  were 
known  among  the  members  of  such  congregations  by  the  several 
titles  of  prophets,  evangelists,  and  pastors ;  and  the  total  number 
of  the  communicants  of  such  churches,  besides  those  regularly 
attending  the  worship  of  such  churches,  was  then  very  considerable, 
and   not  *less  than  4,000  persons ;    and  that  the  number  of  the       [  *35  ] 
ministers  of  such  churches  was  upwards  of  270.    And  the  Master 
found,  that  such  churches  were  in  process  of  formation  at  the  date 
of  the  said  will ;  and  that  the  testatrix  had  full  knowledge  of  the 
doctrines  taught  and  maintained  in  such  churches,  and  particularly 
of  the  doctrines  taught  and  maintained  by  the  said  Edward  Irving 
in  the  church  in  Newman  Street ;  and  the  testatrix  herself  adhered 
to  such  doctrines,  though  she  did  not  attend  the  public  worship 
held  in  any  of  such  churches.    And  the  Master  found,  that  many  of 
the  persons  who  were  then  ministers  and  members  respectively  of 
Bach  churches  were,  before  they  embraced  such  doctrines,  ministers 
or  members  of  the  Church  of  England,  or  of  other  religious  denomi- 
nations ;  and  divers  of  such  persons,  before  embracing  the  doctrines 
aforesaid,  were  deriving  a  liberal  or  competent  maintenance  from 
prefei-ments,  salaried  offices,  or  other  employments  as  clergymen, 
dissenting  ministers,  or  schoolmasters,  and  otherwise,  in  the  Church 
of  England  or  in  other  religious  denominations,  and  were  deprived 
of  such  maintenance  upon  their  embracing  and  professing  the 
doctrines  aforesaid,  and,  in  consequence  of  preaching  or  upholding 
the  same,  were  thereby  reduced  to  a  state  of  pecuniary  distress  and 
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A.-Q.  The  Master  stated,  that  he  was  of  opinion  and  found,  that  there 

Lawbp.  ^^s  Bu<^h  cl^ss  0^  persons  as  thereinbefore  mentioned,  answering 
the  description  contained  in  the  will.  But  that  no  evidence  had 
been  laid  before  him  to  show  what  persons  there  were  answering 
the  said  description ;  and  he  found  that  the  church  in  Newman 
Street,  thereinbefore  mentioned,  was  the  church  described  in 
the  will. 

The  Master  also  found,  that  Messrs.  Drummond  had  refused  to 
act  as  trustees  of  the  annuity. 

[  *39  ]  The  Solicitor-General,  Mr.  Rouudell  Palmer,  and  Mr.  *  Toller,  for 

the  information,  submitted,  that  the  gift  of  the  annuity  constituted 
a  good  charitable  bequest :  Mitford  v.  Reynolds  (i).  Nightingale  v. 
Gotdbtirn  (:2) ;  that  the  annuity  was  perpetual ;  and  that  the 
Court,  without  a  scheme,  might  direct  it  to  be  paid  to  the  account 
of  the  three  ministers,  at  Messrs.  Drummond's,  to  be  applied  by  the 
seven  relators,  for  the  use  of  the  class  of  persons  indicated  :  Powell 
V.  21ie  Attorney-General  (3),  lite  Attoiiiey-General  v.  Comber  (^). 

Mr,  Kenyon  Parker  and  Mr,  Bovill,  for  the  defendant : 
First,  the  bequest  is  not  charitable,  within  the  meaning  attributed 
to  the  word  in  this  Court.  It  does  nothing  more  than  indicate 
a  benevolent  object,  not  necessarily  charitable:  Williams  v. 
Kershaw  (5),  James  v.  Alleti  (6),  Morice  v.  Bishop  of  Durham  (7). 
Secondly,  If  the  bequest  be  construed  to  import  an  object  neces- 
sarily charitable,  it  is  of  the  nature  of  a  private  charity,  of  which 
the  Court  will  not  take  upon  itself  the  administration  :  Ommanmy 
V.  Butcher  (8).  It  amounts,  on  the  most  favourable  construction, 
to  nothing  more  than  a  gift  to  individuals  in  a  certain  situation ; 
and  upon  that  construction,  if  such  individuals  can  be  found  to 
exist,  and  to  answer  the  description,  those  persons  may  take  an 
annuity  for  their  lives :  Bleuitt  v.  Rohei-ts  (9).  But  such  a  con- 
struction does  not  involve  any  permanent  endowment,  to  be 
established  by  a  decree  in  this  suit  (lo).  The  report  does  not  even 
show  that  any  particular  persons  are  entitled  to  take  under  the 
gift,  although  it  may  be  taken  as  showing  that  there  are  classes  of 

(1)  Go  R.  R.  372  (I  Ph  185).         (6)  17  R.  R.  4  (3  Mer.  17). 

(2)  71  R.  R.  196  (5  Ilaro,  484).        (7)  7  R.  R.  232  (9  Ves.  399). 

(3)  17  R.  R.  8  (3  Mer.  48).  (8)  24  R.  K.  42  (T.  &  R.  2G0). 

(4)  25  R.  R.  163  (2  Sim.  &  St.  93).      (9)  54  R.  R,  291  (Cr.  &  Ph.  274). 

(5)  42  R,  R  269  (1  Keen,  232,  w. ;     (10)  See  LHey  v.  Hey,  58  R.  R.  2CH 
5  L.  J.  N.  S.  Ch.  84).  (1  Hare,  580). 
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persons  in  the  position  of  those  whom  the  testatrix  desired  to        a.-o. 
relieve.    [They  also  cited  Cotbyn  v.  French  (i) ;  Ellis  v.  Selhy  (2).]        lawep. 
On  the  question  of  costs,  they  submitted  that  the  administratrix,        [  40  ] 
haying  set  apart  and  appropriated  the  stock  to  answer  the  annuity, 
it  had  been  thereby  distinctly  severed  from  the  general  estate,  and 
that  the  costs  should  therefore  be  borne  by  the  specific  fund.    The 
circumstance,  that  the  defendant  was  the  residuary  legatee,  was  a 
mere  accident.    It  must  be  taken  as  if  the  defendant  had  been  the 
executor,  who  had  paid  over  the  residuary  estate,  and  made  himself 
a  trustee  of  the  particular  fund,  subject  to  the  direction  of  the 
Coart,  or  OS  if  the  executor  had  paid  the  fund  into  Court,  under 
the  Trusts  Act,  10  &  11  Vict.  c.  96. 

The  Solicitor-General,  in  reply  : 

There  is  nothing  in  the  bequest  restrictive  of  the  benefit  of  the 
gift  to  persons  who  were  members  of  the  particular  churches  then 
formed.  It  extends,  upon  a  fair  construction,  to  all  who  shall  be 
ministers  or  members  of  the  like  churches  thereafter  to  be  formed. 
It  is  not  limited,  therefore,  to  persons  then  in  being.  That  the 
objects  of  the  charity  may  at  some  future  time  fail,  is  nothing  more 
than  may  be  said  of  any  gift  for  charitable  purposes.  The  fallacy 
of  the  argument  on  the  alternative  expression,  is  in  treating  it  as 
though  the  testatrix  had  said  she  gave  the  *whole  or  half  of  the  [  *^'  ^ 
annuity,  which  would  have  made  the  gift  uncertain ;  the  true 
meaning  is,  that,  having  given  the  whole  to  the  trustees  or 
administrators  of  the  bounty,  and  specified  its  object,  she  extends 
their  power  and  the  scope  of  their  operations,  by  enabling  them, 
at  their  discretion,  to  apply  half  of  it  within  a  narrower  limit. 
The  gift  to  the  church  in  Newman  Street  is  of  itself  a  good 
charitable  gift :  Attoimey-General  v.  Cock  (3)  ;  and  it  cannot, 
therefore,  impair  the  character  of  the  general  gift. 

The  Yicb-Chancbllor  at  the  close  of  the  argument  said,  that  the 
bequest  was  not  the  less  a  charitable  bequest,  from  the  fact  that  it 
was  given  for  the  benefit  of  a  limited  class  of  persons  ;  that  it  was 
not  the  namber  of  the  objects  which  made  the  distinction  between 
a  public  and  a  private  charity ;  that  it  was  not  the  less  a  charity, 
because  it  was  confined  to  those  members  of  a  particular  class  of 
persons  who  were  subject  to  certain  grievances,  and  not  to  the  class 
at  large;  and  that  the  bequest,  being  once  declared  valid  as  a 

(1)  4  R.  B.  254  (4  Ves.  418).  (3)  2  Ves.  Sen.  273. 

(2)  43  B.  B.  188  (1  My.  &  Cr.  286). 
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A.-G.        charitable  bequest,  the  Court  would  not  permit  it  afterwards  to  drop 
Lawes.       ^or  want  of  objects,  but  would  administer  the  fund  cy  pi-is. 

Aor.  20.       The  Vicb-Chancbllor  : 

The  only  doubt,  or  rather  the  only  uncertainty,  that  crossed  my 
mind  in  this  case,  arose  out  of  the  second  alternative,  the  power  to  give 
one  half  the  legacy  to  the  church  in  Newman  Street.  I  am  satisfied, 
however,  that  that  does  not  make  any  difference.  If  the  gift  had 
been  confined  to  the  first  alternative,  that  is,  to  the  minister  or 
members  of  the  churches  then  forming,  in  consequence  of  the  events 

[  *^^  1  mentioned  in  the  will,  I  ^should  have  had  no  doubt  that  it  was  a 
charitable  bequest  to  a  general  charitable  use.  It  clearly  would 
have  extended  to  all  ministers  and  members  who  should  thereafter 
adhere  to  a  congregation,  the  nucleus  of  which  had  been  forming, 
or,  at  least,  the  formation  of  which  had  been  commenced  prior  to 
the  date  of  the  will.  It  would  have  taken  in  all  whenever  they  came ; 
and  I  think  it  would  also  have  taken  in  any  churches  or  congre- 
gations of  which  it  could  be  fairly  said  that  they  were  formed  after 
that  date,  on  the  occasion  and  in  consequence  of  the  ejection  of 
Mr.  Irving  from  the  Church  of  Scotland.  The  testatrix  clearly  did 
not  mean  to  speak  merely  of  the  particular  congregations  which 
she  knew  to  be  in  a  course  of  formation,  but  to  speak  generally  of 
those  congregations  which  should  be  formed  on  that  occasion  and 
under  those  circumstances.  I  am  satisfied  that  that  would  have 
been  a  general  bequest,  coupling  with  it  the  gift  for  the  church  in 
Newman  Street.  I  am  not  indeed  satisfied  that  the  latter  bequest 
may  not  be  a  general  bequest  to  a  charitable  purpose  also.  But, 
taking  the  whole  bequest,  I  am  clear  that  it  must  be  considered  a 
charitable  bequest.  The  question  then  would  be,  whether  the  gift 
is  not  to  be  sustained  because  there  is  a  power  given  to  some  one 
to  appropriate  half  of  the  property  (it  could  only  go  to  the  extent  of 
one  half)  in  that  particular  way.  If  it  had  been  a  general  power, 
and  the  purpose  to  which  it  was  to  be  applied  was  not  charitable, 
then  the  whole,  to  some  extent,  would  fall  within  the  class  of  cases 
cited,  of  which  the  case  at  the  Bolls  is  a  strong  instance.  That 
case  lays  down  the  principle  very  clearly.  In  this  case,  however, 
there  is  a  gift  in  the  first  instance  to  a  purpose  which  I  think  is  a 
good  general  charitable  purpose ;  and  I  cannot  think  that  the  subse- 
quent enumeration  of  a  particular  charity  takes  away  from  the  gift 
that  character  of  a  general  charitable  bequest. 

[  43  ]  In  point  of  form,  the  question  which  has  been  argued  is  perhaps 
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not  open.  The  bequest  to  the  church  in  Newman  Street  would  not,  ^--^^ 
I  tbink,  be  a  bad  bequest  standing  alone  ;  and  with  regard  to  the  Lawes. 
other,  the  Master  has  found,  and  there  is  no  exception  to  his  report, 
that  there  are  objects  who  may  take  under  it.  I  do  not  see  how  the 
qaestioD  can  be  raised  ;  but,  whether  there  be  this  difficulty  in  form 
or  not,  I  am  of  opinion  that  the  bequest  is  one  which  must  be 
supported. 

With  regard  to  the  costs  of  the  suit,  I  am  very  anxious  not  even 
to  appear  to  deviate  from  a  well-settled  rule — that,  where  a  legacy 
has  been  severed  from  the  bulk  of  an  estate,  and  becomes  the  subject 
of  litigation,  that  particular  fund,  and  not  the  general  estate,  is  to 
bear  the  costs.  I  take  the  meaning  of  the  rule  to  be  this :  that,  if 
the  executors,  admitting  the  legacy  to  be  payable,  sever  it  from  the 
estate,  and  a  dispute  afterwards  arises  between  the  persons  to  whom, 
or  some  of  whom,  the  legacy  belongs,  and  the  Court  has  to  decide 
to  whom  it  belongs,  there  the  particular  fund  bears  the  costs ;  but 
if  the  dispute  arises  between  the  persons  claiming  the  legacy  and 
those  claiming  the  estate  or  the  residue,  whether  the  legacy  is 
payable  or  not,  that  cannot  be  the  case  of  a  severance  in  the  sense 
in  which  the  rule  I  have  referred  to  applies,  because  there,  until  the 
Court  makes  its  decree  that  the  legacy  is  payable,  the  legacy  is  not 
severed  from  the  estate:  the  executors  have  kept  it  under  their 
control  for  the  purpose  of  having  the  point  decided.  If  I  were 
here  administering  the  general  estate,  which,  but  for  the  admission 
of  assets  I  should  have  been,  I  should  have  ordered  the  costs  to  be 
paid  out  of  the  estate.  Instead  of  requiring  to  have  the  account 
taken,  the  executor  in  this  case,  who  is  also  residuary  legatee,  admits 
assets  sufficient  to  pay  the  legacy  in  question.  The  admission  of 
•assets  to  pay  the  legacy  is  an  admission  of  a  fund  sufficient  to  pay  [  *^*  ] 
the  costs  of  the  suit,  if  the  costs  are  properly  payable  out  of  the 
estate.  I  must,  I  think,  regard  this  simply  as  a  contest  between 
the  legatee  and  the  estate  itself,  whether  the  legacy  is  to  come  out 
of  the  estate  or  not.  The  mere  fact  that  the  particular  amount  has 
been  paid  into  a  particular  Bank,  or  placed  in  certain  custody  until 
the  decision  is  known,  cannot  per  se  take  the  case  out  of  the  ordinary 
rule.  The  costs  must  be  paid  out  of  the  estate,  and  it  must  be 
referred  to  the  Master  to  settle  a  scheme. 
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^^x?^*'''  A  residuary  gift  to  trustees,  with  a  direction  to  apply  such  part  of  the 

*'  '  interest  os  they  might  deem  necessary  in  the  maintenance  of  all  and  every 

^       -'  the  testator's  grandchildren,  the  children  of  the  testator's  two  sons,  until 

they  severally  attained  the  age  of  twenty-one,  and  to  accumulate  the 
surplus,  and  when  and  as  each  of  such  grandchildren  should  attain  the  age 
of  twenty-one  years,  to  pay  to  each  of  them  2,000^.,  and  when  and  so  soon  as 
all  and  every  his  said  grandchildren  should  have  attained  their  ages  of  twenty- 
one,  to  pay  and  divide  the  trust-fund  unto  and  amongst  all  and  every  his 
said  grandchildren  :  Held,  to  be  a  gift  for  the  benefit  of  all  the  children  of  the 
testator's  two  sons,  born  or  to  be  bom,— not  confined  to  children  living  at 
the  death  of  the  testator,  and  not  distributable  upon  the  youngest  grand- 
child for  the  time  being  attaining  twenty-one;  but  that,  on  attaining 
twenty-one,  the  grandchildi*en  were  entitled  to  the  interest  on  their  pre- 
sumptive shares,  until  another  grandchild  should  be  born. 

William  Carver  by  his  will,  dated  in  1835,  after  bequeathing  to 
hia  trustees  all  his  shares  and  monies  standing  in  his  name  in  divers 
stocks,  funds,  and  securities,  and  after  declaring  trusts  of  three 
several  sums  of  80,0002.  Consols,  for  the  benefit  of  his  widow  and 
sons,  William  James  Carver  and  James  Carver,  for  their  respective 
livesj  with  remainder  to  the  children  of  his  said  two  sons,  or  their 
issue,  declared  that,  as  to  the  residue  of  his  Consols,  his  QL  per  cent. 
Beduced  Stock,  his  New  8^2.  per  Cent.,  and  his  Bank  stock,  and  all 
other  the  stocks  and  funds  or  securities  which  might  be  standing  in 
his  name  at  his  decease,  (except  the  said  three  sums  of  80,00(M. 
Consols,)  his  trustees  should  stand  possessed  of  such  residue,  upon 
[  •io  ]  trust  (after  paying  an  *annuity  of  201.  to  Mary  Scott  for  her  life),  to 
pay  and  apply  such  part  and  proportion  of  the  dividends,  interest, 
and  annual  produce  of  the  residue,  as  the  said  trustees  or  the 
survivors  or  survivor  of  them  might  in  their  or  his  discretion  deem 
necessary,  for  or  towards  the  maintenance  and  education  of  all  and 
every  of  his  grandchildren,  the  children  of  his  said  two  sons, 
William  James  Carver  and  James  Carver,  until  they  should  severally 
attain  the  age  of  twenty-one  years.  And  the  testator  directed,  that 
the  surplus  of  such  dividends,  interest,  and  annual  produce,  which 
should  not  be  wanted  and  applied  for  the  purpose  last  aforesaid, 
should  be  invested  by  his  trustees  in  Government  securities  (with 
power  to  vary  and  transpose  the  same,)  and  proceeded :  ''  And  when 
and  as  each  of  my  said  grandchildren  shall  attain  the  age  of  twenty- 
one  years,  upon  trust  that  they  my  said  trustees,  &c.,  do  and  shall, 
by  the  sale  of  such  part  of  the  stocks,  funds,  and  securities  then 

(1)  In  re  Holfwd  [1894]  3  Ch.  30,  63  L.  J.  Ch.  637,  70  L.  T.  777,  O.A. 
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standing  in  their  names  or  name,  as  may  be  necessary  for  the 
parpose,  raise  and  pay  to  each  of  my  said  grandchildren  so  attain- 
ing the  age  of  twenty-one  years  as  aforesaid,  the  sum  of  2,000Z.  for 
their  own  benefit.    And  I  do  hereby  declare,  that  when  and  so  soon 
as  all  and  every  my  said  grandchildren  shall  have  attained  their 
af;e  of  twenty-one  years,  they  my  said  trustees,  &c.,  do  and  shall 
stand  possessed  of  the  whole  of  the  stocks,  funds,  and  securities 
then  standing  in  their  names,  upon  any  of  the  trusts  of  this  my 
will,  (over  and  above  the  three  several  sums  of  80,0002.  8/.  per 
cent.  Consols,  hereinbefore  by  me  disposed  of,)  upon  trust  to  pay, 
transfer,  divide,  and  make  over  the   same  respectively,  and  the 
dividends,  interest,  and  annual  produce  thereof,  unto,  between,  and 
amongst  all  and  every  my  said  grandchildren,  to  and  for  their  own 
absolute  use  and  benefit  as  tenants  in  conmion,  and  not  as  joint 
tenants.    Provided  always,  and  I  do  hereby  declare,  that  if  I  shall 
have  only  one  ^grandchild  who  shall  live  to  attain   the  age  of 
twenty-one  years,  then  such  one  grandchild,  upon  his  attaining  that 
age,  shall  have  and  be  entitled  to  the  whole  of  the  stocks,  funds, 
and  securities,  and  the   dividends,  interest,  and  annual  produce 
thereof,  to  which  my  grandchildren,  if  more  than  one  should  have 
attained  the  age  of  twenty-one  years,  would  have  become  entitled. 
And  I  do  hereby  further  declare,  that  each  of  my  grandchildren,  upon 
their  severally  attaining  the  age  of  twenty-one  years,  shall  take  vested 
interests  under  this  my  will.   Provided  also,  and  I  do  hereby  further 
declare,  that  in  case  any  or  either  of  my  grandchildren  shall  at  any 
time  during  his,  her,  or  their  minority, go  or  be  taken  beyond  the  seas, 
for  the  purpose  of  being  or  to  be  educated  in  any  foreign  countiy, 
or  for  any  purpose  whatever,  and  shall  remain  be3'ond  the  seas  or 
in  any  foreign  country,  for  any  purpose  whatever,  more  than  three 
calendar  months  in  any  one  year,  then  and  in  every  such  case,  and 
from  thenceforth,  the  claim,  right,  and  title  of  each  and  every  such 
grandchildren  so  going  or  being  taken  beyond  the  seas  to  mainten- 
ance and  education  out  of  or  in  respect  of  any  monies  or  property 
to  which  they,  he,  or  she  may  be  entitled  under  this  my  will,  shall 
cease  and  determine  and  become  forfeited ;  but  so,  nevertheless, 
that   such  forfeiture  shall  not  in  any  respect  affect  the  right  of 
such  grandchild  or  grandchildren  to  the  principal  of  such  monies 
and  property,  upon  his,  her,  or  their  attaining  the  age  or  ages 
hereinbefore  mentioned  for  payment  of  the  same." 

The    testator  died  in  1837,  leaving    his  two  sons    surviving. 
William  James,  one  of   the  sons,  had  five  children  living  at  the 
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testator's  death.  James,  the  other  son,  was  anmarried.  The 
youngest  of  the  five  grandchildren  attained  twenty-one  years  of  age 
in  1848,  and  no  others  bad  been  born.  The  grandchildren  then 
filed  their  bill  *for  the  execution  of  the  trusts  of  the  residue  of  the 
stocks,  funds,  and  securities,  and  for  a  declaration  that  they  were 
entitled  to  an  immediate  transfer  of  their  respective  shares.  Mary 
Scott  the  annuitant  was  dead,  but  the  sons,  William  James  and 
James,  were  still  living. 

The  Solicitor-General  and  Mr.  Prior,  for  the  plaintiffs,  sub- 
mitted, that  the  objects  of  the  bequest,  (the  grandchildren  of  the 
testator,  the  children  of  his  two  sons,)  must  be  construed  as  grand- 
children living  at  the  death  of  the  testator;  or,  if  it  went  further, 
that  it  must  be  confined  to  grandchildren  living  at  the  death  of  the 
testator,  and  those  born  subsequently  but  before  the  youngest  for 
the  time  being  attained  twenty-one.  [They  cited  Elliott  v.  Elliott  (i ), 
Hughes  v.  Hughes  (2),  and  other  authorities.] 

The  Vicb-Chancbllor  : 

In  the  case  of  a  gift  to  children  when  they  attain  twenty-one,  the 
reason  of  the  rule  of  the  Court  is,  that  the  eldest  child,  on  attaining 
twenty-one,  has  a  right  to  demand  his  share,  and  that  this  right  is 
inconsistent  with  a  gift  to  *'  all  the  children/'  including  those  who 
may  afterwards  be  born  of  the  parent  named.  In  this  case  there 
is  no  such  inconsistency.  Here  there  is  no  express  direction, 
conferring  upon  the  grandchildren  the  right  now  to  receive  their 
shares,  and  no  inconsistency  would  arise  from  holding  all  the 
grandchildren  born  in  the  lifetime  of  either  of  the  parents  named 
in  the  will,  entitled  to  participate.  If  the  class  is  to  be  confined  to 
the  grandchildren  in  esse  at  the  death  of  the  testator,  the  argument 
is  intelligible.  In  the  case  of  Elliott  v.  Elliott,  the  Yige-Ghancbllor 
seems  to  have  adopted  that  construction,  on  the  ground  that  it 
brought  the  bequest  within  the  rules  of  law  as  to  remoteness,  pro- 
ceeding, I  suppose,  on  the  principle,  that  where  a  will  admits  of 
two  constructions,  that  is  to  be  preferred  which  will  render  it  valid. 
The  rules  of  construction  cannot,  however,  be  strained  to  bring  a 
devise  or  bequest  within  the  rules  of  law.  If  the  class  cannot  be  so 
restricted  in  this  case,  and  grandchildren  born  after  the  death  of 
the  testator  are  to  be  admitted,  there  does  not  appear  to  be  any 
reason  for  excluding  a  grandchild,  born  or  to  be  born  in  the  lifetime 
of  either  of  the  testator's  sons. 

(1)  66  B.  E.  60  (12  Sim.  276).  (2)  3  Br.  C,  C.  434. 
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Mr.  Wood  eaid  Mr.  Edward  Cooke,  for  the  truetees,  Bubmiitod,        Main. 
that  as  James,  one  of  the  sons,  had  no  child  at  the  date  of  the  r. 

will,  or  at  the  death   of   the  testator,  and  still   had  no  child,      Bbkvob. 

[  49  1 

no  rale  of  constraction  could  exclude  any  child  or  children  that 
James  might  hereafter  have  from  the  benefit  of  the  gift.  The 
interests  of  the  surviving  grandchildren  in  their  presumptive  shares 
being  vested,  they  might  now  be  entitled  to  the  interest  on  such 
shares :  Scott  v.  Earl  of  Scarborough  (i),  and  the  cases  there  cited. 

The  VicE-CHANCEiiiiOB :  ^^^^-  20. 

Where  a  testator  has  given  two  inconsistent  directions,  and  has 
said,  that  the  children,  or  (which  is  the  same  thing)  all  the 
children,  shall  participate  in  the  fund,  and  then  directs  that  there 
shall  be  a  division  when  or  as  soon  as  each  attains  twenty-one,  in 
that  case  you  must  do  one  of  two  things, — ^you  must  either  sacrifice 
the  direction  that  gives  a  right  to  distribution  at  twenty-one,  or 
sacrifice  the  intention  that  all  the  children  shall  take.  The  Goubt 
has  in  such  cases  decided  in  favour  of  the  eldest  child  taking  at 
twenty-one,  as  the  will  directs,  and  sacrificed  the  intention  that  all 
the  children  shall  take.  In  this  case,  the  testator  has  given  the 
residue  to  all  the  children  of  his  two  sons,  when  the  youngest 
attains  the  age  of  twenty-one  years.  There  are  a  certain  number 
of  children,  and  the  elder  children  attain  twenty-one.  The  incon- 
venience pointed  out  by  Mr.  Prior  then  arises :  the  provision  for 
the  maintenance  of  those  children  ceases,  though,  as  it  cannot  be 
certainly  said  that  the  youngest  child  has  attained  twenty-one,  they 
cannot  claim  a  distributive  share  of  the  fund.  The  question  is, 
how  long  is  the  eldest  child  or  the  other  children  to  wait.  If  the 
objects  of  the  testator's  bounty  can  be  confined  ♦to  children  of  his  [  •so  ] 
sons  living  at  his  death, — which,  independently  of  the  fact  that 
there  is  one  son  who  had  no  children  at  that  time,  I  am  clear  cannot 
be  done  in  this  case, — it  might  be  possible  to  get  at  the  conclusion 
which  I  have  already  mentioned,  that,  the  moment  the  eldest 
attamed  twenty-one,  the  period  pointed  out  for  division  arrived. 
If  it  be  once  admitted  that  a  child  born  after  the  death  of  the 
testator  may  take,  all  the  inconvenience  is  let  in,  and  the  eldest 
child  may  have  to  wait  for  an  indefinite  time,  so  long  as  children 
may  continue  to  be  born.  How  in  that  case  is  it  possible  to  limit 
the  class  entitled  in  the  way  suggested,  which  is,  that  the  moment 
the  youngest  child  in  esse  attains  twenty-one,  there  is  to  be  a 
(1)  49  B.  H.  317  (1  Beay.  154). 
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division,  although  there  may  be  an  unlimited  number  of  children 
bom  afterwards  ?  I  do  not  see  how  the  inconvenience  pointed  out 
can  be  avoided.  The  words  of  the  will  do  not  require  an  immediate 
distribution. 

With  respect  to  the  case  of  Hughes  v.  Hughes,  it  appeared  to  me 
at  first,  that  though  the  language  of  the  Coubt  in  giving  judgment 
was  in  favour  of  the  view  I  take  of  the  case,  the  decree  as 
drawn  up  was  different.  It  is  not,  however,  different,  for  it  lets  in 
all  the  children, — whether  it  means  children  in  esse  or  children  at 
any  time  born  of  the  daughter,  I  do  not  know.  It  is  not  now  the 
practice  of  the  Court  to  make  a  prospective  decree ;  but  the  decree 
is  open  to  the  construction,  that  every  child  of  the  daughter  shall 
take  a  distributive  share.  I  see  no  principle  upon  which  a  distri- 
bution can  be  demanded  in  the  case  before  me,  merely  because  the 
youngest  grandchild  in  esse  has  attained  twenty-one. 

Declare,  that,  according  to  the  true  construction  of  the  will  of 
William  Carver,  the  testator  in  the  pleadings  named,  dated  the 
18th  day  of  March,  1885,  the  plaintiffs,  as  representing  the  existing 
^children  of  William  James  Carver,  are  not  entitled  to  a  division  of 
the  trust  fund  in  the  pleadings  mentioned,  in  exclusion  of  any  other 
children  which  may  hereafter  be  born  of  either  William  James 
Carver  or  James  Carver,  but  until  some  such  other  child  shall  be 
born,  they  are  entitled  to  the  income  of  such  trust  fund ;  and  that 
the  said  plaintiffs  will  be  entitled  to  the  principal  thereof,  if  no 
other  such  child  shall  be  born  and  attain  the  age  of  twenty-one  years. 


1848. 

June  6,  6,  7, 

8,  9,  26. 

1850. 
Feb.  18,  20. 

WlOBAM, 

V.-C. 

On  Appeal. 

1861. 

ApHl  29,  30. 
May  2. 

1862. 
Feb,  26. 

Lord 

Tbubo,  L.a 
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MONKO  V.   TAYLOR. 

(8  Hare,  61—71 ;  affirmed,  3  Mac.  &  G.  713—726;  21  L.  J.  Oh.  525.) 

A  purchaser  of  lands  under  the  description  of  *' partly  freehold  and 
partly  leasehold,'*  is  entitled  to  have  the  boundary  dividing  the  freehold 
from  the  leasehold  defined  by  reference  to  the  instruments  of  title,  or  shown 
to  be  capable  of  being  so  defined ;  but  the  circumstance  that  the  property  is 
described  in  the  agreement  as  partly  freehold  and  pai-tly  leasehold,  the 
boundaries  distinguishing  the  one  from  the  other  not  being  therein,  and 
having  not  theretofore  been  clearly  defined,  is  not  an  objection  to  a  decree 
for  specific  performance. 

The  uncertainty  in  the  boundary  or  extent  of  property,  which  arises,  not 
from  an  instrument  being  incapable  of  legal  construction,  but  from  its  not 
having  theretofore  received  any  such  legal  construction,  is  not  a  ground  for 
refusing  specific  performance  of  a  contract  to  sell  the  property. 

If  the  boundary  of  property  contracted  to  be  purchased  can  be  certainly 
defined,  whether  the  extent  be  more  or  less,  the  purchaser  will  be  bound 
by  the  contract ;  but  whether  he  will  be  bo  bound  if  the  boundary  depends 
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on  a  plan  or  instrament  which  is  so  vague  as  not  to  admit  of  legal  con-        Monro 
struct  ion, — qitctre,  f. 

A  contract  by  a  lessee  under  an  ecclesiastical  corporation,  whibt  he  was  Tatlor. 
in  treaty  with  the  corporation  for  the  renewal  of  his  lease,  to  sell  the  lease- 
hold premises,  does  not  necessarily  throw  upon  him  the  obligation  of 
procuring  the  renewal  of  the  lease  at  his  own  expense,  for  the  benefit  of  the 
purchaser;  whether,  if  the  vendor  after  the  contract  procure  a  renewed 
lease,  the  purchaser  is  not  entitled  to  take  it  without  bearing  the  expense 
of  the  renewal, — qucere. 

Although  a  good  title  was  not  shown  by  the  vendor  until  during  the 
pendency  of  the  reference,  the  Court  held  that  the  purchaser  must  neverthe- 
less bear  the  costs  of  the  suit,  it  being  manifest,  that,  if  the  particular 
evidence  which  completed  the  title  had  been  produced  before  the  bill  was 
filed,  yet  the  suit  would  not  have  been  avoided. 

Thb  bill  was  filed  for  the  specific  performance  of  a  written 
agreement,  dated  the  Slat  of  July,  1845,  in  the  following  words : 

''  Memorandum,  that  6.  L.  Taylor,  of  &g.,  agrees  to  purchase  of 
Piobert  Monro,  of  &c.,  the  premises  called  Belmont  House,  partly 
freehold  and  partly  leasehold,  for  the  sum  of  7,750/.,  the  purchase 
to  be  completed  on  the  1st  day  of  November,  next ;  possession  to 
be  given  on  signing  the  formal  agreement,  to  be  drawn  up  agreeably 
to  the  terms  of  this  minute,  when  the  sum  of  2,7502.  is  to  be  paid 
bv  Mr.  Taylor  on  account  of  the  purchase-money.  (Provision,  that 
the  residue  is  to  be  secured  by  mortgage  on  the  premises.)  Mr. 
Taylor  agrees  to  *take  the  same  title  as  Mr.  Monro  took  on  pur-  [  *o2  ] 
chasing  from  the  devisees  and  executors  of  the  late  Duke  of  Bruns- 
wick. (Provision,  that  Mr.  Taylor  should  also  purchase  certain 
stables,  fixtures,  barges,  &c.,  and  have  the  option  of  purchasing  any 
part  of  the  furniture  at  a  valuation.)  Mr.  Monro  to  bear  such 
expenses  as  are  usually  borne  by  a  vendor,  and  Mr.  Taylor  those 
Qsnally  borne  by  a  purchaser ;  and  each  party  to  pay  the  expense 
of  his  own  surveyor." 

No  other  agreement  was  signed,  nor  was  any  part  of  the  purchase- 
money  paid. 

In  the  conveyance  of  the  premises  from  the  Duke  of  Brunswick 
to  the  plaintiff,  in  December,  1832,  the  freehold  portion  was 
described  as  a  *'  messuage  or  tenement,  being  one  of  the  two  into 
which  the  capital  messuage  called  Belmont  House  was  formerly 
divided  (describing  the  appurtenances),  situate  and  being  on  the 
north-west  side  of  the  road  leading  from  London  to  Wandsworth, 
near  Vauxhall  aforesaid,  and  abutting  south-east  upon  the  said 
road ;  and  also  all  that  plot,  piece,  or  parcel  of  land  or  ground 
being  part  and  parcel  of  a  large  piece  or  parcel  of  ground  formerly 
occupied,"  &c. ;  "  which  said  plot,  piece,  or  parcel  of  land  or  ground, 
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Monro  containing  in  front  towards  tlie  east,  next  the  turnpike-road  leading 
Taylor  from  Vauxhall  to  Wandsworth,  twenty-nine  feet  by  admeasurement, 
little  more  or  less,  bounded  on  the  south  by  the  messuage  herein- 
before described,  and  the  forecourt  and  garden  thereof,  and  on  the 
north  by  the  said  premises,  formerly  occupied  "  &c.  The  leasehold 
portion  was  described  as  "  all  that  piece  or  parcel  of  ground  situate, 
lying,  and  being  at  the  back  part  of  the  freehold  messuage  or  tene- 
ment and  premises  now  or  late  of  Enos  Smith,  at  Vauxhall,  called 
Belmont  House,  and  forming  part  of  the  garden  belonging  to  the 
[  •BS  ]  *said  premises,  extending  down  to  the  River  Thames,  and  on  the 
north  side  thereof,  next  and  adjoining  ground  and  premises  hereto- 
fore belonging  to  "  &c.,  '*  and  then  running  in  an  oblique  direction 
across  the  said  garden,  at  the  upper  end  thereof,  next  and  adjoining 
the  freehold  part  of  the  lawn  or  garden  late  of  the  said  Enos  Smith, 
then  running  in  a  line  down  to  the  River  Thames  on  the  south  side 
of  the  said  premises,  abutting  on  the  wall  dividing  the  said 
premises  late  of  the  said  Enos  Smith,  from  premises  late  belonging 
to  D.  Pratbernon,"  &c. ;  '*  which  said  premises  were  sometime 
since  sold  by  the  devisees  in  trust  of  Sir  J.  Mawbey,"  &c.,  "  and 
were,  with  certain  other  parcels,  demised  by  the  Dean  and  Chapter 
of  Canterbury  to  the  said  Sir  J.  Mawbey  and  D.  Pratbernon,  respec- 
tively comprised  in  Lot  4  of  the  particulars  of  sale."  The  descrip- 
tion in  the  lease  of  June,  1881,  under  which  the  premises  were 
then  held,  and  in  the  lease  of  June,  1888,  under  which  the  same 
premises  were  held  at  the  date  of  the  contract  between  the  plaintiff 
and  defendant,  was  substantially  the  same  as  that  contained  in  the 
assignment  to  the  plaintiff.  The  term  in  each  lease  was  twenty-one 
years,  reserving  a  yearly  rent  of  28.  The  premises  were  not 
assignable  without  the  licence  of  the  Dean  and  Chapter. 

The  plaintiff  had  applied  for  a  renewal  of  the  lease  by  the  Dean 
and  Chapter  before  the  contract  with  the  defendant,  and  the  Dean 
and  Chapter  had  required,  that,  in  the  proposed  new  lease,  a  plan 
of  the  demised  premises  should  be  inserted,  showing  the  boundaries 
and  dimensions  thereof.  Whilst  the  correspondence  with  reference 
to  the  plan  was  going  on,  it  was  discovered,  that,  in  an  old  surren- 
dered lease  of  the  same  premises,  of  the  date  of  1810,  there  was  a 
plan,  drawn  on  a  scale  of  a  chain  to  an  inch,  stating  the  superficial 
L  'M  ]  quantity  to  be  two  roods.  Two  surveyors,  one  for  the  ^plaintiff 
and  the  other  for  the  Dean  and  Chapter,  thereupon  met,  and  a  plan, 
marking  the  boundaries  of  the  leasehold  premises,  so  as  to  make 
the  same  contain  exactly  two  roods,  was  prepared  by  such  survej-ors 
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on  the  18th  of  May,  1846.  By  comparison  of  the  boundaries  set  Monuo 
out  in  the  plan  thus  prepared,  with  the  boundaries  in  the  plan  taylor. 
on  the  lease  of  1810,  measured  according  to  the  scale  there  stated, 
it  appeared  that  the  superficial  contents  of  the  demised  premises 
were  represented  as  greater  in  the  old  than  in  the  new  plan.  The 
Dean  and  Chapter  were  advised  that  the  quantity  of  two  roods 
mentioned  in  the  old  plan  was  an  approximation  only,  and  that 
the  actual  dimensions  ought  to  be  determined  by  admeasurement 
according  to  the  scale ;  and  that  therefore,  in  any  renewed  lease, 
the  plan  should  be  drawn  in  strict  conformity  with  that  of  1810, 
but  omitting  the  expression  of  the  superficial  quantity  of  two 
roods. 

A  correspondence  had  taken  place  between  the  solicitors  of  the 
plaintiff  and  defendant  on  the  subject  of  the  negotiation  with  the 
Dean  and  Chapter.  On  the  17th  of  June,  1846,  the  plaintiff's 
solicitors  informed  the  defendant's  solicitors  that  the  Dean  and 
Chapter,  having  declined  to  accede  to  the  plan  settled  by  the  sur- 
veyors, they  feared  there  was  no  alternative  but  to  accept  the  lease 
as  tendered  by  the  Dean  and  Chapter,  and  obtain  the  licence  to 
assign.  The  defendant's  solicitors  on  the  9th  of  July  replied,  that 
they  would  advise  their  client,  (the  Western  Gas  Light  Company, 
on  whose  behalf  the  defendant  stated  that  he  had  purchased,)  to 
complete  the  purchase,  if  the  plaintiff  would  obtain  a  renewed 
lease  in  all  respects  the  same  as  the  lease  of  June,  1888,  except  as 
to  dates. 

The  Dean  and  Chapter  objected  to  grant  the  new  lease  *in  the  [  *j^">  ] 
form  thus  required,  and  intimated  that  tlie  licence  should  be  con- 
ditional on  the  new  lease  containing  the  approved  plan ;  and  after 
some  further  correspondence  between  the  solicitors  of  the  plaintiff 
and  defendant,  the  solicitors  of  the  latter,  on  the  81st  of  July,  1846, 
inquired  of  the  plaintiff's  solicitors,  whether  they  were  prepared  to 
distinguish  the  leasehold  from  the  freehold.  On  the  6th  of  August, 
1846,  the  defendant's  solicitors  acquainted  the  plaintiff's  solicitors, 
that,  as  the  leasehold  and  freehold  portions  of  the  property  had  not 
been  defined  as  required,  and  as  the  licence  to  assign  had  been 
refused,  the  Company  had  no  alternative  but  to  abandon  the  contract 
and  to  hold  the  plaintiff  responsible  for  compensation.  The  plaintiff 
immediately  declined  to  accept  the  abandonment  of  the  contract, 
and  his  solicitors  intimated  to  the  solicitors  of  the  defendant,  that 
the  licence  would  be  forthwith  obtained.  The  plaintiff's  solicitors 
accordingly,  on  the  20th  of  August,  1846,  obtained  the  licence  to 
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Monro       assign,  under  the  seal  of  the  Dean  and  Chapter,  and  communicated 
Taylor.      ^^^  same  to  the  defendant's  solicitors  on  the  same  day. 

A  correspondence  between  the  parties  took  place  in  September, 
October,  and  November,  in  which  a  different  mode  of  settlement 
was  proposed ;  but  the  proposal  was  not  acted  upon.  The  bill  for 
specific  performance  of  the  contract  was  filed  on  the  22nd  of 
December,  1846. 

Mr.  Wood  and  Mr.  Amphlett  for  the  plaintiff. 

The  Solicitor-General,  Mr.  Roll,  and  Mr.  F.  J.  Hall,  for  the 
defendant. 

The  cases  cited  were,  Piice  y.  Strange  (i),  Green  v.  Puhford{2), 
and  Grove  v.  Bastard  (3). 

[  56  ]        The  Vicb-Chancbllor  : 

It  is  material  to  keep  distinct  the  rights  of  the  parties,  as  they 
depend  upon  the  written  agreement  of  the  Slst  of  July,  1845,  and 
the  rights,  if  they  have  any,  depending  upon  the  acts  of  the  parties 
subsequent  to  that  agreement. 

With  reference  to  this  distinction,  I  do  not  deny  that  facts 
existing  at  the  time  of  making  the  agreement  may  be  admissible  to 
assist  the  Court  in  determining  the  meaning  of  the  language ;  nor 
do  I  deny  that  an  act  done  or  letter  written  after  the  agreement 
may  be  evidence  of  a  fact  existing  at  the  time,  material  to  the  right 
interpretation  of  the  agreement.  But  no  point  of  law  can,  I  appre- 
hend, be  better  settled  than  this :  that,  in  construing  the  agreement, 
no  acts  of  the  parties  subsequent  to  the  making  of  it  are  (as  such) 
admissible  for  the  purpose  of  determining  its  meaning.  The  acts 
of  the  parties  subsequent  to  the  agreement  may  be  material  to  show 
that  a  writing  does  not  express  that  which  the  parties  intended  to 
express  in  it ;  and  proof  of  that  may  be  a  reason  why  this  Court 
should  refuse  to  act  upon  the  written  agreement.  But  that  is  a 
very  different  thing  from  deducing  from  the  acts  of  the  party  the 
meaning  of  the  agreement  itself. 

In  this  case  it  is  not  suggested  that  the  pleadings  make  the  case, 
that  the  agreement  of  the  Slst  of  July,  1845,  does  not  express  the 
agreement  of  the  parties,  or  that,  by  mistake,  surprise,  or  otherwise, 

(1)  22  R.  R.  266(6  Madd.  159).  (3)  Since  reported,  78  R.  R  223  (2 

(2)  50  B.  R.  102  (2  Beav.  70).  Ph.  619). 
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that  agreement  expresses  or  omits  the  expression  of  anything  the       Monro 
parties  intended.      In  considering  the  eflfect  of   that  agreement,      taylob. 
therefore,  I  shall  lay  wholly  out  of  view  the  long  correspondence 
which  is  in  evidence.     The  value  of  that  correspondence  for  any 
collateral  purpose  may  deserve  a  separate  consideration. 

I  am  also  prepared  to  hold,  that  the  agreement  of  the  81st  of        [  b7  ] 
July,  1845,  is  not  to  be  objected  to  as  improper  for  execution  by 
this  G>urt,  on  the  ground  of  any  uncertainty  in  its  meaning  or  pur- 
pose.    The  plaintiff,  at  the  time  of  making  it,  was  owner  in  fee  of 
a  part  of  property  lying  within  a  known  ambit,  and  lessee  of  the 
residue  of  the  premises  within  the  same  ambit,  under  the  Dean 
and  Chapter  of  Canterbury  for  the  unexpired  residue  of  a  term  of 
twenty-one  years,  commencing  at  Midsummer,  1888,  and  which, 
by  the  practice  of  the  Dean  and  Chapter,  was  renewable  every 
seven  years.     That  the  nature  of  this  interest  was  not  known  to 
the  defendant  at  the  time  of  entering  into  the  agreement  is  not 
suggested.     The  defendant,  at  the  time  of  signing  the  agreement, 
knew  the  premises  comprised  in  it,  and  knew  that  the  leasehold 
part  was  that  which  adjoined  the  river.     He  knew  that  there  was 
no  actual  boundary  dividing  the  leasehold  from  the  freehold,  and 
no  specific  representation  was  made  to  him  as  to  the  precise  metes 
and  bounds  of  either  the  freehold  or  leasehold  part.     It  may  have 
been  not  strictly  provident  in  him  to  make  the  contract  without 
inquiry  upon  the  point.     But  no  fraud,  concealment,  or  misre- 
presentation is  imputed  to  the  plaintiff,  and  the  obvious  explana- 
tion of  the  apparent  improvidence  of  the  defendant  is  that  which 
the  defendant  has  insisted  upon  for  other  purposes,  namely,  that 
the  good  will,  for  the  purposes  of  renewal,  which  exists  in  lease- 
holds held  under  ecclesiastical  bodies,  was  relied  upon  by  defendant 
as  giving  him  substantially  a  permanent  interest  in  the  leaseholds, 
and  it  was  therefore  of  little  or  less  importance  where  the  exact 
line  was  drawn.    If,  at  the  time  of  making  the  agreement,  the 
boundary  line  dividing  the  freehold  from  the  leasehold  had  been 
known,  no  matter  in  what  relative  proportions  it  had  divided  the 
property,  and  if  a  licence  had  been  obtained  to  assign  the  plaintiff's 
interest  in  *the  lease,*  the  Court  would  have  enforced  the  agree-       [  *&8  ] 
ment.     The  course  which  was  taken   led  to   discussion   between 
plaintiff  and  the  Dean  and  Chapter,  about  the  boundary  of  the 
leasehold.    The  quantity  was  admitted  to  amount  to  two  roods ; 
but  the  Dean  and  Chapter  claimed  ^  little  more,  as  the  result  of 
measurement  from  a  plan  found  on  a  deed  nearly  forty  years  old. 
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Monro  The  difference  is  stated  by  the  defendants  to  be  half  a  rood ;  but 
Taylor.  of  this  there  is  no  evidence.  In  this  state  of  things  I  cannot 
admit  that  the  generality  of  the  description  "  partly  freehold,  partly 
leasehold,"  necessarily  creates  any  diflSculty  in  the  way  of  enforcing 
the  agreement,  if  that  be  the  only  impediment.  The  agreement 
appears  to  me  to  be  good  as  an  agreement  to  sell  to  the  defendant 
all  the  interest  the  plaintiff  had  at  the  time  of  the  agreement. 

The  points  upon  which  principally  I  wish  to  be  addressed,  are 
three :  First,  what  is  the  defence  upon  the  record.  Secondly,  what 
interest  had  the  plaintiff  in  the  leasehold,  that  is  to  say,  was  he  to 
assign  the  existing  remnant  of  the  term  created  in  1838,  or  a 
renewed  term ;  and  thirdly,  can  he  escape  from  the  obligation  of 
showing  what  portion  by  metes  and  bounds  is  freehold,  and  what 
portion  by  metes  and  bounds  is  leasehold. 

Mr.  Wood  replied. 

At  the  conclusion  of  the  reply,  the  Yige-Ghancbllob  said : 

Eight  points  have,  I  think,  been  made  on  the  part  of  the  defen- 
dant in  this  cause.  Two  of  these — one  relating  to  the  substance  of 
the  agreement  itself,  the  other  relating  to  the  interpretation  of 
the  agreement  by  reference  to  the  subsequent  correspondence — ^I 
[  •59  ]  noticed  *before  Mr.  Wood's  reply.  Of  the  six  points  which  remain, 
I  am  now  prepared  to  dispose  of  four. 

One  question  to  which  I  requested  Mr.  Wood  to  direct  his  atten- 
tion, was  that  which  has  been  made  at  the  Bar  respecting  the 
renewed  lease.  On  this  point  I  am  satisfied  there  was  no  obliga- 
tion on  the  part  of  the  vendor  to  procure  at  his  own  expense  a 
renewal  of  the  lease  by  the  Dean  and  Chapter.  The  position  in 
which  the  vendor  stood  at  the  time  of  the  agreement  sufficiently 
explains  the  treaty  with  the  Dean  and  Chapter  on  that  subject.  If 
the  vendor,  at  the  time  he  made  the  agreement,  had  acquired  an 
interest  by  contract  with  the  Dean  and  Chapter,  that  interest  would 
pass  to  the  purchaser.  On  the  construction  of  the  agreement,  it 
might  have  been  material  to  know,  whether,  if  the  written  agree- 
ment did  not  comprise  any  stipulation  for  the  renewal  of  the  lease, 
the  actual  agreement  between  the  parties  might  not  have  differed 
from  the  written  agreement  in  that  respect ;  and  if  a  case  of  that 
kind  were  alleged  in  the  answer,  and  proved  in  evidence,  it  might 
be  a  reason  why  the  Court  would  not  enforce  the  written  agree- 
ment, which,  according  to  that  supposition,  might  comprise  less 
than  the  parties  intended  to  be  comprised  in  it.     Now,  not  only  is 
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that  point  not  pat  forward  by  the  answer,  but  there  are  in  the       Munuo 
answer  statements  which  show,  that,  at  the  time  the  answer  was      Taylor. 
filed,  the  parties  did  not  mean  to  represent  that  such  had  been  the 
original  agreement.    It  is  not  in  the  original  agreement,  unless  in 
fact  an  actual  contract  was  then  made  with  the  Dean  and  Chapter ; 
but  I  was  pressed  with  the  circumstance,  that  if  it  had  not  been 
the  intention  to  include  it,  the  consequence  must  follow,  that  the 
plaintiff,   by  treating  for  the  lease,  must  be  supposed  to  have 
intended  to  make  a  present  of  the  renewed  lease  to  the  purchaser. 
If  the  plaintiff  had  ^obtained  the  renewed  lease,  and  the  defendant       [  *6o  ] 
had  claimed  to  have  it  transferred  to  him,  I  am  very  far  from  being 
clear  that  the  plaintiff  could  have  done  otherwise  than  have  made 
the  defendant  a  present  of  it.     If,  after  a  party  has  agreed  to  sell 
property  to  another,  he  chooses  to  spend  money  in  improving  it,  I 
do  not  know  that  he  can  call  on  the  purchaser  to  repay  him  the 
money  for  that  improvement  (i) ;  but  the  reason  why  the  plaintiff 
did  it  is  clear.    By  the  terms  of  his  lease  with  the  Dean  and 
Chapter,  he  was  bound  to  send  in  a  terrier  in  the  seventh  year  of 
the  term,  and  it  was  almost  a  matter  of  course,  that,  until  the  con- 
tract with  the  defendant  was  carried  out,  he  would  not  neglect  his 
interest  in  the  renewal  of  the  lease.    Whether  the  act  was  improvi- 
dent or  not,  in  the  absence  of  any  allegation  that  the  defendant 
really  contracted  for  a  renewed  lease,  I  cannot  infer  from  the  con- 
duct of  the  defendant,  that  it  was  intended  the  plaintiff  should 
obtain  a  renewal.    Not  only  is  there  the  absence  of  any  such  aver- 
ment, bat  so  far  as  there  is  any  evidence  in  the  case,  the  tendency 
of  the  evidence  is  the  other  way. 

Another  ground  of  defence  was  put  upon  certain  representations, 
said  to  have  been  made  by  the  vendor  before  the  contract.  (His 
Honour  referred  to  statements  in  the  answer,  that  the  defendant 
believed  representations  as  to  the  boundary  were,  prior  to  the  con- 
tract, made  to  agents  of  the  Company.)  This  might  have  afforded 
a  material  ground  for  resisting  the  suit,  if  it  had  been  proved ;  but 
there  is  no  evidence  to  support  this  suggested  defence,  and  it  is 
obvious,  that,  if  it  were  true,  there  are  witnesses  whom  the  defendant 
might  have  called  to  prove  it. 

It  was  then  insisted,  that  it  appeared  by  the  correspondence  that        [  ^i  ^ 
the  original  agreement  had  been  abandoned,  and  a  treaty  for  a  new 
agreement  entered  into.    That  clearly  is  not  the  effect  of  the  cor- 
respondence.   Modes  are  undoubtedly  suggested  for  obviating  the 

(1)  See  MaHer,  «fcc.  of  Of  are  Hall  v.  Hurdiug,  77  E.  E.  115  (6  Hare,  296). 
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Monro  difficuItieB,  or  supposed  difficulties,  of  completing  the  agreement. 
Taylor.  But  if  I  were  to  hold,  that  such  suggestions  were  equivalent  to 
an  abandonment  of  the  agreement,  (nothing  of  the  sort  having 
been  in  the  contemplation  of  the  parties,)  my  decision,  if  attended 
to,  would  preclude  parties  from  endeavouring  to  remove  objections 
to  the  completion  of  contracts  by  concessions  of  any  kind. 

Another  point  (the  last  I  shall  now  dispose  of)  was  founded  upon 
the  defendant's  notice  of  abandonment  of  the  6th  of  August,  1846. 
If  nothing  had  taken  place  after  that  notice  until  the  bill  was  filed, 
the  question  which  I  had  to  consider  in  The  Bishop  of  Exeter's 
case  (i),  might  have  required  consideration.  But  that  is  not  the 
state  of  the  case.  The  interval  between  the  notice  and  the  filing  of 
the  bill  is  filled  up  in  a  way  which  excludes  that  question. 

The  two  remaining  questions  are:  First,  whether  the  dispute 
which  has  arisen  respecting  the  division  between  the  freehold  and 
leasehold  portions  of  the  property  in  the  contract,  is  a  reason  why 
the  Court  should  not  enforce  the  agreement;  and  secondly,  whether, 
if  that  be  negatived,  the  delay  which  has  taken  place,  and  the  posi- 
tion of  the  parties  on  whose  behalf  the  defendant  purchased,  furnish 
a  sufficient  reason  for  refraining  to  enforce  the  agreement.  Upon 
both  these  points,  I  wish  time  for  consideration. 

juHs  26.      Thr  Vicb-Chancbllor  : 

[  62  ]  The  questions  which  I  reserved  for  consideration  were  two : 

First,  whether  the  dispute  which  has  arisen  respecting  the  divi- 
sion between  the  freehold  and  leasehold  part  of  the  property  is  a 
reason  why  the  Court  should  refuse  to  enforce  the  agreement  of 
the  81st  of  July,  1845 ;  and  secondly,  if  that  be  answered  in  the 
negative,  whether  the  delay  which  has  taken  place,  and  the  position 
of  the  parties  on  whose  behalf  the  defendant  says  he  made  the 
contract,  furnish  a  reason  why  the  Court  should  not  enforce  the 
agreement. 

It  is  only  upon  the  former  of  these  questions  that  I  have  in  this 
case  felt  a  difficulty.  If  the  defendant,  or  those  on  whose  behalf  he 
is  said  to  have  purchased,  considered  time  as  of  the  essence  of  the 
contract,  that  point  should  have  been  made  promptly.  After  the 
proceedings  which  have  taken  place  with  reference  to  the  contract, 
I  am  satisfied  the  case  is  one  in  which  a  decree  should  be  made, 
provided  the  title  be  good.  In  the  consideration  of  that  question  I 
will  follow  the  plaintiff's  counsel,  by  including  the  question  as  to 

(1)  SotUhamih  Y.  The  fiishop  of  Exeter,  77  R.  B.  86  (6  Hare,  213), 
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the  diTision  between  the  freehold  and  leasehold  part  of  the  property,       Movro 
and  treating  the  ease  as  if  that  were  the  only  matter  in  dispute.  Taylor. 

(His  Honour  stated  the  agreement  (l).) 

To  enforce  the  performance  of  this  agreement  the  bill  has  been 
filed,  and  the  ordinary  and  perhaps  even  now  the  best  course  would 
be,  to  make  the  usual  reference  as  to  title,  a  reference  which  the 
defendant  asks,  if  I  am  against  him  upon  the  point  as  to  the  divi- 
sion, and  to  which  the  plaintiff  makes  no  objection.  But  it  *has  [  *^-^  3 
been  argued,  that  the  dispute  which  has  arisen  respecting  the  divi- 
sion between  the  freehold  and  leasehold  portions  of  the  estate,  is  a 
reason  why  the  Court  should  not  enforce  the  agreement;  and  as  the 
parties  have  desired  the  expression  of  my  opinion  upon  that  point 
in  this  stage  of  the  cause,  I  will  not  refuse  to  express  it. 

The  entire  property  agreed  to  be  sold  is  described  in  the  agree- 
ment as  partly  freehold  and  partly  leasehold.  No  defined  boundary 
between  the  two  existed  at  the  time  of  the  agreement.  No  plan  is 
annexed  or  referred  to,  and  no  measurement  or  sufficient  description 
given,  showing  what  part  is  freehold  or  what  part  is  leasehold.  The 
entire  property  in  fact  consisted  of  the  house  called  Belmont 
House,  and  the  garden  belonging  to  it.  The  property,  however, 
was  known  to  the  purchaser  at  the  time  of  the  contract,  and 
(according  to  my  view  of  the  case)  he  has  made  no  valid  objection 
to  the  decree,  provided  the  line  of  division  can  now  be  ascertained ; 
in  fact  no  such  argument  was,  I  think,  addressed  to  me.  The 
solution  of  the  question  is  not  assisted  by  referring  either  to  the 
conveyance  to  the  vendor  of  the  freehold,  or  to  the  lease  under 
which  he  held  the  leasehold.  No  plan  is  annexed  to  either,  nor 
does  either  contain  any  measurement  or  sufficient  description  of 
abuttals  or  quantities.  Speaking  of  the  property  in  the  agreement, 
with  reference  only  to  what  I  have  already  stated  respecting  it,  all 
that  can  be  said  with  certainty  is  this,  that  the  ambit  of  the  entire 
property  is  known:  that  it  is  situate  on  the  Thames  near  Yauxhall; 
that  the  leasehold  part  occupies  the  whole  of  the  river  frontage ; 
that  the  freehold  occupies  the  whole  boundary  farthest  from  the 
river.  The  two  sides  may  be  represented  as  parallel  to  each  other, 
and  at  right  angles  to  the  river.  Another  point  may  also  be 
stated  as  agreed  upon,  namely,  that  the  line  (wheresoever  drawn) 
which  divides  the  freehold  *from  the  leasehold,  is  not  parallel  to  [  *6»  ] 
the  river,  but  runs  in  a  slanting  or  oblique  line ;  and  that  the 
leasehold  parcel,  therefore,  forms  an  irregular  four-sided  figure, 

(1)  Supra,  p.  195. 
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Monro  the  sides  of  which,  taken  angularly  with  the  river,  are  of  anequal 
Taylor,  length.  The  quantity  of  leasehold,  upon  the  evidence,  is  unknown. 
But,  according  to  the  terms  of  the  contract,  no  stipulation  was 
made  by  the  purchaser  as  to  the  quantity  of  freehold,  nor,  for 
the  reasons  I  have  already  mentioned,  was  it  probably  thought 
material. 

If  the  evidence  had  ended  here,  the  cause  might  perhaps  have 
been  disposed  of  without  much  difficulty,  so  far  as  this  point  goes. 
The  evidence,  however,  does  not  end  here.  Negotiations  were 
going  on  between  the  vendor  and  the  Dean  and  Chapter  for  the 
renewal  of  the  existing  lease,  and  the  Dean  and  Chapter  required 
that  the  renewed  lease  should  contain  a  plan  showing  the 
boundaries  and  dimensions  of  the  demised  premises.  Upon 
tracing  back  the  old  leases  which  had  been  successively  sur- 
rendered upon  former  renewals,  it  appeared  that,  on  a  lease  of 
1810  then  in  the  possession  of  the  Dean  and  Chapter,  there  was  a 
plan  showing  the  form  and  outline  of  the  parcel,  stated  to  be 
drawn  to  a  scale  of  one  chain  to  an  inch,  and  having  the  quantity 
of  two  roods  specifically  mentioned  in  the  body  of  the  plan ;  and 
upon  this  the  point  I  am  now  considering  depends.  Upon  apply- 
ing the  scale  to  the  form  and  dimensions  of  the  plan,  it  gives,  in 
point  of  quantity,  rather  more  than  two  roods.  The  exact  excess 
is  not  in  evidence.  The  counsel  for  the  defendant  have  been 
instructed  to  state  that  the  excess  will  be  half  a  rood.  I  have  no 
note  of  the  quantity  represented  by  the  plaintiff.  The  Dean  and 
Chapter  do  not  dispute  the  correctness  of  the  plan,  and  are  williiig 
to  be  bound  by  it.  They  offer  to  renew  the  existing  lease,  but  they 
[  'tJs  ]  reserve  to  themselves  the  *right  of  contending  that  they  are 
entitled  to  so  much  land,  according  to  the  form  and  outline  shown 
on  the  plan  of  1810,  as  will  result  from  the  scale,  and  that  the 
expression  **  two  roods,"  in  the  body  of  the  plan,  is  to  be  treated 
only  as  the  statement  of  a  result,  and  not  binding  upon  them, 
except  so  far  as  it  may  be  consistent  with  the  measurement  for 
which  they  contend.  The  defendant,  on  the  other  hand,  has 
contended,  that  the  leasehold  cannot  be  taken  to  comprise  more 
than  two  roods ;  that  the  plan,  however  framed,  must  not  repre* 
sent  a  greater  quantity  in  the  whole ;  and  that  the  Court  ought  not 
to  compel  him  to  complete  his  contract,  unless  the  question  raised 
by  the  Dean  and  Chapter  can  be  now  determined,  which  he  says  it 
cannot  be  in  a  suit  to  which  the  Dean  and  Chapter  are  not  parties. 
The  lease  of  June,   1810,  was  a  lease  to   the  then  owner  of 
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Belmont  House  and  premises  (the  freehold),  under  whom  the  Monbo 
vendor,  the  plaintiff  in  this  suit,  claims,  and  is  evidence  between  taylok. 
the  vendor  and  the  Dean  and  Chapter;  but  it  must  always  be 
borne  in  mind  that  it  was  not  discovered  until  after  the  agree- 
ment. It  is  evidence  in  the  case,  but  it  does  not  enter  into  the 
qaestion  in  the  cause,  as  a  representation  by  the  vendor,  upon 
the  footing  of  which  the  agreement  was  made. 

The  reasoning  which  appears  to  me  to  be  applicable  to  this  case 
is  not  of  a  usual  character.  For  the  purpose  of  explaining  that 
reasoning,  it  may  be  assumed  that  the  vendor  can  make  a  good 
title,  subject  to  the  specific  question  under  consideration,  (that  is  to 
sayj  that  be  can  show  a  freehold  title  to  so  much  as  is  freehold, 
and  a  leasehold  title  to  so  much  as  is  leasehold,  and,  as  the  two 
make  up  the  entire  property,  that  he  can  in  some  sense  make  a 
good  title  to  the  whole.  I  am,  however,  of  opinion  with  the  defen- 
dant, that  a  vendor  who  contracts  *to  sell  property  described  as  [  *66  ] 
"partly  freehold  and  partly  leasehold"  does,  in  the  absence  of 
special  stipulation  to  the  contrary,  come  under  an  obligation  to 
show  the  purchaser  what  part  is  freehold  and  what  part  is  lease- 
hold. A  knowledge  of  that  may  enter  materially  into  the  beneficial 
ase  and  enjoyment  of  the  property ;  and  I  cannot  bring  my  mind 
to  the  conclusion,  that,  on  this  point,  the  stipulation  as  to  the  title 
ander  which  the  plaintiff  bought  from  the  Duke  of  Brunswick 
alters  the  case.  On  the  other  hand,  I  am  equally  clear,  that,  if 
the  boundary  between  the  freehold  and  leasehold  can  be  defined 
with  certainty,  the  defendant  could  not  found  any  objection  to  the 
performance  of  the  contract,  upon  the  ground  only  that  the  line 
dividing  the  freehold  from  the  leasehold  was  more  or  less  distant  from 
the  river.  He  agreed  to  buy  what  the  plaintiff  had,  and  (consider- 
ing the  value  of  the  goodwill  of  a  tenant  holding  under  the  Dean 
and  Chapter,)  he  was  satisfied  to  take  it  without  any  stipulation  as 
to  quantity  ;  and  if  the  question  raised  by  the  Dean  and  Chapter 
admits  of  an  answer,  the  defendant  will  be  bound  although  the 
decision  be  in  favour  of  the  claim  of  the  Dean  and  Chapter. 
Whichever  way  the  decision  may  be,  the  defendant  will  get  all  he 
contracted  for.  Neither  construction  can  deprive  him  of  anything. 
Certainty  as  to  the  fact  is  all  he  can  contend  for.  Uncertainty  is 
all  he  can  complain  of.  There  are,  therefore,  two  questions — 
First,  Is  there  uncertainty  in  any  sense  ?  and,  secondly,  If  so,  is  it 
an  uncertainty  of  a  nature  which  ought  to  prevent  the  Court  from 
enforcing  the  agreement  ? 
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Monro  These  qaestions,  in  the  present  stage  of  the  discussion,  depend 

Taylor.  upon  the  lease  and  plan  of  Jane,  1810.  If  that  lease  and  plan  are 
uncertain  in  this  sense, — that  they  are  so  vague  as  not  to  express 
and  define  what  they  were  intended  to  do,  and  that  no  Court  could 

[  «67  ]  construe  *them, — the  argument  of  the  defendant  ought,  perhaps, 
to  prevail.  But  my  individual  impression  is  so  strong  in  favour  of 
that  lease  and  plan  not  being  uncertain  in  the  sense  above  explained, 
that  I  have  no  hesitation  in  excluding  that  view  of  the  case. 

In  what  sense,  then,  if  any,  can  it  be  said  that  the  lease  and  plan 
are  uncertain  ?  In  this  sense  only :  that,  if  the  Dean  and  Chapter 
shall  persevere  in  their  claim  to  something  more  than  two  roods, 
and  the  defendant  shall  be  advised  to  insist  that  the  Dean  and 
Chapter  are  entitled  to  no  more  than  two  roods,  it  will,  until  a  Court 
shall  have  determined  what  the  deed  actually  expresses,  be  in  some 
sense  uncertain  where  the  division  line  between  freehold  and  lease- 
hold lies.  It  is  the  uncertainty  of  the  law,  but  which,  however, 
when  declared,  determines  what  was  the  construction  from  the 
beginning.  Is  such  an  uncertainty,  in  a  case  circumstanced  as 
this  is,  a  ground  for  refusing  specific  performance,  no  other  objec- 
tion existing  ?  If  there  had  been  any  stipulation  that  the  quantity 
of  the  leasehold  was  only  two  roods,  the  objection  ought,  perhaps, 
to  prevail ;  for,  in  that  case,  a  decision  against  the  Dean  and  Chapter, 
in  their  absence,  might  afterwards  be  altered  in  a  proceeding  to 
which  they  were  parties,  and  the  defendant  might  be  damnified  by 
getting  less  than  he  had  contracted  for.  But  if  that  consequence 
can  by  no  possibility  arise,  is  the  objection  good  as  a  defence  to  the 
suit  ?  Suppose  I  should  be  prepared  to  decide  the  question  against 
the  defendant  in  this  suit  by  holding,  as  matter  of  construction, 
that  "  two  roods  "  was  to  be  considered  only  as  an  errroneous  result, 
and  that  the  form  in  the  plan  and  measurement  by  the  scale  must 
determine  the  right,  how  could  the  defendant  be  damnified  by  my 
compelling  him  to  perform  the  contract  ?    If  advised  by  competent 

[  *68  ]  advisers  that  my  decision  was  correct,  *he  would,  of  course,  acquiesce, 
and  would  have  as  much  freehold  land  as  he  was  entitled  to,  and  the 
certainty  he  required  also.  I  think  I  ought  not,  if  that  were  my 
view,  to  refuse  the  plaintiff  a  decree,  because  the  defendant  reserves 
to  himself  aright  to  claim  more  against  the  Dean  and  Chapter  than 
I  should  give  him  ?  And  in  the  alternative,  if  I  were  to  be  of  opinion 
that  the  Dean  and  Chapter  were  wrong,  the  purchaser  will  get  all 
he  is  entitled  to.  In  either  view  of  the  case,  therefore,  as  between 
the  Dean  and  Chapter  and  their  lessees,  it  appears  to  me  the 
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circumstances  as  to  the  boandary  of  the  freehold  and  leasehold       Monro 
portions  of  the  property  do  not  raise  a  defence  to  this  suit.     I  do  not      taylor. 
relj  upon  the  stipulation  as  to  the  title  to  be  taken  by  the  defendant, 
althoagh  that  may  be  material. 
I  shall  at  present  only  direct  the  usual  reference. 

The  Master  found  that  the  plaintiff  could  make  a  good  title ;  and 
that  he  first  showed  such  good  title  on  the  8rd  of  November,  1849, 
when  the  attested  copy  of  the  lease  of  1810,  and  the  plan  thereunto 
annexed,  was  produced  by  the  plaintiff's  solicitor,  and  left  in  the 
office.  The  defendant  excepted  to  the  report  of  title,  and  the  plaintiff 
to  the  report  as  to  time. 

Mr.  Wood  and  Mr.  Amphlett,  for  the  plaintiff.  is^o. 

Feb.  18. 

Mr.  BoU  and  Mr.  Mkklethwaite,  for  the  defendant. 

The  cases  cited  on  the  question  of  costs,  notwithstanding  the  time 
at  which  the  title  was  shown,  were  Long  v.  Collier  (i),  Scoones  v. 
iIorrell{2),  and  Sidebotham  v.  Barrington  (8). 

ThB  ViCB-ChaKCBLLOB  :  Feb,  20. 

Upon  the  plaintiff's  exceptions,  I  think  the  Master's  report,  finding        [  69  ] 
that  a  good  title  was  not  shown  until  the  plaintiff  delivered  the 
attested  copy  of  the  lease  of  the  SOth  of  June,  1810,  is  right. 

Had  I  been  in  the  situation  of  the  Master,  I  think  I  should,  upon 
the  strong  inference  furnished  by  the  answer,  the  case  stated  for 
Mr,  AmphUtVs  opinion,  and  certain  of  the  letters,  have  called  upon 
the  defendant  for  an  affidavit  that  he  or  his  agents  had  not,  before 
the  bill  was  filed,  seen  the  plan  in  the  margin  of  the  lease  of  the 
30th  of  June,  1810,  or  some  copy  of  it,  or  the  particulars  of  it, 
furnishing  him  with  the  information  which  was  formally  supplied 
by  the  attested  copy  of  that  lease.  And  if  such  affidavit  had  not 
been  furnished,  I  should,  I  think,  have  found  that  a  good  title  had 
been  shown  before  the  bill  was  filed.  This  course,  however,  was 
not  taken  ;  and  the  defendant's  counsel  has  been  instructed  to  state, 
that  the  inference  which  I  should  have  drawn  from  the  evidence  as 
above  suggested  would  have  been  erroneous,  and  that  an  affidavit 
to  that  effect  would  now  be  made,  if  I  required  it. 

I  shall  not  require  it,  but  dispose  of  the  case  as  it  stood  upon  the 
evidence  before  the  Master,  and  now  stands  before  me.    Upon  that 

(1)  28  B.  E.  79  (4  Buss.  267).  (3)  59  B.  B.  495  (5  Beav.  261). 

(2;  49  B.  B  351  (1  Beav.  251). 
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Monro  evidence,  I  cannot  conclude  that  any  copy  of  the  plan  in  the  margin 
Taylor.  of  the  lease  of  the  80th  of  June,  1810,  or  the  particulars  of  it,  was 
furnished  by  the  plaintiff  before  the  bill  was  filed,  as  part  of  the 
abstract  of  his  title.  It  is  clear,  the  plan  was  referred  to  in  some 
discussions  between  the  parties,  but  not,  I  think,  upon  the  point  of 
title ;  and  it  is  consistent,  at  least  with  possibility,  that  no  copy  of 
[  *70  ]  the  plan,  or  any  particulars  of  it,  may  have  been  produced.  *In 
strictness,  therefore,  I  think  the  Master's  conclusion  was  right,  and 
I  overrule  the  plaintiff's  exception. 

Upon  further  directions  and  costs,  the  rule  as  to  interest  is  stated 
by  Sir  Edward  Sugdbn  precisely  in  the  way  in  which  I  stated  it 
during  the  argument.  Equity  considers  that  as  done  which  is 
contracted  to  be  done,  and,  in  the  absence  of  something  special  to 
control  the  rule,  gives  the  profits  of  the  thing  sold  to  the  purchaser 
from  the  time  fixed  for  the  completion  of  the  contract,  and  interest 
on  the  purchase-money  to  the  vendor  from  the  same  time.  In 
De  Visme  v.  De  Visme  (l),  the  Lord  Chancellor  lays  down  the  rule 
in  this  same  way. 

In  this  case  there  is  nothing  special  to  control  the  rule,  unless  it 
is  to  be  found  in  the  circumstance,  that  a  good  title  was  not  shown 
until  the  attested  copy  of  the  lease  of  the  30th  of  June,  1810,  was 
delivered.  But  for  the  reasons  I  am  about  to  mention,  for  the 
manner  in  which  I  dispose  of  the  costs  of  the  suit,  I  think  the  non- 
completion  of  the  abstract  is  not  a  reason  for  controlling  the  general 
rule. 

With  reference  to  the  costs  of  the  suit,  I  am  fortified  by  the  clearest 
authority,  in  holding  that  the  time  when  a  good  title  was  shown  is 
not  conclusive  upon  the  question  of  costs,  although  it  may  materially 
affect  that  question. 

In  deciding  who  shall  pay  the  costs  of  the  suit,  the  Court  must 
inquire  by  whom  and  by  what  the  litigation  was  occasioned.  This 
is  stated  and  acted  upon  by  the  Court  in  the  cases  cited  at  the 
Bar.  In  this  case,  I  have  inquired  whether,  if  the  lease  of  the 
[  *7i  ]  80th  of  June,  *1810,  had  been  produced  before  the  bill  was  filed, 
the  suit  or  any  part  of  it  would  have  been  avoided.  The  answer  to 
this  inquiry  in  the  negative  is  so  manifest  upon  the  answer  and  the 
correspondence,  that  it  cannot  be  necessary  that  I  should  go  into 
it.    I  think  the  plaintiff  is  entitled  to  the  costs  of  the  suit. 

Upon  the  question  of  title,  assuming  (what  in  fact  I  do  not  kno^r) 
that  there  is  a  substantial  variance  between  the  scale  and  the  **  two 
(1)  84  E.  B.  83  (1  Mac.  &  G.  336). 
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roods  "  written  on  the  plan  in  the  margin  of  the  lease  of  the  80th  Monro 
of  June,  1810, 1  think  there  is  no  such  ambiguity  in  the  construction  taylob. 
of  the  lease  with  the  plan,  as  to  vitiate  the  lease  on  the  ground  of 
uncertainty,  or  make  it  proper  that  I  should  deprive  the  plaintiff  of 
the  benefit  of  his  agreement  with  the  defendant.  The  lessors  will 
be  subject  to  the  common  rule  of  construction  against  grantors, 
unless  they  can  make  out  that  the  plan  and  scale  together  give  them 
more  than  that  rule  would  give  them. 

I  have  not  thought  it  necessary  to  rely  on  the  special  clause, 
which  requires  the  purchaser  to  take  such  title  as  the  plaintiff  had 
from  the  Duke  of  Brunswick ;  but  I  may  observe,  that  I  think  that 
would  be  sufficient  to  entitle  the  plaintiff  to  a  decree  in  this  case. 

[From  this  decision  the  defendant  appealed,  as  reported  in  8 
Mac.  &  G.  718.] 

The  Solicitor-General  and  Mr,  Amphlett,  for  the  plaintiff  and  in  1851, 
support  of  the  decision  of  the  Vicb-Chancbllor,  contended  that  the  r  3  ^  ^  q 
defendant  had  no  right  to  rescind  his  contract  merely  on  the  ground  716  ] 
of  the  vendor's  inability  precisely  to  fix  the  boundary  between  the 
leasehold  and  freehold  parts  of  the  premises,  the  objection  being, 
under  the  circumstances  of  the  case,  perfectly  trivial,  and  at  most 
affording  only  a  ground  for  a  claim  to  compensation ;  that  the 
Court  would  look  at  these  circumstances  before  refusing  to  assist 
the  plaintiff,  the  question  being,  as  stated  by  Lord  Cottbnham,  in 
giving  judgment  in  Grove  v.  Bastard  (I),  **  what  is  the  value  of  the 
objection."  They  submitted  that  the  defendant  could  set  up  no 
valid  claim  to  have  a  renewed  lease  merely  on  the  ground,  that  at 
the  time  when  the  contract  was  entered  into,  the  plaintiff  was 
negotiating  for  such  lease  with  the  Dean  and  Chapter ;  that  the 
correspondence  showed  a  waiver  on  his  part  of  the  objection  as  to 
not  distinguishing  the  freehold  and  leasehold  portions  of  the 
premises ;  and  that  the  defendant  *in  fact  had  that  which  under  [  *717  ] 
the  contract  he  stipulated  for,  namely,  such  title  as  the  plaintiff 
took  from  the  devisees  and  executors  of  the  Duke  of  Brunswick. 
They  referred  to  Long  v.  Collier  (2),  Freme  v.  Wright  (3) ;  and,  on 
the  question  of  time,  to  Taylor  v.  Brown  (4),  King  v.  Wilson  (6). 

Mr.  Rdt^  Mr.  Malins,  and  Mr.  Micklethwaite,  for  the  appeal, 

(1)  78  E.  E.  223,  see  p.  224  (2  Ph.  (3)  20  E.  R  313  (4  Madd.  364). 
6ll»,  866  p.  621).  (4)  50  R  B.  152  (2  Beav.  180). 

(2)  28  R  R  79  (4  Buas,  267),  (5)  63  E.  E.  32  (6  Beav.  124). 
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MoKBo  contended  that  the  objection  raised  by  the  defendant  to  complete 
Taylob.  the  contraet  was  valid  and  substantial,  and  that  a  decree  for  specific 
performance,  under  all  the  circumstances,  ought  not  to  hh  made ; 
and,  on  this  point,  they  referred  to  Price  v.  Strange  (i),  Stapylton  v. 
Scott  (2),  Dawson  v.  Brinckman  (8).  They  submitted  that  the  case 
was  not  one  to  which  the  principle  of  compensation  could  be  applioid ; 
that  no  waiver  by  the  defendant  had  been  established,  he  having 
done  nothing  which  had  that  effect  'bince  he  became  aware  of  the 
objections  existing  to.  the  title  ;  and  thert  what  had  occurred  showed 
that  he  would  not  take  the  premises  with  a  title  as  free  and 
unshackled  as  that  under  which  the  Duke  of  Brunswick  held 
them.  They  referred  to  [^Squire  v.  Campbell  (4),  Burnell  v.  Brown  (5), 
Jones  V.  Mudd  (6),  De  Visme  v.  De  Visme  (7).] 

The  Solicitoi'-Oeneral,    in    reply,   referred   to   Osbaldestofi   v. 
Askew  (8). 

1852.  The  Lord  Chancellor,  after  mentioning  the  facts  of  the  case  and 

1j_  *       reading  at  length  several  of  the  letters  forming  part  of  the  corre- 

[  718  ]       spondence  above  referred  to,  stated  the  decree  of  the  Vice-Chancbllor 

of  the  20th  February,  1850,  and  then  proceeded  as  follows : 

The  defendant  has  appealed  against  this  decree,  but  I  am  of 
opinion  that  it  was  perfectly  right,  except  so  far  as  it  relates  to  the 
plaintiff's  exceptions.  It  has  been  objected  that  the  agreement 
ought  not  to  be  enforced  on  account  of  the  generality  of  the 
description,  "  partly  freehold  and  partly  leasehold ; "  but  this 
objection  is  wholly  groundless.  I  am  not  aware  that  it  has 
ever  been  held  that  a  contract  for  the  purchase  of  freehold  and 
leasehold  property  must  define  the  precise  boundaries  or  quantities 
of  each ;  nor  do  I  think  that,  on  principle,  the  indefiniteness  of 
such  a  description  in  a  purchase  contract  ought  to  be  deemed 
a  justifiable  reason  for  not  enforcing  it. 

If  the  boundaries  are  known  to  the  purchaser  at  the  time  of  the 
contract,  then  the  indefiniteness  of  the  description  is  manifestly 
immaterial ;  and,  even  if  they  are  not  known  at  the  time,  and  the 
purchaser  should  find  that  the  quantity  of  freehold  is  less  than  he 
expected,  and  this  should  be  very  prejudicial  to  him,  still,  if,  as 
in  the  present  case,  there  is  no  proof  that  there  was  any  fraud, 

(1)  22  R.  R.  266  (6  Madd.  159).  (5)  21  B.  R.  136  (1  J.  &  W.  168V 

(2)  10  R.  R.  179  (16  Vefl.  272).  (6)  28  R.  R  22  (4  Riiss.  118), 

(3)  3  Mac.  &  G.  53.  (7)  84  R.  R.  83  (1  Mac  &  G.  336\ 

(4)  43  R.  R.  231  (1  My.  &  Cr.  459).  (8)  25  R.  R.  21  (1  Buss.  160;. 
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concailiDent,  or  misrepresentation,  on  the  part  of  the  vendor,  the       Monbo 
purchaser  would  only  have  to  blame  his  own  imprudence  in  not      taylob, 
enqairing  what  were  the  relative  quantities  of  freehold  and  lease- 
hold ^before  he  entered  into  the  contract.     As  to  the  statement  in       [  *7i9  ] 
this  case,  that  representations  respecting  the  boundaries  were  made 
prior  to  the  contract  to  Thomas  Stephens,  a  director  of  the  Company, 
there  is  no  proof  of  this  whatever. 

It  is,  however,  urged  that  the  correspondence  shows  that  the 
original  agreement  had  been  abandoned,  and  a  treaty  for  a  new 
agreement  entered  into  :  this,  however,  is  not  the  case.  The  letters 
merely  amount  to  ti  suggestion  of  modes  of  obviating  the  difficulties, 
which,  in  the  opinion  of  the  purchaser,  stood  in  the  way  of  com- 
pleting the  purchase.  Again,  it  is  said  that  the  defendant  gave 
notice  of  his  abandonment  of  the  contract,  and  that,  under  the 
circumstances,  that  notice  had  the  effect  of  putting  an  end  to  the 
contract:  but  it  appears  from  Mr.  James  Phillips'  evidence,  that 
the  notice  was  afterwards  waived  by  the  subsequent  conduct  of  his 
firm ;  and,  besides,  the  circumstances  of  the  case  were  not  such  as 
in  my  opi|iion  entitled  the  defendant  to  give  the  notice. 

It  is  objected,  indeed,  that  the  dispute  which  has  arisen  respecting 
the  division  between  the  freehold  and  leasehold  portions  of  the 
estate,  is  a  reason  why  the  Court  should  not  enforce  the  agreement ; 
but  I  cannot  assent  to  this.  I  will  assume,  for  the  purpose  of  the 
argument,  that  a  vendor,  who  contracts  to  sell  property  described 
as  partly  freehold  and  partly  leasehold  does,  in  the  absence  of 
specific  stipulations  to  the  contrary,  come  under  an  obligation  to 
show  the  purchaser  what  part  is  freehold  and  what  part  is  leasehold, 
and  that,  in  the  present  case,  the  stipulation  that  the  purchaser 
should  take  the  same  title  that  the  vendor  took  from  the  devisees 
and  executors  of  the  late  Duke  of  Brunswick,  *does  not  remove  that  [  *720  ] 
obligation ;  for,  a  knowledge  of  the  tenancy  of  the  different  portions 
of  the  estate  may  be  of  the  utmost  importance  in  regard  to  the 
tjeneficial  use  of  the  property.  But,  assuming  this  to  be  the  law,  I 
think  that  by  the  production  of  the  lease  of  1810,  the  vendor  suffi- 
ciently fulfilled  his  obligation  to  show  what  part  is  freehold  and 
what  part  is  leasehold,  even  supposing  it  to  be  wholly  uncertain 
whether  the  specification  of  two  roods  is  to  be  taken  as  conclusive 
against  the  Dean  and  Chapter,  or  whether  the  dimensions  ought  to 
be  determined  by  the  application  of  the  scale,  and  a  larger  extent 
lie  thereby  determined  to  be  of  leasehold  tenure. 

I  will  put  out  of  the  question  the  argument  that  the  uncertainty 
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Monro       is  only  an  uncertainty  of  the  law,  an  uncertainty  that  could  be 
Taylob.      terminated  by  a  decree,  which  when  pronounced  determines  what 
was  the  contract  from  the  beginning :  I  will  assume,  for  the  purpose 
of  the  argument,  that  there  is  an  uncertainty  which  could  not  be 
removed.    Yet,  assuming  this,  it  is  such  an  uncertainty  as  ought 
not  to  be  deemed  a  ground  for  refusing  specific  performance  under 
the  circumstances  of  the  present  case.    It  is  agreed  on  all  hands 
that  the  leasehold  part  occupies  the  whole  of  the  river  frontage,  and 
that  the  freehold  occupies  the  whole  boundary  furthest  from  the 
river.     The  only  uncertainty  is,  what  is  the  exact  position  of  the 
division  line  between   the   freehold  and  the  leasehold,  and,  con- 
sequently, whether  the  quantity  of  the  leasehold  is  only  two  roods 
or  somewhat  more,  say,  two  roods  and  a  half.     I  lay  no  stress  on 
the  smallness  of  the  additional  quantity  claimed  by  the  Dean  and 
Chapter :  I  will  suppose  it  to  be  of  the  utmost  importance  to  the 
purchaser  that  the  leasehold   should  consist  of  two  roods  only. 
Supposing  this  to  be  so,  and  assuming,  nevertheless,  that  the  addi- 
[*'*!-       tional  part  *  which  is  claimed  by  the  Dean  and  Chapter  is  really 
leasehold,  or  assuming  what  would  certainly  be  not  more  prejudicial 
to  the  purchaser,  that  it  is  wholly  uncertain  whether  the  part  is 
freehold  or  leasehold,  and  that  such  uncertainty  never  could  be 
removed,  the  purchaser  has  sustained  no  damage.    He  has  all  that 
the  vendor  had,  and  all  that  he,  the  purchaser,  contracted  to  buy  ; 
for,  considering  the  value  of  the  good-will  of  a  tenant  holding  under 
the  Dean  and  Chapter,  he  was  satisfied  to  take  the  estate  without  any 
stipulation  as  to  the  respective  quantities  of  freehold  and  leasehold. 
All  that  he  has  to  do  is  to  consider  that  the  leasehold  embraces 
the  larger  rather  than  the  smaller  of  the  two  quantities  of  one 
or  other  of  which  it  is  admitted  to  consist,  and  to  deal  with  the 
estate  accordingly  in  the  purposes  to  which  he  may  think  fit  to 
apply  it. 

After  such  a  contract  for  purchase  as  that  which  was  entered  into, 
if  two  roods  and  a  half  had  been  the  quantity  specified  in  the  body 
of  the  plan  of  the  lease  of  1810,  it  cannot  be  pretended  that  the 
purchaser  would  have  been  entitled  to  resist  a  specific  performance, 
when  he  had  purchased  under  a  general  description  which  did  not 
define  the  relative  proportions  of  freehold  and  leasehold,  and  when 
there  is  no  proof  that  any  representations  were  ever  made  to  him  as 
to  the  quantity  of  the  freehold  or  leasehold  or  the  boundaries 
between  them.  How  then  can  it  be  maintained  for  one  moncient 
that   the  purchaser  is  entitled  to  resist  a  specific  performance, 
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merely  because  the  quantity  specified  in  the  body  of  the  plan  is  two  Monbo 
roods  while  the  scale  gives  and  the  Dean  and  Chapter  claim  about  taylor. 
two  roods  and  a  half,  when  he  purchased  under  the  general  descrip- 
tion of  partly  freehold  and  partly  leasehold,  and  when  there  is  no 
proof  that  at  the  time  of  the  contract,  he  was  ever  led  to  suppose, 
or  had  any  reason  to  suppose,  *that  the  leasehold  consisted  of  only  [  *722  ] 
two  roods,  or  that  the  boundary  line  between  the  freehold  and  the 
leasehold  was  in  one  position  rather  than  another.  To  resist 
specific  performance  on  these  grounds,  when  it  could  not  have  been 
resisted  if  the  quantity  specified  in  the  body  of  the  plan  had  been 
two  roods  and  a  half,  is  to  resist  specific  performance  merely  on 
account  of  the  possibility  of  the  quantity  of  freehold  being  greater, 
and  the  bargain  somewhat  more  beneficial  in  the  present  case,  than 
it  would  have  been  if  the  quantity  specified  in  the  body  of  the  plan 
had  been  two  roods  and  a  half,  and  there  had  been  no  doubt  that 
the  leasehold  consisted  of  as  great  an  extent. 

As  to  the  notice  in  Mr.  Finch's  letter  of  the  25th  July,  that  the 
fine  settled  and  paid  for  the  renewal  of  the  lease  was  expressly  on 
an  understanding  that  the  new  lease  should  contain  such  descrip- 
tion and  plan  of  the  demised  premises  as  should  be  approved  by  the 
Dean  and  Chapter,  that  furnishes  no  reason  why  the  contract 
should  not  be  enforced;  for  independently  of  the  consideration 
that  the  defendant  purchased  without  any  stipulation  as  to  the 
relative  quantities  of  freehold  and  leasehold,  the  letter  of 
Messrs.  Phillips  &  Son,  of  the  20th  July,  1846,  renders  that  notice 
immaterial ;  for,  in  that  letter,  they  say,  ''  if  you  obtain  a  licence 
to  assign  to  our  client  the  existing  lease  without  any  condition, 
so  that  we  may  hereafter  object  to  unreasonable  deviations,  we 
think  we  ought  to  be  satisfied,  and  shall  therefore  recommend  it." 
The  defendant  has  got  this  licence  to  assign  the  existing  lease  with- 
out any  condition  ;  and,  if  the  Dean  and  Chapter  should  afterwards, 
on  renewal,  insist  that  the  plan  of  the  lease  of  1810  should  be  adopted 
omitting  the  specification  of  the  quantity,  or  that  the  leasehold 
should  be  stated  to  amount  to  the  quantity  for  which  the  Dean  and 
Chapter  have  *contended,  this  would  be  merely  a  demand  which  [  ♦723  ] 
the  defendant  was  prepared  to  expect,  and  notwithstanding  the 
expectation  of  which,  his  solicitors  expressed  their  willingness  to 
accept  the  assignment  of  the  lease. 

It  is  further  contended,  that  the  delay  which  has  taken  place, 
and  the  position  of  the  Company  on  whose  behalf  the  defendant 
purchased,  furnish  a  reason  why  the  Court  should  not  enforce  the 
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MoNBo  agreement.  It  is  submitted  by  the  answer  that  by  reason  of  the 
TATLOB.  serious  and  prejudicial  delay  that  had  arisen  previously  to  the 
month  of  August,  1846,  in  the  completion  of  the  purchase,  which 
prevented  the  Company  from  commencing  the  manufacture  of  gas 
and  proceeding  with  the  building  operations  which  were  absolutely 
demanded  and  had  been  determined  on  by  the  Company  on  the 
defendant  entering  into  the  contract,  the  defendant  was  justified  in 
abandoning  the  contract,  and  the  more  especially  as  the  Company 
had  been  compelled,  by  reason  of  such  delay,  to  purchase  other  and 
less  advantageous  premises,  for  the  purpose  of  carrying  on  the 
manufacture  of  gas :  but  there  does  not  appear  to  be  any  evidence 
of  this,  or  that  the  plaintiff  or  his  solicitor  was  aware  of  the  purpose 
for  which  the  defendant  or  the  Company  made  the  purchase.  But, 
even  if  that  were  otherwise,  the  defendant  might  have  at  once  put 
an  end  to  the  delay  by  assenting  to  the  claim  of  the  Dean  and 
Chapter,  which  he  might  do  without  having  any  cause  to  com- 
plain on  that  account,  as  he  purchased  without  any  stipulation  or 
understanding  as  to  the  quantity  of  the  leasehold. 

Another  objection   urged  by  the  defendant  is  this,   that  the 
plaintiff  contracted  or  was  bound  to  procure  at  his  own  expense  a 
renewed  lease  for  the  defendant :  but  this  is  not  so.    It  is  true,  that 
[  *724  ]      the  plaintiff,  prior  *to  the  contract  was  in  treaty  for  a  renewed 
lease,  and  after  the  contract  he  made  great  exertions  to  procure  a 
renewed  lease:  but   the  contract  itself  is  silent  respecting  any 
renewal,  and  the  plaintiff  in  the  absence  of  express  words  must  be 
taken  to  have  only  contracted  to  assign  what  he  himself  had  either  in 
law  or  in  equity,  unless  there  are  special  circumstances  to  create  an 
obligation  independent  of  the  contract ;  and  no  such  circumstances 
exist.     Until  the  determination  of  the  legal  interest  of  the  plaintiff 
by  an  actual  assignment,  it  was  to  be  expected  that  the  plaintiff 
would  endeavour  to  procure  a  renewal,  if  it  were  only  with  a  view 
to  his  own  benefit,  in  the  event  of  the  breaking  off  of  the  contract. 
But,  admitting  that  he  did  so  for  the  benefit  of  the  purchaser  alone, 
as  from  the  general  tenor  of  the  correspondence  might  appear  to  be 
the  case,  this  did  not  create  an  obligation  on  the  part  of  the  plaintiff 
to  procure  such  renewal.     If  it  amounted  to  a  promise  or  under- 
standing that  he  would  procure  a  renewal,  there  is  no  proof  of  its 
being  for  any  valuable  consideration,  and  therefore  it  was  not  one 
which  a  court  of  equity  would  enforce,  even  if  it  had  not  been 
waived  by  the  defendant,  as  it  would  seem  to  have  been  by  the 
letter  of  the  20th  July,  1846. 
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With  reference  to  the  defendant's  exceptions,  I  am  of  opinion 
that  for  the  reasons  which  I  have  already  given,  a  good  title  is 
shown,  notwithstanding  the  uncertainty  as  regards  the  boundary 
line  to  which  I  have  adverted.  With  respect  to  the  plaintiff's 
exceptions  to  the  report  as  to  the  time  when  a  good  title  was  shown, 
I  think  they  ought  to  be  allowed.  Looking  to  the  correspondence, 
I  conceive  that  the  defendant  or  his  agent  must  be  deemed  to  have 
known  in  the  course  of  the  correspondence  before  the  institution  of 
the  suit,  what  was  the  precise  point  of  dispute  between  the  ^plaintiff 
and  the  Dean  and  Chapter,  and  consequently  that,  for  the  reasons  I 
have  already  given,  the  dispute  did  not  show  that  a  good  title  could 
not  then  be  made;  and  I  think  therefore  interest  ought  to  be 
allowed  from  the  time  fixed  for  the  completion  of  the  contract. 

With  regard  to  the  costs,  even  supposing  that  a  good  title  was  not 
shown  till  the  attested  copy  of  the  lease  of  1810  was  left  in  the 
Master's  office,  I  agree  with  the  Vice-Chancbllor  that  the  same 
kind  of  litigation  would  have  arisen  even  if  the  lease  of  1810  had 
been  produced  before  the  filing  of  the  bill,  and  that  therefore, 
the  plaintiff  is  entitled  to  the  costs  of  the  suit. 

The  result  is,  that  the  appeal  must  be  dismissed  with  costs,  and 
that  the  plaintiff 's  exceptions  to  the  report  must  also  be  allowed. 


Monro 

V. 

Taylor, 


[  *725  ] 


The  east  LANCA8HIEE  EAILWAT  COMPANY  v. 
HATTER8LEY  (1). 

(8  Hare,  72—96.) 

Disputes  having  arisen  between  a  Railway  Company,  and  a  contractor 
employed  in  making  the  railway,  the  Company  insisting  upon  a  right 
under  the  contract,  owing  to  the  alleged  default  of  the  contractor,  to  dis- 
charge him,  take  possession  of  the  line  and  materials,  and  complete  the 
works  themselves,  and  the  contractor  resisting  such  claim,  imputing  the 
backward  state  of  the  works  to  the  acts  of  the  Company,  and  holding 
forcible  possession ;  collisions  occurring  between  the  workmen  of  the  two 
parties,  each  being  charged  with  impeding  the  operations  of  the  other ;  and 
the  completion  and  opening  of  the  railway  for  traffic  being  in  the  meantime 
delayed,  the  Court,  on  the  application  of  the  Company,  restrained  the  con- 
tractor from  continuing  on  the  line  or  interfering  with  the  operations  of 
the  Company,  directed  an  account  of  what  was  due  to  the  contractor  for 
works  and  materials  done  and  provided,  without  regard  to  the  formal 
certificates  of  the  Company's  engineer,  and  an  issue  to  try  whether  the 
Company,  at  the  time  they  proceeded  to  enter  upon  the  works  and  remove 
the  contractor,  were  lawfully  justified  in  so  doing ;  reserving  as  well  the 
question  of  the  right  of  the  contractor  to  compensation  for  loss  of  profit  on 

(I)  Kirk  V.  The  Queen  (1872)  L.  E.  14  Eq.  558. 


1849. 

Jnntf  12,  23, 

25,  27,  2K. 

July  4. 

Wioram, 

V.-C. 
[  8  Hare,  72  ] 
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unexecuted  works,  as  all  other  directions,  until  after  the  trial  and  the 
report. 

Consideration  of  the  principle  on  which  the  Court  may,  in  certain  cases, 
interpose  to  prevent  a  contract  from  heing  performed  in  specie, — protecting 
the  legal  or  supposed  legal  right  of  the  party  seeking  such  assitftanee, 
and  preserving  to  the  other  party  the  suhstantial  henefit  of  the  specific 
performance. 

Motion  for  an  injunction  to  restrain  the  defendant,  his  agents, 
servants,  and  workmen,  from  retaining  possession  of  or  entering 
upon  or  interfering  with  the  main  line  of  the  plaintiff's  railway 
from  Hapton  to  Golne,  and  the  branch  Ime  of  railway  from  the 
main  line  to  the  intended  junction  with  the  Manchester  and  Leeds 
Bailway  at  Todmorden,  and  the  works  connected  with  the  main 
and  branch  lines  respectively,  or  any  part  of  such  lines  of  railway 
or  works  respectively  ;  and  from  proceeding  in  any  manner  to  con- 
struct, complete,  or  repair  the  works,  by  the  contract  of  the  22nd  of 
December,  1846,  agreed  to  be  constructed,  completed,  or  repaired, 
or  any  of  such  works ;  and  from  removing,  or  causing  or  permitting 
to  be  removed,  the  materials  of  any  description  being  on  or  about 
the  said  lines  of  railway  and  works,  or  any  part  thereof  respectively, 
or  any  of  such  materials  ;  and  from  in  any  manner  interfering  with 
or  disturbing  the  possession  or  use  or  enjoyment  by  the  Company, 
their  officers,  contractors,  agents,  servants,  or  workmen,  of  the 
said  lines  of  railway  and  works,  or  any  part  of  the  same  respectively ; 
and  from  in  any  manner  obstructing  or  preventing  the  Comimny, 
their  officers,  contractors,  agents,  servants,  or  workmen,  ♦from  con- 
structing, completing,  or  repairing  the  said  works  by  the  contract 
agreed  to  be  constructed,  completed,  or  repaired,  or  any  of  such 
works ;  and  from  in  any  manner  interfering  with  or  preventing  the 
Company,  their  officers,  contractors,  agents,  servants,  or  workmen, 
in  the  use  or  employment  of  the  said  materials  in  constructing, 
completing,  or  repairing  the  works,  or  any  of  them. 

The  defendant  Hattersley  (l)   contracted  with  the  plaintiffs  to 

make  the  portion  of  their  railway  mentioned  in  the  foregoing  notice 

of  motion,  of  about  nine  miles  in  extent.     Tlie  terms  of  the  contract 

were  expressed  in  an  indenture  of  the  22nd  of  December,  1846, 

made  between  the  same  parties,  and  referring  to  plants,  sections, 

and  specifications  of  the  work.     By  this  indenture,  which  was  of 

great  length,  the  defendant  covenanted  forthwith  to  commence  and 

well  and  substantially  construct  and  complete  the  said  portions  of 

(1)  The  contractors  were    Richard      the  suit,  any  reference  to  lus  name  in 
and  William  Hattersley ;  but,  William      the  report  is  unnecessary, 
being  dead  before  the  institution  of 
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the  railway  according  to  the  specifications  and  drawings,  or  such  The  east 
additional  or  other  directions,  plans,  and  drawings,  as  the  Company  railway  Co. 
or  their  engineers  might  from  time  to  time  furnish ;  and  to  keep  ff^TTEBs- 
the  works  and  permanent  way  in  repair  for  one  year  after  comple-  '-by. 
tion,  and  provide  all  the  materials  for  such  works  and  reparation. 
The  Company  were  to  pay  the  defendant  129,886Z.  10«.  for  the 
specified  works,  and  for  the  additional  or  altered  works,  not  com- 
prised in  the  specification,  at  the  prices  mentioned  in  a  schedule. 
The  works  were  to  be  completed  and  finished  to  the  entire  satisfac- 
tion of  the  Company  and  their  consulting  and  acting  engineers ; 
and  in  the  execution  of  the  works  the  contractors  were  strictly  to 
obey  the  directions  and  instructions  *of  the  engineers  in  regard  to  [  '^^  1 
the  manner  of  carrying  on  the  same,  and  to  complete  the  whole  of 
the  works  and  railway  fit  for  the  use  of  the  public  and  to  the 
satisfaction  of  the  Government  inspector,  on  or  before  the  1st  of 
January,  1848 ;  but  in  case  possession  of  the  land  required  for  the 
Burnley  viaduct  should  not  be  given  on  or  before  the  1st  of  January, 
1847,  then  within  such  time  after  the  1st  of  January,  1848,  as 
should  be  equal  to  the  time  between  the  Ist  of  January,  1847,  and 
the  giving  of  such  possession.  All  materials  brought  or  left  upon 
the  site  of  the  railway  by  the  defendant,  for  the  purpose  of  the 
works,  to  be  considered  the  property  of  the  Company,  and  not  to  be 
taken  away  without  the  consent  of  the  Company.  If  the  engineer 
should  consider  any  part  of  the  works  to  be  improperly  or 
imperfectly  executed,  the  defendant,  upon  notice  in  writing  being 
given,  to  cause  the  same  to  be  immediately  taken  down  and 
executed  properly,  according  to  such  notice,  to  the  satisfaction  of 
the  engineer ;  and  if  the  defendant  should  make  default  in  comply- 
ing with  such  notice  within  three  days,  the  agents  of  the  Company 
might  enter  upon  the  works  in  respect  of  which  the  notice  should 
have  been  given,  and  remove  the  same  and  the  materials,  and 
cause  the  works  to  be  properly  executed  according  to  the  notice,  and 
deduct  the  expense  of  the  workmen  and  materials  employed  in  such 
removal  and  completion  out  of  any  monies  which  might  be  or 
become  due  to  the  defendant,  or  the  defendant  to  pay  the  same  to 
the  Company ;  and  any  such  removal  or  substitution,  or  the  exercise 
of  any  other  power  by  the  Company,  was  not  to  vitiate  the  contract 
or  affect  the  same,  except  by  giving  the  Company  additional  securi- 
ties for  the  satisfactory  performance  thereof.  If,  in  the  opinion  of 
the  Company,  a  sufficient  number  of  workmen,  horses,  wagons,  &c.,  or 
sufficient  materials,  should  not  be  employed  by  the  defendant  in  the 
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Thb  East     execution  of  *the  works,  the  Company  might  give  him  notice  to  pro- 

IiANGASHIBK 

Railway  Co.  vide  such  additional  workmen,  horses,  wagons,  &c.,  and  materials,  as 
Hattkbs-     ^^^  Company  might  think  necessary ;  and  if  the  same  should  not  be 
I'Br.         provided  within  six  days  after  any  such  notice  or  notices,  the  Com- 
'-  *^^  ^       pany  might  provide  the  same  at  the  expense  of  the  defendant,  and 
the  Company  to  be  at  liberty  to  use  the  materials  provided  by  him. 
If  from  any  cause,  other  than  his  insolvency  or  bankruptcy,  the 
defendant  should  be  prevented  or  delayed  in  proceeding  with  and 
completing  the  works,  or  keeping  the  same  in  repair,  or  should  not 
so  proceed  according  to  the  specifications,  plans,  or  drawings,  or  the 
additional  instructions,  and  to  the  satisfaction  of  the  Company,  it 
should  be  lawful  for  the  Company,  if  they  should  think  fit,  to  give 
the  defendant  a  notice  or  notices  in  writing,  under  the  hand  of 
their  secretary,  requiring  the  defendant  to  enter  upon  and  com- 
mence or  regularly  proceed  with  such   works  and  keep  the  same 
in  repair  as   aforesaid ;  and  in   case   the   defendant   should,   for 
seven   days  after  such  notice,  refuse  or  neglect  so  to  commence 
or  regularly  proceed,  or  in  case  he  should  become  insolvent  or 
bankrupt,  it  should  be  lawful  for  the  Company  to  employ  any  other 
persons  or  workmen,  either  by  contract,  measure  and  value,   or 
otherwise,  to  proceed  with  the  works  and  to  complete  and  keep  the 
same  in  repair,  and  for  that  purpose  to  make  use  of  all  the  materials 
provided  by  the  defendant  and  then  being  on  the  works.     The 
Company  to  be  at  liberty  to  pay  for  such  materials,  completion,  and 
repairs,  by  and  with  the  monies  which  should  be  remaining  due  or 
would  have  been  due  to  the  defendant  if  he  had  completed  the  works 
according  to  the  contract ;  and  thereupon  the  monies,  which,  pre- 
viously to  such  default,  should  have  been  paid  to  the  defendant  on 
account  of  any  work  and  materials  then  already  done  or  provided,  to 
[  *76  ]       be  considered  as  the  full  value,  and  be  taken  by  him  in  *f ull  payment 
and  satisfaction,  not  only  of  and  for  the  works  in  respect  of  which 
any  payment  might  have  been  made,  but  likewise  of  and  for  any 
work  and  materials  which  the  defendant  should  have  then  done  or 
provided,  although  no  payment  might  have  been  previously  made 
in  respect  thereof.    And  that  all  the  balance  and   other   monies 
whatsoever  which  then  or  thereafter  would  have  been  or  become 
due  to  the  defendant  under  the  contract,  if  this  clause  had  not  been 
inserted  and  he  had  fulfilled  the  contract,  together  with  all  the 
materials  and  machinery,  &c.,  provided  for  the  works,  and  then 
upon  or  about  the  site,  should,  upon  such  default,  not  only  become 
applicable  for  the  completion  of  the  works  by  the  Companj*,  but 
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should  be  considered  as  a  security  to  indemnify  them  from  any  loss     The  East 
.     ,  ^  t  *  -J      Lanoashirb 

they  might  sustain  by  reason  or  from  any  such  cause  as  aforesaid ;  railway  Co. 

and  the  Company  might  sell  the  materials,  machinery,  &c.,  for  that  hattbrs- 
purpose,  and  the  defendant  to  make  good  and  pay  the  deficiency  of  ''*=^- 
the  charges,  if  any,  which  the  balance,  materials,  &c.,  might  be 
insuflBcient  to  cover.  And  the  Company  thereby  covenanted,  (sub- 
ject to  the  deductions  for  penalties,  damages,  and  otherwise,)  at  the 
end  of  each  calendar  month  to  pay  the  defendant  9-lOths  of  the 
whole  amount  or  value  of  the  works  which  should  have  been  actually 
performed,  by  admeasurement,  according  to  the  list  of  prices 
annexed,  the  same  to  be  certified  by  the  engineer,  until  the  amount 
retained  should  be  equal  to  l-20th  of  the  129,885Z.  lOs.  and  at  the 
end  of  every  succeeding  month  to  pay  to  the  defendant  the  full  value 
of  the  works  so  ascertained  and  certified.  The  value  of  additional 
or  altered  works  to  be  from  time  to  time  certified,  and  paid  at  the 
times  and  in  the  same  manner,  and  subject  to  the  same  deduction 
of  1-lOth  of  such  amount  or  value.  Three  months  after  the  whole 
works  should  be  so  certified  to  be  complete,  the  Company  to 
pay  8-4ths  of  the  sum  so  retained,  and  *within  a  month  after  the  [  *77  ] 
end  of  the  year  during  which  the  works  were  to  be  kept  in  repair 
by  the  defendant,  (such  complete  repair  being  certified,)  to  pay 
him  the  balance,  with  interest  at  42.  per  cent,  on  the  sums  retained, 
from  the  completion  of  the  works  until  the  days  of  payment. 

The  tender  under  which  the  contract  was  entered  into  had  been 
accepted  early  in  1846,  and  some  works  had  been  done,  and  monies 
paid  on  account  thereof,  towards  the  129,885Z.  10«.,  before  the  date 
of  the  contract.  The  works  subsequently  proceeded.  The  bill 
was  filed  on  the  9th  of  June,  1849.  The  bill  alleged,  that  possession 
of  the  land  for  the  Burnley  viaduct  was  given  on  the  28th  of  April, 

1847,  and,  according  to  the  contract,  the  whole  of  the  main  and 
branch  lines  should  have  been  completed  on  the  28th  of  April,  1848  ; 
and  that,  after  taking  into  calculation  all  delay  or  retardation  of  the 
works  which  the  Company  had  authorised,  the  time  for  the  com- 
pletion of  the  main  and  branch  lines  expired  at  the  latest  on  the 
1st  of  August,  1848.  The  bill  stated,  that  part  of  the  line  from 
Hopton  to  Burnley  was  opened  for  traflBc  on  the  18th  of  September, 

1848,  and  the  residue,  from  Burnley  to  Colne,  on  the  2nd  of 
February,  1849  ;  that  only  some  excavations  had  yet  been  made  on 
the  branch  line ;  that  the  main  line,  though  opened  and  sufficient 
for  present  safety,  was  still  unfinished  and  incomplete.  The  bill 
alleged,  that  the  delay  had  arisen  from  the  wrongful  acts,  neglects. 
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Thb  East     and  omissions  of  the  defendant,  and  that  the  Company  had  in  all 
Railway  Co.  things  observed  and  fulfilled  the  contract;  that,  in  order  to  proceed 

Hattkb»-     ^^^^   *^®  traffic  securely,  continuous  progress  in  the  works  and 
I'B^.         skilful  workmen  were  required,  but,  since  the  said  opening,  the  defen- 
dant had  either  wholly  omitted  to  execute,  or  had  incompletely  or 
[  •IS  ]       insufficiently  executed,  the  works  ♦which  by  the  contract  he  had 
agreed  to  execute  ;  that,  on  the  9th  of  March,  1849,  the  Company 
served  the  defendant  with  a  notice  regularly  to  proceed  with  the  works 
and  keep  the  same  in  repair,  and  that,  in  case  of  n^lect  or  refusal  for 
seven  days  after  the  service  of  such  notice,  the  Company  would  exercise 
the  powers  given  to  them  by  the  contract  for  the  execution  of  such 
works  and  the  repair  of  the  same,  and  hold  him  responsible  for  the 
losses,  charges,  damages,  and  expenses  thereby  occasioned,  and  would 
avail  themselves  of  all  forfeitures,  penalties,  securities,  and  indemnities 
authorised  by  the  contract,  and  all  other  remedies  under  the  same. 
The  bill  stated  the  steps  taken  by  the  Company  in  pursuance  of  their 
notice  to  enter  into  possession  of  the  line  and  the  works  thereupon  ; 
that,  to  that  end,  the  Company,  on  the  80th  of  March,  placed  some 
workmen  on  a  part  of  the  road,  who  were  driven  ofif  on  the  following 
day  by  a  larger  number  of  men  employed  by  the  defendant ;  that,  from 
the  80th  of  March  until  the  14th  of  May,  collisions  frequently  took 
place  and  were  daily  expected  between  the  workmen  employed  by  the 
Company  to  enter  upon  and  finish  the  works  at  various  points  of  the 
line,  and  the  workmen  employed  by  the  defendant ;  that  the  latter 
were  on  several  occasions  brought  before  the  magistrates  at  Burnley, 
under  the  stat.  3  &  4  Vict.  c.  97,  s.  16,  violent  assaults  having  been 
committed  by  the  workmen  on  each  side  ;  that  the  magistrates  had 
refused  to  do  more  than  direct  that  each  party  should  go  on  without 
interfering  one  with  the  other ;  and  that,  owing  to  such  conflicts, 
and  the  intermixture  of  the  labourers  employed  on  each  side,  very 
little  had  been  done  towards  the  completion  of  the  line  since  the 
Company  had  so  attempted  to  take  possession. 
[  *7i^  ]  The  defendant  had  met  the  proceedings  of  the  Company  *by  a 

counter  notice,  dated  the  9th  of  April,  whereby  he  stated  that  they 
had  caused  numerous  delays  in  the  progress  of  the  works  by  not 
delivering  to  him  the  possession  of  land,  not  providing  him  with 
plans  and  orders,  and  from  time  to  time  not  paying  him  for  a  great 
portion  of  the  works  he  had  executed  ;  that,  when  he  had  proWded 
numbers  of  workmen  and  horses  to  proceed  with  rapidity,  he  was 
directed  by  the  engineer  to  reduce  the  quantity  of  work,  the  Com- 
pany being  confessedly  without  funds  ;  that  such  delay  caused  him 
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great  loss  in  the  keep  and  sale  of  horses,  rents,  wages,  &c. ;  that  he     Thb  East 
had  been  regularly  proceeding  with  the  works,  for  the  last  fifteen  k\ii.wayCo. 
weeks,  without  having  during  that  time  received  any  monies  on     hatters- 
account  thereof ;  that  a  large  sum  was  due  to  him ;  that  if  any        ley. 
delay  had  taken  place,  it  had  arisen  from  the  wrongful  acts  and 
omissions  of  the  Company  ;  that  he  did  not  refuse  or  neglect,  nor 
intend  to  refuse  or  neglect,  to  proceed  with,  or  delay  proceeding 
with,  the  said  works,  so  far  as  the  Company  would,  by  performing 
their  parts  of  the  contract,  enable  him  so  to  do ;  and  the  defendant 
thereby  discharged  the  Company  from  employing  workmen  to  pro- 
ceed with  or  interfere  in  the  execution  of  his  works,  and  further 
gave  notice,  that  in  case  they  interfered  with  his  works,  (except  by 
exercising  the  ordinary  superintendence  under  the  provisions  of  the 
contract,)  he  should  adopt  such   legal  and  equitable  means  as  he 
might  be  advised,  not  only  for  resisting  such  interference,  but  also 
for  obtaining  redress  for  such  illegal  acts. 

The  bill  stated,  that,  on  the  12th  of  May,  1849,  the  defendant 
commenced  an  action  of  covenant  against  the  Company,  to  recover 
what  he  claimed  to  be  owing  to  him  from  the  Company  under  the 
contract,  and  for  damages  for  the  alleged  breach  of  the  contract  by 
the  Company ;  that,  not  only  were  the  works  to  be  executed  *under  [  *80  ] 
the  contract  most  numerous,  and  the  rates  of  payment  of  great  ^ 
variety,  but  the  specification  had  in  numerous  instances  been 
varied,  added  to,  and  abandoned  as  the  contract  authorised,  and  in 
numerous  instances  the  works  had  been  left  unexecuted,  or  not 
executed  in  time,  or  improperly  executed,  by  reason  whereof 
penalties  and  other  deductions  were  claimed  by  the  Company ;  that 
the  Company  claimed  payment  for  works  done  by  them  before  and 
since  the  action  was  brought,  and  for  works  which  they  had  still  to 
execute ;  that,  if  any  balance  had  been  due  to  the  defendant  when 
the  action  commenced  (which  the  Company  denied)  the  amount 
ultimately  payable  to  them  would  greatly  exceed  such  balance;  that, 
from  the  complicated  nature  of  the  said  account,  and  the  works  so 
performed,  it  was  impossible  that  a  jury  could  determine  the  rights 
of  the  Company  and  the  defendant  in  the  subject  of  this  action. 

The  bill  prayed  a  declaration  of  the  alleged  rights  of  the 
Company  under  the  contract;  it  prayed  an  injunction  until  the 
hearing  of  the  cause,  and  thenceforth  perpetually,  in  the  terms  of 
the  motion  above  stated ;  and  also,  that  the  defendant  might  be 
restrained  from  proceeding  in  his  action  at  law  against  the 
Company y  and  from  commencing  any  other  action  against  them 
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under  the  contract,  or  relating  to  the  works  thereby  agreed  to  be 
executed  (i). 

The  affidavits  were  voluminous;  they  were  directed  chiefly  to 
the  questions  of  the  causes  of  the  delay  in  the  completion  of  the 
works,  and  the  actual  state  of  the  works  at  the  time  when  the 
Company  had  attempted  to  take  *the  possession.  The  affidavits 
on  behalf  of  the  Company  stated  the  embankments  to  be  in  an 
unfinished  and  dangerous  state,  the  ballast  to  be  largely  insufficient, 
so  that  the  line  undulated,  that  the  permanent  way  required  to  be 
relaid,  that  the  number  of  workmen  employed  by  the  defendant 
was  not  one-fourth  of  the  number  which  was  needed.  The 
affidavits  of  the  defendant  and  his  witnesses,  denied  the  insuffi- 
ciency of  the  works,  and  alleged  that  the  delay  (if  any)  had  been 
caused  by  the  Company  or  their  engineers,  and  that  due  progress 
was  being  made  when  the  Company  entered  upon  the  works. 

The  Company  denied  that  they  had  caused  the  delay  in  the 
completion  of  the  works,  and  alleged,  that  possession  of  the  land 
was  duly  given,  and  the  plans  and  orders  duly  furnished.  The 
Company  admitted  that  they  had  requested  the  quantity  of  the 
work  to  be  reduced  from  October,  1847,  to  January,  1848,  but 
denied  that  Hattersley  was  under  the  necessity  of  doing  so ;  and 
alleged,  that,  inasmuch  as  he  was  benefited  thereby,  it  was  agreed 
between  him  and  the  engineer,  that  he  should  claim  no  compensa- 
tion on  that  account.  It  was  admitted,  however,  that  the  delay 
might  reasonably  entitle  Hattersley  to  an  extension  of  time,  until 
the  1st  of  July,  1848.  The  affidavit  of  the  defendant  denied  that  he 
had  derived  any  benefit  by  such  stoppage,  and  asserted,  on  the  con- 
trary, that  he  had  incurred  loss  thereby,  for  which  he  had  not  agreed 
to  waive,  but  had  intended  to  claim,  and  did  claim  compensation. 

The  defendant  denied  that  the  reports  of  the  engineers  of  the 
Company  accurately  represented  the  state  of  the  line ;  and  asserted 
the  truth  of  the  statement  contained  in  his  notice  of  the  9th  of 
April,  that  the  Company  had  deprived  him  of  the  use  of  a 
locomotive  engine,  *and  thereby  prevented  him  from  removing  the 
ballast,  which  had  become  mixed  with  clay,  and  replacing  it 
with  other  ballast,  and  completing  the  embankment.  He  alleged 
that  the  workmen  who  had  been  put  on  the  works  by  the  Company 
were  of  no  use,  and  had  in  fact  impeded  his  own  workmen  in  their 
operations  for  the  maintenance  of  the  permanent  way ;   and  he 


(1)  It  has  been  thought  useful  to 
show  the  frame  of  the  bill,  although 


this  part  of  this  case  is  immaterial  tr> 
the  question  on  the  motion . 
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repudiated  any  liability  to  pay  for  the  expense  of  the  employment     thb  Kast 
-       ,  ,  T_     Ai.    n  Lancashire 

of  such  workmen  by  the  Company.  railway  Co. 

The  defendant  alleged,  that  he  had  always  had  in  view,  and  h^^',^^ 
attended  as  well  to  the  performance  of  his  contract,  as  to  the  let. 
public  safety ;  that  the  conduct  of  the  officers  and  workmen  of  the 
Company  had  been  violent  and  illegal ;  and  that,  in  particular,  on 
the  11th  of  May,  the  magistrates  of  Burnley  had  bound  over  the 
engineer  of  the  Company,  and  several  of  their  workmen  in  recog- 
nizances to  keep  the  peace ;  and  that  about  thirty  of  such  workmen 
had  been  bound  over  to  appear  at  the  next  general  quarterly 
Sessions  for  the  county,  to  answer  an  indictment  for  a  riot. 

The  affidavits  for  the  Company  stated,  that  tliey  had  from 
time  to  time  paid  Hattersley  monies,  amounting  altogether  to 
172,674/.  10s.  7d.y  which  exceeded  what  had  become  payable  to  him 
after  deducting  the  expenses  incurred  by  the  Company  since  the 
16th  of  March,  1849,  when  the  seven  days'  notice  expired.  The 
defendant  denied  such  statement,  and  asserted  that  a  considerable 
sum  was  due  to  him  ;  and  by  an  account  which  he  delivered  on  the 
3rd  of  April,  1849,  he  claimed,  for  works  executed  to  that  day, 
interest,  and  compensation  for  losses  by  keep  of  horses,  additional 
rents,  Ac,  222,878Z.  15$. 

The  defendant  had  offered  to  give  up  possession  of  the  works 
upon  a  general  reference  to  arbitration  of  all  ^matters  in  difference  [  *83  ] 
between  him  and  the  Company.  The  Company  offered  to  refer  the 
question  of  what  was  due  to  the  defendant  under  the  contract,  but 
would  not  submit  to  a  general  reference.  The  defendant  by  his 
affidavit  submitted,  that  the  action  ought  to  proceed,  atid  that 
there  was  nothing  to  prevent  a  court  of  law  from  administering 
substantial  justice  in  the  case.  He  stated  also,  that  it  would  be  a 
heavy  loss  to  him  if  he  were  deprived  of  the  opportunity  of  canning 
out  his  contract  to  its  natural  termination ;  and  he  further  sub- 
mitted, that,  inasmuch  as  his  contract  contained  no  express  covenant 
by  the  Company  to  permit  and  suffer  him  to  carry  out  his  contract 
to  the  close,  he  might  be  remediless  at  law,  should  this  Court 
interfere  by  injunction,  as  the  Company  sought. 

The  Solicitor-General  and  Mr.  Bird,  for  the  Company : 

The  bill  is  brought  to  enforce  the  performance  of  a  contract,  in 
which  time  is  essential,  and  which  the  Company  have  no  means  of 
enforcing  except  by  the  aid  of  the  Court.  They  are  unable  to 
obtain  any  eff^ctut^l  aid  or  protection  from  the  justices  of  the  peace. 
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The  East     Not  only  will  the  benefit  of  the  contract  be  lost  to  the  Gompan;  if 
Lakgabhirg 
Railway  Co.  they  are  left  to  assert  their  rights  by  a  prolonged  litigation  at  law, 

Hattkbs-  ^^^  ^^®  public  safety,  for  which  the  Company  is  responsible,  will  be 
LEY-  in  the  meantime  endangered.  It  is  only  by  restraining  the  defen- 
dant from  doing  acts  which  exclude,  wholly  or  partially,  the 
Company  from  that  exclusive  possession  of  the  line  to  which  the 
express  terms  of  the  contract  entitle  them,  that  the  Company  can 
have  the  specific  benefit  for  which  they  have  stipulated.  In 
another  point  of  view,  the  application  of  the  Company  may  be 
founded  upon  their  right  to  prevent  the  licence  under  which  the 
[  *84  ]  defendant  has  *been  put  into  possession  of,  or  allowed  to  enter 
upon  the  line  for  a  specific  purpose,  from  being  converted  into  a 
means  of  withholding  from  the  Company  the  use  of  and  power  of 
dealing  with  their  own  property.  In  either  point  of  view,  it  is 
clear  that  the  injury  to  the  Company,  by  excluding  them  from  the 
use  of  the  railway  for  an  indefinite  period,  the  defendant  neither 
completing  the  works  himself,  nor  allowing  the  plaintiffs  to 
complete  them,  will  be  irreparable.  (The  case  of  Spencer  v.  The 
London  and  Bmninghajn  Raiitvay  Company  (i)  was  referred  to.) 

Mr.  Wood,  Mr.  Bacon,  and  Mr.  Toller,  for  the  defendant,  sub- 
mitted,  that  the  case   was  one    of    the  first  impression.      The 
Company  must  state  their  case  in  one  of  two  forms — either  that 
the  defendant  was  a  trespasser  without  colour  of  right,  or  that  he 
was  in  possession   under  the    contract,   which    entitled   him  to 
complete  a  certain  amount  and  extent  of  work,  and  to  claim  for 
such  work  a  certain   payment.     In  the  first  case,  treating  the 
defendant  as  a  trespasser  without  right,  it  was  not  a  case  in  which 
this  Court  would  interfere :    Davenport  v.  Davenport  (2).      In  the 
second  case,  considering  the  defendant  as  proceeding  under  the 
contract  to  complete  works  which  both  parties  agreed  in  representing 
as  being  unfinished,  still,  although  they  disagreed  as  to  the  causes 
of  their  being  so  unfinished,  there  was  no  equity  to  deprive  the 
defendant  of  the  means  of  specifically  performing  his  contract,  and 
thereby  leaving  him  to  prove  before  a  jury,  or  in  some  other  manner, 
as  best  he  might,  the  amount  of  profit  or  advantage  which  had  been 
diverted  from  him.     The  case  was  especially  one  which,  both  from 
the  relative  position  and  rights  of  the  parties,  as  well  as  from  the 
conflict  of  evidence  on  the  numerous  questions  of  fact,  the  Court 
would  leave  the  parties  to  their  legal  remedies. 

(1)  42^11.  B.  169  (8  Sim.  193 ;  1  Bail.  (2)  82  E.  E.  76  (7  Hare,  217). 

Cas.  159), 
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Daring  the  progress  of  the  argument  on  the  questions  of  fact,     Thm  east 
further  affidavits  were  filed,  but  were  rejected  by  the  Court.  Railway^Co. 


Hattebs- 

LEY. 


The  Yice-Chancbllor  : 

I  have  felt  great  difficulty  upon  one  question,  which  I  always  t  ®^  ^ 
do  when  it  is  pressed  upon  me,  that  is,  the  rejection  of  affidavits. 
The  consequence  of  doing  so  is,  that  I  know  I  am  deciding  the  case 
without  having  before  me  all  the  information  which  the  parties 
think  material.  Certainly,  according  to  my  recollection  of  the 
practice  when  I  was  at  the  Bar,  it  was  this  :  When  a  motion  was 
brought  on,  and  the  opposite  party  applied  for  time  to  answer  the 
affidavits,  the  usual  course  was  to  give  time  in  the  first  instance, 
unless  the  ease  was  said  by  the  counsel  on  the  other  side  to  be  one 
which  could  not  brook  delay ;  and  then  the  practice  of  the  Yiob- 
Chanckllob  of  England  was  to  hear  the  motion,  and  decide 
whether  he  would  give  the  parties  time  to  answer  the  affidavits,  or, 
after  he  had  heard  them,  whether  he  would  give  them  leave  to  file 
affidavits  in  answer  to  the  particular  parts  of  the  case  which  he 
thought  pressed  them.  That  was  invariably  the  course  pursued. 
If  the  practice  be  as  I  am  now  told,— that,  until  the  plaintiff's  case 
is  over,  the  parties  may  go  on  filing  affidavits, — it  is  impossible 
that  justice  can  be  administered.  The  argument  on  the  other  side 
is  opened ;  the  defect  in  the  case  is  pointed  out ;  the  Court  itself 
makes  observations  which  lead  the  attention  of  the  parties  to  what 
are  or  may  be  supposed  to  be  the  weak  points  in  the  case ;  and, 
before  the  counsel  sits  down,  new  affidavits  are  poured  in,  to  which 
the  other  side  have  no  opportunity  of  addressing  themselves.  One 
might  even  suppose  a  more  extreme  case  to  show  that  such  cannot 
be  the  practice :  the  parties  may  keep  back  the  most  important 
affidavits  purposely  until  the  last  moment.  I  was  quite  prepared 
•for  the  answer  I  received  from  two  of  the  Judges  to  whom  I  [  '^^  ] 
addressed  a  question  on  this  point.  The  answer  was,  that  they 
always  considered  the  Court  had  the  discretion  of  allowing  affidavits 
to  be  received  at  any  time  during  the  argument,  which  the  Court 
required  or  demanded,  but  that  it  never  was  at  the  option  of  the 
parties  to  bring  forward  their  affidavits  in  that  way.  Both  of  the 
learned  Judges  make  use  of  the  same  expression :  "  That  there  must 
be  a  very  special  case  for  it.'*  It  amounts  to  no  more  than  this : 
that  the  Court  may,  in  this  as  in  all  other  cases,  regulate  its  own 
proceedings,  and  admit  affidavits  after  the  case  is  opened,  if  it 
should  appear  that  the  justice  of  the  case  requires  it.    I  do  not, 
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tbe  East     however,  think  that  in  this  case  the  reaalt  of  the  motion  can  depend 

TjANCASHIRR 

RAILWAY  Co.  upon  the  point  to  which  the  new  affidavits  are  directed. 
Hattbbs-         ^ovf,  with  regard  to  the  general  question,  I  must  confess  that 
LEY.         when  the  case  was  first  opened  I  was  strongly  impressed  against 
the  application,  and  I  will  refer  to  one  branch  of  the  plaintiffs 
argument,  because  it  enables  me  the  better  to  state  what  my  view 
is  of  the  actual  state  of  the  case.    It  is  said,  that  where  one  party, 
being  the  owner  of  an  estate  or  of  other  property,  makes  a  contract 
with  another  to  do  some  work  respecting  that  property, — to  build  a 
house  upon  it,  for  example,  or  to  cut  down  and  carry  away  timber, 
which  timber  is  to  remain  the  property  of  the  owner  after  it  is 
carried  off  a  particular  part  of  the  estate, — that,  if  the  owner  of  the 
property  afterwards  changes  his  mind,  he  may  simply  determine 
the  contract ;  and,  if  the  other  party  to  the  contract  should  insist 
upon   going  on    to    build  the  house,  which  would  involve  some 
damage  to  the  inheritance,  or  should  insist  upon  cutting  down  the 
trees,  that  this  Court  will  restrain  him  by  injunction  at  theapplica- 
[  *^7  ]        tion  of  the  owner.    At  first  I  intimated  a  strong  opinion  ^against 
that  proposition  in  any  sense  whatever.    It  afterwards  appeared  to 
me  (although  I  am  not  even  now  prepared  to  say  the  principle  is  a 
very  clear  one),  that  I  could  not  say  in  the  abstract  such  a  case 
might  not  occur.    I  put  this  case  to  Mr.  Bird  :  Suppose  the  owner 
of  timber  contracted  with  a  party  to  cut  down  the  timber  for  him, 
and  carry  it  to  the  canal  bank,  that  it  might  be  transported  to  a 
place  of  sale,  and  that  he  was  to  do  this  within  a  month,  and  then 
receive  500Z.  for  doing  it ;  if,  in  that  case,  the  owner  of  the  timber 
were  to  say,  ''  I  have  made  up  my  mind  not  to  cut  the  timber,  but 
here  is  your  500Z.,"  and  the  party  who  contracted  to  cut  it  down 
were  to  say,  ''  I  will  not  take  the  500Z.  until  I  have  done  the  work, 
and  your  timber  shall  come  down,"  I  do  not  think  there  would  be 
much  difficulty  as  to  the  principle  upon  which  the  Court  might  say, 
that  the  destruction  should  not  take  place.    But  if,  as  the  case  was 
put  by  Mr.  Bird,  the  owner  of  the  timber  were  to  say,  "You  may 
bring  an  action  against  me,  and  the  jury  will  give  you  so  much  out 
of  the  500Z.,'*  or  whatever  the  price  of  the  work  might  be,  "  as  the 
jury  may  think  would  be  the  profits  to  you,  after  deducting  all  the 
expenses  of  cutting  and  carrying  the  timber,"  I  certainly  cannot 
agree  to  the  proposition  that  this  would  be  a  ground  for  the  inter- 
ference of  this  Court  on  behalf  of  the  owner.    A  contract  entitles 
the  party  to  receive  an  ascertained  sum  for  the  entire  work  on  a 
given  day ;  but  the  proposal  of  the  owner  in  such  a  case  assumes 
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that  the  contractor  is  only  entitled  to  receive  what  the  jury  shall     The  East 
consider  to  be  the  profit, — a  profit  which  the  jury  could  not  measure  railway  Co. 
accurately,  and  a  profit,  not  at  the  expiration  of  the  time  when  the     hatters- 
contract  would  or  might  in  due  course  have  been  performed,  but  at        x^rv. 
the  expiration  of  an  indefinite  time,  when  the  case  shall  happen  to 
be  tried. 

The  case  stands  thus :  A  person, — for  I  must  not  treat  it  as  [  88 
governed  by  any  different  rule  because  the  plaintiffs  happen  to  be 
a  Bailway  Company,  a  Railway  Company  having  no  advantage  in 
this  respect  over  anybody  else,  their  contracts  with  the  parties  who 
do  the  work  not  being  matters  provided  for  in  the  Acts  of  Parlia- 
ment,— it  is  only  the  case  of  a  person  having  property,  over  which 
he  wants  a  railway  for  important  purposes,  contracting  with 
some  one  to  make  the  embankments,  the  excavations,  and  the 
tunnels,  lay  the  rails,  and  do  all  the  work  for  him,  with  a  stipu- 
lation,  that,  if  the  contractor  does  not  go  on  and  complete  it 
by  a  certain  time,  the  employer  may  turn  him  out  of  possession 
of  the  property  which  is  delivered  to  him  for  the  purposes  of 
the  work. 

If  was  said  that  the  fact  of  turning  the  contractor  out,  had  the 
effect  of  making  any  subsequent  attempt  by  him  to  enter  upon  or 
deal  with  the  property  nothing  more  than  a  trespass,  and  that, 
in  case  of  trespass,  this  Court  will  not  interfere.  In  strictness, 
wherever  a  Railway  Company  empowered  by  an  Act  of  Parliament 
to  take  land  for  the  purposes  of  the  railway,  enters  upon  land  which 
it  is  not  authorised  to  go  upon  or  take,  that  is  a  trespass,  but  still 
it  is  what  the  Court  calls  a  trespass  under  the  colour  of  right.  The 
Company  is  not  then  professing  to  do  anything  more  than  the  Act 
of  Parliament  empowers  them  to  do,  and  the  Court  has  always  said 
in  those  cases,  where  the  mischief  is  irreparable,  that  it  will  interfere 
and  confine  the  Company  within  the  powers  of  their  Act  of  Parlia- 
ment And  although  it  is  undoubtedly  a  trespass,  still  the  Coukt 
has  most  usefully  and  properly  interfered  to  prevent  the  trespass 
in  such  cases.  The  Court  treats  the  Company  as  not  meaning  to 
commit  a  trespass,  but  as  asserting  a  right ;  and  it  simply  enquires 
what  the  right  *i8  under  the  power  or  contract.  The  Court  allows  [  '89  ] 
the  Company  to  do  what  they  profess  a  desire  to  do, — that  which 
the  Act  authorises,  and  nothing  more.  I  may  observe  on  this 
point,  that  I  entirely  agree  with  the  observations  made  by  another 
branch  of  the  Court,  in  a  case  0)  cited  before  me  in  Lady  Davenport's 

(1)  Haigh  v.  Jaggar  (1845)  70  R.  R.  68  (2  Coll.  231). 
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The  East     case  (1).     It  is  clear  that  the  old  rule  as  to  interference  in  cases  of 

uirLWAY'co.  trespass  has  been  very  much  broken  in  upon  in  favour  of  parties 

y-  in  possession.    I  referred  on  this  subject  to  a  case  (2)  where  some 

LET.         miners  claimed  a  right,  for  the  purpose  of  draining  mines,  to  make 

a  watercourse  through  a  park,  and  a  bill  was  filed  to  restrain  it. 

The  answer,  I  remember,  to  my  great  surprise  when  I  read  it,  was 

simply  an  assertion  that  this,  if  anything,  was  a  mere  trespass,  and 

that    in    that  case  the  Court  would  not  interfere.     Neither    the 

Yice-Chakcbllor   of  England  nor  the  Lord  Chancellor  would 

hear  of  that  argument,  and  the  injunction  was  granted.    They  had 

no  doubt  about  the  principle. 

Now,  although  this  must  be  treated  as  a  contract  between  two 
private  individuals,  it  is  a  case  in  which  each  party  asserts  that  he 
is  merely  doing  that  which  the  terms  of  his  contract  entitle  him  to 
do  ;  and  I  do  not  know  in  principle  why  the  Court  has  not  a  right 
to  inquire  into  the  question,  whether  either  or  which  of  the  parties 
really  is  within  the  terms  of  his  contract,  if  the  case  be  in  other 
respects  a  proper  one  for  such  inquiry.  In  order  in  this  case  to  try 
the  principle,  I  must  of  course  assume  that  there  has  been  so  clearly 
or  probably  a  violation  of  the  contract  on  the  part  of  the  defendant, 
and  a  right  on  the  part  of  the  Company  to  resume  possession  and 
finish  their  works,  that  I  shall  be  safe  in  acting  upon  that 
supposition. 
L  ito  J  The  first  question  therefore  is,  whether  the  parties  are  or  are  not 

exceeding  that  which  they  have  a  right  by  their  contract  to  do ; 
and  if  that  state  of  things  be  supposed  to  exist,  the  question  comes 
to  this, — Is  it  a  fit  case  for  the  interference  of  a  court  of  equity  ? 

In  order  to  determine  whether  the  Court  should  interfere,  I  am 
first  to  inquire  what  is  the  nature  of  the  mischief  which  will  follow 
from  not  interfering.  Now,  both  parties  have  a  great  deal  to  say, 
and  I  think  very  reasonably,  upon  that  point.  I  quite  agree  with 
the  argument  for  the  Company,  (and  I  do  not  think  it  has  been 
attempted  to  be  controverted,)  that  irreparable  mischief  will  be 
done  to  the  Company, — irreparable  in  the  sense  in  which  the  Com- 1 
uses  the  term, — that  it  is  quite  impossible  that  the  Court  or  a  jnry 
could  ever  measure  the  damage  to  the  Company  from  the  railroad 
being  shut  up  for  a  time,  owing  to  its  not  being  in  a  proper  state  for 
working.  You  may  say  that  the  Company  could  carry  so  many 
hundred  passengers  a  day  at  such  a  rate,  but  they  might  not  have  had 

(I)  Davtrtport  v.  T>avfnpoi-f.  82  B.  E.  (2)  Cited  82  R,  R  79  (7  ^HBie*  223). 
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those  passengers  to  carry.     The  diversion  of  the  traffic  to  another     Thb  East 
line,  or  various  accidents,  might  deprive  them  of  the  profit.     Any  railway  Co. 
calculation  of  the  amount  must  be  merely  speculative.     That  was     hatters- 
the  view  which  I  took  of  the  case  of  Rigby  v.  The  Great  Western        ^^^^ 
Railway  Company  (i).  If  in  this  case  it  were  confessed  that  Hattersley 
had  placed  himself  in  such  a  position  that  the  Company  ought  to 
lie  allowed  to  put  the  line  in  a  proper  state,  I  think  the  mischief 
that  would  follow  the  interruption  of  that  right  would  bring  the  case 
within  the  ordinary  rule,  care  being  taken  that  in  interfering  the 
Court  puts  the  case  in  a  proper  course  for  trial.   The  question  then 
is,  What  is  to  be  done  in  the  interim  ?    Now,  in  the  interim  I 
^most  take  care  not  to  destroy  the  right  of  either  party.    The        [  *^'  ] 
defendant  has  quite  as  much  right  to  claim  the  exercise  of  this 
care  as  the  plaintiffs  have.    I  confess,  if  I  am  simply  to  stop  the 
defendant  from  going  on  with  the  line,  and  it  should  afterwards 
tarn  out  that  I  am  wrong  in  granting  the  injunction,  (and  I  am 
supposing  now  that  I  have  granted  it,  and  prevented  him  from 
going  on  [with]  the  line),  I  do  not  see  how  it  is  possible  for  me  ever 
to  give  him  any  but  a  speculative  compensation.    As  the  case  now 
stands,  a  certain  quantity  of  work  has  been  done,  and  certain  works 
remain  to  be  done,  and  to  be  paid  for  at  a  certain  rate.    The  fact 
to  be  ascertained  is,  what  profit  that  would  be  to  the  defendant. 
The  profit  to  the  defendant  depends  upon  his  activity  and  skill  in 
executing  those  works.    The  jury  can  no  more  be  sure  of  doing 
justice  to  the  defendant  by  giving  him  the  profit  which  the  con- 
tractors who  shall  be  employed,  if  it  be  left  to  the  Company,  would 
make,  than  they  can  be  of  accurately  measuring  one  man's  skill  by 
the  skill  of  another.    Therefore,  although  an  approximation  may 
perhaps  be  made,  it  is  a  very  different  thing  from  what  the  defen- 
dant would  get  by  performing  the  work  in  specie.     There  may, 
perhaps,  be  great  difficulty  in  framing  an  order  which  shall  preserve 
the  rights  of  the  defendant,  and  yet  stop  him  from  the  specific 
execution  of  the  work.     That  difficulty,  however,  if  it  be  one  in  this 
case,  has  been  got  over  by  the  defendant,  who  says  that  he  is  willing 
to  have  an  inquiry  as  to  whether  any  profits  might  come  to  him  in 
respect  of  the  branch  line,  supposing  it  not  to  be  executed  by  him- 
%lf.    I  cannot,  as  I  have  said,  except  in  specie,  give  him  precisely 
what  he  is  entitled  to ;  but  I  have  no  doubt  an  approximation  may 
l>e  made  so  near  as  to  make  it  more  for  the  advantage  of  the 
defendant  (o  take  that  which  I  am  about  to  mention  *than  to        f  *9-'  1 
(1)  78  E.  K.  12  (2  Ph.  44). 
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The  East  decline  it  for  the  sake  of  approaching  near  to  the  exact  profit,  in 
Railway  Co.  ^^^^  ^^  ^^^  succeeding  upon  the  question  now  before  me. 
Hattkb»-  "'•'^®  difficulty  of  the  defendant  is  this, — that  the  terms  of  the  con 
hEY.  tract  (no  doubt  very  arbitrary,  which,  perhaps,  may  be  necessary 
in  these  cases)  are,  that  the  defendant  shall  be  entitled  to  be  paid 
nothing  until  he  has  procured  the  certificate  of  the  engineer. 
That  certificate  he  has  not  obtained ;  and  therefore,  under  the 
terms  of  the  contract,  he  cannot  strictly  recover  at  law.  The  courts 
of  law,  however,  I  am  told,  have  got  over  that  difficulty.  If  the 
certificates  have  not  been  granted,  but  the  engineer  of  the  Compan}* 
in  point  of  fact  has  allowed  the  contractors  to  go  on  doing  the  work, 
— work  of  which  the  Company  have  taken  the  benefit, — the  courts  of 
law,  I  am  told,  have  in  many  cases  said,  that,  if  the  contractor, 
instead  of  proceeding  under  the  contract,  (in  which  case  the  certifi- 
cates are  necessary),  brings  an  action  for  work  and  labour  done  for 
the  use  of  the  Company,  he  is  entitled  to  recover  for  the  work  done, 
at  the  measure  and  value  according  to  the  prices  specified  in  the 
contract.  Tljis,  of  course,  has  been  in  cases  where  nothing  appears 
to  have  been  really  wanting,  except  a  compliance  with  the  form  of 
the  contract.  Whether  this  case  would  fall  within  that  rule,  I  do 
not  know. 

If  in  this  case  the  jury  should  find  the  contractors  had  not  com- 
plied with  the  terms  of  the  notice,  and  had  not,  after  the  9th  of 
March,  1849,  efficiently  supplied  the  defects  complained  of,  and  by 
this  default  or  omission  had  entitled  the  Company  to  the  benefit  of 
[  *9B  ]  their  notice,  it  might  follow  that,  according  to  the  terms  of  *tlie 
contract,  the  defendant  may  be  entitled  to  nothing  but  what  he  has 
actually  received. 

What  I  should  propose  to  direct  is  this :  the  Company  come  to 
me  and  ask  for  an  injunction,  to  assist  them  in  protecting  their 
property,  in  a  case  in  which,  if  they  are  right  as  to  the  effect  of 
their  notice,  the  defendant  may  be  entitled  to  receive  nothing  more 
than  he  has  already  received,  which  may  be  much  less  than  the  value 
of  the  work  he  has  done.  If  this  be  the  way  in  which  the  case  stands, 
there  may  be  a  forfeiture  of  the  rest  of  the  payments  to  which  the 
defendant  would  otherwise  be  entitled.  But  if  I  direct  an  account 
to  be  taken  of  all  the  works  which  have  been  done  by  the  defen- 
dant, and  what  is  the  value  of  that  work  in  money,  at  the  prices 
specified  in  the  contract,  so  far  as  the  prices  are  specified,  and  what 
is  the  value  of  such  works  which  they  have  done,  where  the  prices 
are  not  specified  in  the  contract,  the  result  would  be  to  give  him 
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payment  in  fall,  and  the  forfeiture  would  be  avoided.    If  that,     Thb  East 
which  is  here  called  forfeiture,  be  in  truth  a  forfeiture, — ^if  it  be  railway  Co. 
regarded  in  the  nature  of  those  forfeitures  the  advantage  of  which     hattkiui. 
the  Court  requires  every  party  to  waive  when  he  comes  into  this        ^■^• 
Conrt, — there  is  no  doubt  the  Court  may  impose  any  terms  upon  the 
Company  with  regard  to  it.    The  stipulation,  which  is  called  a  for- 
feiture in  this  case,  is  included  within  the  terms  of  the  contract. 
It  may  be  a  very  hard  contract,  but  it  is  within  the  terms  of  the 
contract,  and  may  be  necessary  to  protect  the  employers  in  works  of 
this  magnitude. 

The  only  difficulty  which  I  feel  in  dealing  with  the  case  is  on  the 
point  as  to  compensation  for  delay.  If  ^the  defendant  thinks  [*^^  ] 
that  point  so  material  that  he  cannot  waive  it,  then  I  must  con- 
sider how  far  I  can  make  an  order,  and  what  that  order  should  be, 
taking  care  not  to  deprive  either  party  of  the  benefit  they  are 
entitled  to,  if  in  the  event  it  turns  out  the  party  in  whose  favour  I 
Do.v  make  an  order  shall  be  in  the  wrong. 

Thb  Yicb-Chancsllob  :  Jviy  *. 

It  is  necessary  that  the  case  should  be  distinguished  with  reference 
to  the  works  which  have  been  done,  and  the  works  that  remain  to 
be  done. 

With  reference  to  those  that  have  been  done,  the  plaintiffs  have 
submitted,  and  I  think  properly,  as  well  as  necessarily,  to  this, — that 
if  they  are  to  have  the  help  of  this  Court,  they  must  pay  for  the 
works  which  in  point  of  fact  they  get  the  benefit  of.  But  with 
respect  to  the  works  which  remain  to  be  done,  if  the  plaintiffs  are 
right  in  saying  that  they  might  by  law  have  resumed  possession, — I 
use  the  word  "  possession  "  in  a  technical  sense, — that  they  might 
have  resumed  the  works,  and  finished  them  themselves,  the  defen- 
dant cannot  in  that  case  ask  me  to  make  the  plaintiffs  pay  for  work 
he  has  not  done.  I  have  therefore  framed  the  minutes  with  a  view 
to  those  two  divisions  of  the  case.  By  the  order  which  I  propose  to 
make,  the  defendant  is  to  give  up  possession  of  both  the  main  and 
branch  lines,  and  will  be  restrained  from  interfering,  according  to 
the  words  of  the  injunction  prayed.  That  will  have  the  effect  of 
putting  the  Company  into  entire  possession  of  the  railway, — and 
then  upon  the  terms  of  paying  for  the  work  done,  and  the  future 
works,  if  there  has  been  no  forfeiture, — they  in  fact  to  that  extent 
get  all  they  ask  for.  The  Master  may  then  take  an  account 
of  what,  if  anything,  *remains  due  to  the  defendant  for  works       [  *^^  ] 
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done  or  materialB  found  at  the  contract  prices,  whether  certified 
or  not. 

It  is  then  necessary  to  decide  whether  the  Company  have  lawfully 
obtained  that  final  possession  which  this  order  gives  them.  An 
issue  is  in  some  respects  the  better  way  of  trying  this  question ;  but 
in  strictness  I  have  no  right  to  direct  an  issue  which  involves  a 
question  of  law,  unless  it  be  a  case  in  which  there  is  no  possibility 
of  avoiding  it.  It  was  done  by  Lord  Eldon  in  The  Glamorganshire 
Canal  case  (1),  and  by  myself  in  Dawson  v.  Pavei'  (2),  which  the 
Lord  Chancellor  afterwards  affirmed.  But,  except  in  cases  of  this 
kind,  the  Court  has  always  objected  to  direct  issues  which  involve  a 
point  of  law.  I  hardly  know  why  there  should  be  the  objection,  for 
it  is  only  trying  an  action  for  the  assistance  of  the  Judge.  The 
other  alternative  would  be  to  direct  the  plaintiffs  to  proceed  to  the 
trial  of  such  action  as  they  may  be  advised  to  bring,  for  the  purpose 
of  asserting  their  right,  on  the  81st  of  March,  1849,  to  take  posses- 
sion of  the  works, — the  defendant  admitting  that  he  held  and  retained 
the  possession  against  the  Company. 

The  case  was  spk)ken  to,  on  the  form  of  the  order. 

The  plaintiffs,  by  their  counsel,  submitting  to  account  as  this 
Court  may  direct,  and  the  defendant,  by  his  coimsel,  waiving  all 
claim  to  compensation  for  delay,  alleged  to  have  been  occasioned 
by  the  plaintiffs,  in  the  execution  of  the  works,  in  (kc,  done  or  to 
be  done,  this  Court  doth  order  &c.,  that  an  injunction  be  awarded 
to  restrain  the  defendant,  his  servants,  and  workmen,  from  retain- 
ing possession  of  or  entering  upon,  or  interfering  with  &c.,  (pur- 
suing *the  terms  of  the  motion  and  prayer)  until  the  further  order 
of  this  Court ;  but  the  defendant  and  his  witnesses  are  to  be  at  liberty 
at  all  reasonable  times  to  go  on  the  said  lines  and  works,  for  the 
purpose  of  giving  evidence  relating  thereto  upon  the  trial  of  the 
issue  hereinafter  directed.  And  it  is  ordered,  that  it  be  referred  to 
the  Master,  &c.,  to  take  an  account  of  what,  if  anything,  is  due  to 
the  defendant,  (as  surviving  his  brother  or  on  his  own  behalf,)  in 
respect  of  any  works  done  or  materials  found  by  the  defendant  and 
his  deceased  brother,  or  either  of  them,  for  the  plaintiffs,  on  con- 
structing or  maintaining  the  said  main  line  and  branch  line ;  and 
in  taking  such  account,  the  Master  is  not  to  inquire  whether  works 
done,  have  been  certified  by  the  Company's  engineer  or  not,  or 
whether  the  work  was  completed  within  the  time  limited  by  the 

(1)  36  R.  B.  289  (1  My.  A  K.  154).  (2)  71  B.  B.  165  (5  Hare,  422). 
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contract.    And  it  is  ordered,  that  the  Master,  in  taking  the  said 
account,  do  have  regard  to  the  provisions  of  the  contract,  as  to  the 
price,  and  as  to  the  materials  to  be  found  by  either  party,  so  far  as 
the  same  be  applicable.    Liberty  to  state  special  circumstances 
relating  to  the  matters  aforesaid ;  and  for  the  better  taking,  &;c.,  just 
allowances.    And  this  Court  being  desirous  to  have  the  following 
question  of  fact  decided  by  a  jury,  viz.  whether  on  the  81st  of  March 
last,  the  plaintiffs,  to  the  damage  and  injury  of  the  defendant,  pre- 
vented the  defendant  from  completing  the  contract  dated  the  22nd 
day  of  December,  1846,  in  Ac,  and  employed  their  own  workmen 
to  complete  the  same :  It  is  ordered,  that  a  writ  of  summons  be 
issued  out  of  &c.  by  the  defendant  against  the  Company,  pursuant 
to  the  Act  8  &  9  Vict.  c.  109.    Direction  to  proceed  to  trial  at  the 
next  Assizes  at  Liverpool.   Upon  such  trial,  the  Company  to  admit 
that,  on  the  Slst  of  March,  they  did  in  fact  prevent  the  defendant 
from  completing  the  contract,  and  did  employ  their  own  workmen 
to  complete  the  same.    Order  to  produce  &c.    And  this  Court  doth 
reserve  the  question,  whether  the  defendant  is  entitled  to  any  com- 
pensation in  respect  of  the  loss  of  profits  in  not  executing  the  parts 
of  the  branch  railway  not  executed ;  and  this  Court  doth  reserve  all 
further  directions,  and  the  costs  of  this  application,  until  after  the 
said  trial,  and  the  said  Master  shall  have  made  his  report.    Liberty 
to  apply.    Order  to  be  without  prejudice  to  the  right  of  either  party 
to  app^.— Reg.  Lib.,  1923.    6th  July,  1849. 
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Under  a  power  enabling  a  surviving  or  continuing  truBtee  to  appoint  a 
new  trustee  in  the  place  of  a  trustee  dying,  going  to  reside  abroad,  becoming 
incapable  of  acting,  &c,,  the  surviving  trustee,  although  himself  residing 
abroad,  may  appoint  another  trustee  in  the  place  of  the  one  deceased. 

Although  taking  up  his  permanent  residence  abroad  in  such  a  case  does 
not  ipto/ado  deprive  a  trustee  of  his  office,  yet  it  is  such  a  disqualification 
ss  entitles  the  oestuis  que  trust  to  have  a  new  trustee  appointed  in  his 
place. 

It  IB  the  duty  of  trustees,  having  power  to  appoint  new  trustees,  to  make 
an  appointment  impartially,  as  between  their  oestuis  que  trust,  and  not 
without  communication  with  them. 

rKDER  a  settlement,  dated  the  Ist  of  November,  1833,  a  sum  of 
1,378L,  New  3J  per  cent,  stock,  was  transferred  into  the  names  of 


(1)  In  re  Bignolcr»  SetUemeni  TrusU 
(18T2)  Lu  B.  7  Ch.  223,  41  L.  J.  Ch. 
235,  26  L.  T.   176;    In  re  Earl  of 


Stam/(/rd  [1896]  1  Ch.  288,  296,  65 
L.  J.  Ch.  134,  73  L.  T.  559. 
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O'Bbilly  Alderson  and  Morphett,  upon  trust  for  Ann  the  wife  of  Richard 
aldebsok.  Payne,  for  her  separate  use,  for  her  life ;  and  after  her  decease,  for 
Richard  Payne  the  husband,  for  his  life ;  and  after  the  decease  of 
Richard  Payne  and  Ann  his  wife,  upon  trust,  if  there  should  be  no 
children  of  that  marriage,  for  Martha  O'Reilly  Gross,  and  if  there 
should  be  any  children  of  the  marriage,  then  in  trust  for  Martha 
O'Reilly  Cross  and  such  children  as  Ann  the  wife  should  appoint, 
and  in  equal  shares  in  default  of  appointment.  The  deed  provided, 
that  if  Alderson  and  Morphett,  or  either  of  them,  or  any  future 
trustee  or  trustees  to  be  appointed  as  thereinafter  mentioned, 
should  happen  to  die,  or  go  to  reside  abroad,  or  be  desirous  of  being 
discharged  of  and  from,  or  refuse  or  decline  to  act  or  become 
incapable  of  acting  in,  the  trusts  thereby  in  them  respectively 
reposed,  before  the  said  trusts  should  be  fully  performed  or  dis- 
charged, then  and  in  such  case,  and  when  and  so  often  as  the  same 
should  happen,  it  should  be  lawful  to  and  for  the  surviving  and 
continuing  trustee,  or  if  there  should  not  be  any  trustee,  then 
to  and  for  the  executors  and  administrators  of  the  last  surviving 
trustee,  by  any  writing  or  writings,  executed  as  therein  mentioned, 
to  nominate,  substitute,  or  appoint  any  other  person  or  persons  to 
be  a  trustee  or  trustees  in  the  stead  or  place  of  the  trustee  or 
trustees  so  dying,  or  going  to  reside  abroad,  or  desiring  to  be 
discharged,  or  refusing  or  declining  to  act,  or  becoming  incapable 
of  acting  as  aforesaid. 
There  were  no  children  of  the  marriage,  and  Ann  the  wife  died, 
[  *102  ]  leaving  her  husband  surviving.  Morphett,  one  *of  the  trustees, 
died  in  December,  1848,  and  Alderson,  the  other  trustee,  resided  in 
France.  The  plaintiff  was  a  purchaser  of  the  reversionary  interest 
of  Martha  O'Reilly  Cross,  and  the  plaintiff's  solicitor,  soon  after  the 
death  of  Morphett,  forwarded  to  Alderson  a  deed  for  the  appoint- 
ment of  Brady  as  a  new  trustee ;  and  the  solicitor  of  Payne,  the 
tenant  for  life,  being  also  in  communication  with  Alderson,  prepared 
a  deed  for  the  appointment  of  Freeman  as  a  new  trustee,  and  which 
latter  deed  Alderson  executed.  The  plaintiff,  on  becoming  aware  of 
this  appointment,  placed  a  distringas  on  the  stock.  Alderson  being 
thus  prevented  from  transferring  the  fund  into  the  names  of  himself 
and  Freeman,  the  solicitor  for  Payne  and  Alderson  gave  notice  to 
remove  the  distringas^  and  the  bill  was  thereupon  filed  to  restrain 
the  transfer. 

The  Solicitor-Oeneral  and  Mr.  Rogers  for  the  motion. 
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Mr.  Wood  and  Mr.  J.  H.  Palmer,  contrh  :  O'Rbillv 

V. 

The  questions  argued  were :  First,  whether  the  power  of  appoint-  aldkw on. 
ment  of  new  trustees  could  be  executed  by  Alderson,  after  he 
had  taken  up  his  residence  abroad;  secondly,  whether  such 
residence  abroad  did  not  incapacitate  him  from  continuing  a 
trustee,  and  therefore  form  a  ground  for  taking  the  fund  out 
of  bis  control ;  and  lastly,  whether  his  conduct  in  appointing  a 
new  trustee  without  communicating  his  intention  of  doing  so  to  the 
plaintiff,  and  in  attempting  to  remove  the  distringas,  was  nut 
improper,  and  a  ground  for  taking  the  fund  out  of  his  power. 

Thb  Yicb-Chaxcellor  : 

Each  party  in  this  case  appears  to  have  done  his  utmost  to  put 
himself  as  far  as  was  possible  in  the  wrong,  without  doing  that 
which  the  Court  would  act  upon  as  being  illegal.  Alderson,  the 
surviving  trustee  of  the  stock,  appears  *for  nearly  six  years  before,  [  *i<>-^  J 
and  at  the  time  of  the  death  of  Morphett,  his  co-trustee,  to  have 
had,  and  he  still  has,  his  permanent  residence  at  Calais.  In  this 
state  of  things,  the  right  of  the  plaintiff  to  have  a  new  trustee  is  not 
to  be  disputed.  But  what  was  the  proper  course  ?  Surely  to  com- 
municate with  the  defendant ;  or,  if  he  thought  right  to  apply  to 
Alderson,  he  should  have  made  known  to  him  his  own  wishes,  and 
requested  him  to  make  the  necessary  communications  to  Payne,  the 
tenant  for  life.  But  instead  of  this,  he  selects  Brady  as  a  trustee  for 
himself,  and  requests  Alderson  to  execute  a  deed  prepared  by  his 
solicitor,  appointing  Brady  as  such  trustee, — the  letters  of  his 
solicitor  to  Alderson  being  calculated  to  impress  Alderson's  mind 
with  the  idea  that  he  was  acting  for  the  defendant  as  well  as  for 
the  plaintiff,  whilst  in  truth  all  was  behind  the  back  of  the  defen- 
dant ;  and  nothing  could  well  be  more  improper. 

Alderson,  however,  did  not  execute  the  deed ;  but  came  from 
Calais,  and  (as  I  understand)  discovered  that  the  letters  of  the 
plaintiff's  solicitor  had  been  ex  parte  as  regarded  Payne.  But, 
unless  the  conduct  previously  pursued  by  the  plaintiff  could  justify 
it,  a  course  of  conduct,  not  much  less  objectionable,  is  pursued  on 
the  part  of  Payne.  Without  any  communication  to  the  plaintiff, 
either  that  Brady  would  not  be  appointed,  or  that  another  person 
(Freeman)  is  to  be  appointed,  Alderson,  at  the  suggestion  of  Payne, 
appoints  Freeman,  and  proceeds  to  the  Bank  to  transfer  the  stock 
into  the  joint  names  of  Alderson  and  Freeman ;  a  transfer  which  is 
prevented  only  by  the  distringas.    Now,  without  saying  that  the 
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o*Rbillt  appointment  of  Freeman  is  invalid,  by  reason  of  this  ex  parte  pro- 
AI.DKR80N.  ceeding,  I  feel  it  a  daty  to  declare  that  the  appointment  of  Free- 
man, ex  parte,  was  most  objectionable.  The  tenant  for  life  and 
remainderman  being  both  adult,  why  is  a  trustee  to  act  ex  parte  in 
[  'lu^  ]  a  point  so  important  as  *the  appointment  of  a  trustee  of  their 
property  ?  I  know  I  correctly  state  the  practice  of  professional 
men  when  I  say  that  this  is  not  the  course  usual  in  such  cases.  I 
am  sure  it  is  not  that  even  course  which  a  trustee  ought  to  bold 
between  his  cestui  que  trusts,  and  I  am  equally  sure  that  it  is  a  most 
indiscreet  course  as  regards  his  own  indemnity.  The  proposition 
that  the  previous  conduct,  on  the  part  of  the  plaintiff,  justified  the 
defendant,  Payne,  is  inadmissible.  The  consequences,  now  before 
me,  supersede  the  necessity  of  any  further  comment.  An  expensive 
motion  has  been  occasioned  upon  a  point  involving  no  question  of 
right,  which  a  little  temper  and  discretion  would  certainly  have  settled. 
Upon  the  merits,  I  think  that  Alderson  had  power  to  appoint  a 
new  trustee  in  the  room  of  Morphett,  notwithstanding  his  permu- 
nent  residence  at  Calais ;  and  the  only  question,  possibly,  might  be 
this:  whether,  if  Alderson  chose  to  appoint  Freeman,  a  person  to 
whom  the  plaintiff  objects,  behind  the  back  of  the  plaintiff,  knowing 
that  the  plaintiff  desired  to  be  consulted  as  to  the  appointment  of 
the  trustee ;  whether,  in  that  case,  the  plaintiff  is  not  entitled  to 
require  Alderson  to  justify  the  appointment?  But  I  will  assume 
the  appointment  to  be  unobjectionable.  The  question  then  will  be 
— whether,  if  the  fund  should  be  transferred  into  the  joint  names 
of  Alderson  and  Freeman,  it  will  be  in  that  state  in  which  it  ought 
to  be  under  the  trusts  of  the  settlement ;  the  plaintiff,  one  of  the 
cestui  que  trusts,  objecting  to  it  ?  This  makes  the  objection  depend 
not  upon  the  appointment  of  Freeman,  but  upon  the  stock  con- 
tinuing in  the  name  of  Alderson,  solely  or  jointly  with  another, 
when  his  permanent  residence  is  admitted  to  be  in  foreign  parts. 
Now  I  confess  that  circumstance  appears  to  me  to  place  Alderson, 
priind  facte,  under  a  disqualification  for  the  office  of  trustee ;  not 
such  a  disqualification  as,  ipso  facto,  makes  him  not  a  trustee,  but 
[  •105  ]  *such  a  disqualification  as,  prima  facie,  entitles  any  cestui  que  trust 
to  require  that  the  office  should  be  filled  by  another  trustee.  It 
was  said  that  the  appointment  of  a  new  trustee,  in  such  a  case,  was 
not  compulsory  upon  any  one,  but  discretionary.  To  that  obser\^- 
tion,  in  the  case  of  a  trustee  taking  up  his  residence  permanently 
abroad,  I  am  not  prepared  to  accede.  I  do  not  say  that  a  case 
might  not  exist  in  which  a  trustee  might  not  properly  refuse  to 
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appoint  a  new  trustee,  only  because  a  trustee  had  gone  abroad ;  o*Rkillt 
bat,  in  the  case  of  permanent  residence  abroad,  I  think  that  if  a  ALDBiisoK. 
trustee,  having  power  to  appoint  another  in  his  place,  should 
refuse  to  exercise  that  power,  the  Court  would  control  his  discretion. 
If  Freeman  should  die  in  the  h'fetime  of  Alderson,  the  trust  will 
again  be  exposed  to  the  inconvenience  of  an  absent  trustee  ;  a  case 
which  I  observed,  at  the  time  of  the  argument,  is  omissus ;  I  may 
suppose,  also,  the  case  of  incapacity  from  lunacy  or  other  causes. 

I  think  that,  pending  the  suit,  the  position  of  the  stock  ought 
not  to  be  altered,  by  placing  it  in  a  state  in  which  it  ought  not  to 
be;  and  that  the  injunction,  therefore,  ought  to  be  granted  to 
restrain  the  transfer  until  the  hearing  of  the  cause,  or  farther  order. 

The  cause  was  afterwards  heard,  and  the  fund  transferred  into 
Court. 


ATTORNEY-GENERAL   v.   THOMPSON  (1).  ,  ^^*f- , 

^   ^  Jan,  25,  29, 

(8  Hare,  106—120.)  31. 

Where  the  respective  titles  alleged  by  the  plaintiff  and  defendant  were       Wioiiam 
antagonistic,  the  plaintiff  claiming  the  reversion  in  lands  alleged  to  be  in  the  V.-C. 

poflsession  of  the  defendant  as  lessee,  and  the  defendant  claiming  to  be  [  106  J 
entitled  in  fee  to  the  lands,  but  admitting  that  he  derived  his  title  under 
a  person  alleged  by  the  plaintiff  to  have  been  lessee  only,  and  that  the 
parcels  mentioned  in  the  deed  under  which  he  claimed,  in  some  respects, 
although  not  whollj*,  corresponded  with  the  parcels  described  in  the  demise 
to  the  alleged  lessee,  it  was  held  that  the  plaintiff  was  entitled  to  a  dis- 
covery of  the  parcels,  and  to  a  production  of  so  much  of  the  purchase  deed 
as  described  them. 

A  plaintiff  is  not  entitled  to  discovery  of  documents,  the  right  to  the 
possession  or  inspection  of  which  is  not  necessary  to  the  proof,  and  is  only 
consequential  upon  the  existence  of  the  title  he  claims,  that  title  not  being 
admitted,  but  where  the  Court  finds  upon  the  answer,  that,  although  the 
title  of  the  plaintiff  is  not  admitted,  the  question  as  to  the  existence  of  that 
titie  is  a  question  to  be  tried,  the  plaintiff  is  entitled  to  the  discoveiy  and 
production  of  particulars  material  to  establish  his  case  on  the  trial. 

Considerations  of  the  limits  of  the  right  to  discovery,  in  cases  of  adverse 
title,  of  the  deeds  and  evidences  in  the  possession  of  the  defendant. 

The  original  information  stated  an  indenture  of  feoffment  of  the 
1st  of  October,  1735,  made  by  Evan  Treham,  of  his  part  or  share 
of  the  farm  and  lands  called  Penydarren,  otherwise  Ton-y-fald, 
containing  the  several  closes  therein  named,  to  and  to  the  use  of 
John  Williams,  his  heirs  and  assigns,  and  a  lease,  dated  the  2nd  of 
October,  1785,  made  by  John  Williams,  of  the  same  premises,  for  a 

(1)  Budden  y.  Wilhimon  [1893]  2  Q.  B.  432,  63  L.  J.  Q.  B.  32,  60  L.  T.  427. 
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A..G.  tenn  of  nine  hundred  and  ninety-nine  years,  to  the  said  Evan 
Thomwon.  Treham,  reserving  an  annual  rent  of  SI.  The  information  then 
stated  a  devise  by  the  will  of  John  Williams,  dated  the  18th  of 
November,  1735,  of  his  undivided  moiety  of  the  farm  and  lands 
called  Penydarren,  otherwise  Ton-y-fald,  containing  the  several 
closes  therein  named,  subject  to  the  said  lease,  to  trustees,  upon 
trust  for  the  Protestant  Dissenters  of  Merthyr  Tydvil ;  and  that, 
in  1784,  the  person  entitled  to  the  residue  of  the  term  joined 
with  the  owner  of  the  other  moiety  of  the  premises  in  demising 
the  entirety  for  some  long  term  for  mining  purposes;  that  the 
defendants,  Thompson  and  Forman,  had  come  into  possession  of 
the  premises  under  such  demise  of  1784 ;  that  the  said  defendants, 
or  those  under  whom  they  claimed,  had  procured  to  themselves 
an  assignment  of  the  residue  of  the  said  term  of  nine  hundred 
and  ninety-nine  years  in  one  moiety,  and  a  conveyance  of  the 
[  *107  ]  *other  moiety  :  that  the  defendants  had  worked  the  mines  under 
the  lands  contained  in  the  demise  of  nine  hundred  and  ninety- 
nine  years,  and  had  taken  large  quantities  of  minerals  and  ore 
therefrom  ;  and  the  information  prayed  an  injunction  and  account. 
The  defendants  by  their  answer  stated  an  indenture  of  feoffiuent 
of  the  4th  of  June,  1728,  whereby  a  moiety  of  Tyr  Ton-y-fald  (con- 
taining the  parcels  therein  described)  was  conveyed  to  Evan 
Treharn,  his  heirs  and  assigns  ;  but  the  defendants  added,  ''  that 
the  parcels  comprised  and  described  in  the  said  feoffment  of  the  4th 
of  June,  1728,  do  not  correspond  either  in  quantity  or  description 
with  the  parcels  comprised  in  the  indenture  of  feoffment  of 
the  1st  of  October,  1785,  in  the  said  information  set  forth,  as 
the  same  are  therein  described  and  set  forth,  although  some  of 
such  last-mentioned  parcels  are  the  same  in  description  but  not  in 
quantity  as  some  of  the  parcels  in  the  said  indenture  of  feoffment 
of  the  4th  of  June,  1728.  But  the  defendants  say,  they  have  never 
seen  the  indenture  of  feoffment  of  the  1st  of  October,  1735,  or  the 
indenture  of  lease  of  the  2nd  of  October,  1735,  in  the  said  infer. 
mation  set  forth,  nor  is  any  mention  or  allusion  whatever  made  to 
either  of  such  last-mentioned  instruments  in  the  abstract  of  title, 
or  in  any  of  the  deeds  which  were  furnished  to  the  parties  under 
whom  these  defendants  now  claim  to  be  entitled  in  fee-simple  to 
one  moiety  of  the  hereditaments  and  premises  comprised  in  the 
said  feoffment  of  the  4th  of  June,  1728,  upon  their  purchase 
thereof  in  the  year  1801,  as  after  mentioned;  nor  had  theae 
defendants  any  reason  to  believe  or  suspect,  nor  did  they  believe  or 
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suspect,   or  ever  hear   till  the  year  1842,  that  there  were  such        a.-g. 
deeds    as    the   feoffment  'of  the    1st   of   October,  1785,  and  the    Thompson. 
indenture    of    lease  of   the  2nd   of  October,   1735,  in  the  said 
information  mentioned." 

The  defendants  stated  certain  mortgage  deeds  made  by  the  heir-  [  1^8  ] 
at-law  of  Evan  Treharn  in  1775,  purporting  to  convey  the  premises 
in  fee  without  any  mention  of  the  alleged  deeds  of  1735 ;  and  they 
also  stated  several  demises  of  the  undivided  moieties  of  the  said  pre- 
mises by  such  heir-at-law,  and  by  the  owner  of  the  other  moiety  in 
1784,  with  power  to  work  the  mines,  to  persons  who  formed  a 
partnership  called  the  Penydarren  Iron  Company,  and  which 
partnership  afterwards  purchased  the  fee-simple  of  a  moiety  of 
Ton-y-fald,  which  was  duly  conveyed  to  them  by  indentures  of 
lease  and  release  dated  the  20th  and  21st  of  November,  1801,  ''  by 
the  same  description  of  premises  as  the  hereinbefore  stated  descrip- 
tion of  the  premises  comprised  in  the  said  deed  of  feoffment  of  the 
4th  of  June,  1728  (subject  to  the  said  lease  of  1784),  and  save  and 
except  a  lease  of  1796,  to  the  same  partnership ; "  and  also, ''  save 
and  except  a  yearly  rent  of  3Z.  issuing  out  of  the  said  moiety  of  the 
premises  due  to  the  trustees  for  the  time  being  of  Yrusgorgy  Meet- 
ing-house in  Merthyr  Tydvil."  The  defendants  said,  they  believed 
that  the  payment  of  such  3/.  had  not  been  made  by  the  heirs  of 
Evan  Treharn  in  respect  of  the  rent  reserved  by  the  alleged  lease 
of  the  2nd  of  October,  1735;  and  that  the  deeds  of  1801  first 
subjected  the  premises  to  the  said  payment:  they  admitted  the 
l>ayinent  of  the  SL  annually  since  1801.  The  defendants,  among 
other  things,  stated,  that  it  would  appear  from  the  leases  and  docu- 
ments in  their  possession,  that  some  part  of  such  land  was 
divided,  and  the  other  undivided.  The  defendants  claimed  both 
moieties  of  the  land  in  their  possession  under  the  demise  of  1784 ; 
and  under  the  said  conveyance  of  November,  1801,  they  claimed 
the  fee  simple  of  the  moiety  formerly  belonging  to  Evan  Treharn,  and 
they  claimed  to  work  the  mines  under  such  title.  They  denied  that 
the  alleged  term  of  nine  hundred  and  ninety-nine  years  had  ever 
been  assigned  to  them,  or  any  person  under  *whom  they  claimed ;  [  *>09  ] 
and  they  admitted  the  possession  of  the  deeds  of  the  20th  and  21st 
of  November,  1801. 

The  information  was  then  amended,  by  charging  that  the 
defendants  claimed  under  the  alleged  conveyance  of  the  20th  and 
2l8t  of  November,  1801 ;  but  that  if  any  such  conveyance  was  ever 
made,  the  lands  to  which  the  same  applied  were  not  in  fact  the 
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A.-a.        lands  comprised  in  the  indentures  of  the  Ist  and  2nd  of  October, 
Thompbon.    1785,  and  so  it  would  appear  if  the  defendants  would  set  forth  the 
full  particulars  and  quantities  of  the  lands  as  contained  in  the  said 
alleged  indentures  of  the  20th  and  21st  days  of  November,  1801. 

The  information  charged  that  divers  parcels  of  the  lands  which 
the  said  defendants  admitted  to  be  in  their  possession  and  occupa- 
tion, differed  in  quantity  and  description  from,  and  were  not 
identical  with,  the  lands  and  premises  contained  in  or  intended  to 
be  conveyed  by  the  said  indentures  of  the  20th  and  2l8t  days  of 
November,  1801 ;  and  that  the  said  defendants  were,  in  fact,  in  the 
possession  and  occupation  of  the  lands  contained  in  the  said  inden- 
tures of  the  1st  and  2nd  days  of  October,  1785,  as  well  as  of  the 
lands  alleged  by  them  as  aforesaid  to  have  been  conveyed  by  the 
said  indentures  of  the  20th  and  21st  days  of  November,  1801. 

The    answer    to    the    amended    information    denied   that    the 
defendants  claimed  the  lands  mentioned  in  the  information  onder 
the  deeds  of  November,  1801,   save  as  their  former  answer  had 
stated ;  and  they  insisted,  that,  under  the  circumstances,  and  for 
the  occasions  herein  and  in  such  answer  in  that  behalf  set  forth 
(to  which  they  also  craved  leave  to  refer),  they  ought  not  to  be 
compelled,  and  they  therefore  declined  to  set  forth  fully  and  at 
large  the  description  and  quantities  of  the  parcels  of  the  lands  and 
[^110]       ^premises  which  the  said   indentures  of  the  20th  and  2l8t  days 
of  November,  1801,  purport  "and  effect "  to  convey.     For  they 
said  (as  they  alleged  the  fact  and  truth  was,)  that  the  aforesaid 
indentures  of  the  20th  and  2l8t  days  of  November,  1801,  were  their 
own  title  deeds,  and  exclusively  related  to  their  own  title  to  the 
lands  and  premises  of  which  they  were  in  possession,  as  in  their 
said  former  answer  mentioned ;  and  did  not,  as  they  believed,  form 
any  part  of  the  title  of  the  charity  in  the  said  information  mentioned 
to  the  premises  comprised  therein,  and  did  not,  as  they  believed, 
prove  or  tend  to  prove  any  of  the  allegations  in  the  said  amended 
infoimation  mentioned,   any  further  or  otherwise  than  as  snch 
allegations  or  any  of  them  were  or  might  be  therein  and  in  their 
former  answer  admitted  to  be  true.    And  the  defendants  denied  it 
to  be  true,  that  any  part  or  parts  of  the  lands  and  premises  in  their 
possession  or  occupation  did  to  any  extent  differ  in  quantities  or 
description  from,  or  were  or  was  in  any  respects  in  fact  not 
identical  with,  the  lands  and  premises  described  in  the  said  inden* 
tures  of  the  20th  and  21st  days  of  November,  1801,  and  thereby 
purported  to  be  conveyed. 
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On  the  motion  for  the  production  of  the  papers  referred  to  in  the        a. -a. 
schedule  to  the  answer,  the  defendants  resisted  the  production  of    tuompson. 
their  purchase  deeds  of  the  20th  and  2l8t  of  November,  1801. 

The  SdicUur-General  and  Mr,  Blunt  for  the  motion : 

The  admission  of  the  relevancy  of  the  documents  is  sufficient  to 
entitle  the  informant  to  their  production,  unless  the  efifect  of  that 
admission  is  taken  away  by  showing  a  sufficient  ground  of  protec- 
tion. The  assertion  that  the  documents  are  evidences  of  the 
defendants'  title,  and  that  the  defendants  believe  that  they  will  not 
support  that  of  the  plaintiffs,  is  not  alone  a  protection  :  Harris  v. 
Harri9[\).  The  Court  will  judge  of  their  effect  when  the  docu-  [  *"  J 
ments  are  produced.  In  this  case  the  right  of  the  plaintiffs  to  pro- 
duction is  strengthened  by  the  admission  in  the  answer,  that  the 
parcels  described  in  the  several  deeds  do  to  some  extent  at  least 
correspond. 

Mr.  Walker  and  Mr.  Collins,  for  the  defendants,  contended, 
that  there  was  no  ground  upon  which  the  Court  would  order  the 
production  of  the  title  deeds  of  the  defendants.     The  parties  did  not 
claim  under  any  common  title.     There  was  no  identity  shown  to 
exist  between  the  lands,  the  reversion  of  which  was  claimed  by  the 
information,  and  the  lands  in  the  possession  of  the  defendants. 
The  name  of  Evan  Treharn,  indeed,  occurred  in  both  titles,  but  it 
was  mentioned  as  dealing  with  a  different  subject.    A  rent  of  3L 
occurred  in  both  titles;  but  the  rent  on    the   property  to  which 
the  information  referred  was   an   incident   of  the  reversion — the 
rent  on  the  property  of  the  defendants  was  a  rent-charge.     This, 
in  fact,  was  the  case  made  by  the  information.      The   amended 
information  charged  that  the  lands  comprised  in  the  deeds  of  1801, 
and  those  in  the  deeds  of  1785,  were  not  the  same.    Tbe  case,  there- 
fore, stood  thus :  the  charity  claimed  some  estate  of  which,  they 
said,  the  defendants  were  in  possession ;  and  they  said  the  defen- 
dants Lave  deeds  which  relate  to  other  lands,  and  ask  that  they 
maj  be   ordered  to  produce  the  deeds,  not  relating  to  the  lands 
wliich  they  claim,  but   to  other   lands  as  to  which  they  did  not 
dispute  the  defendants'  title.    The  application  was  to  this  extent 
unprecedented.    If  the  informant  might  have  been  entitled  to  the 
production  on  the  original  information  (which,  in  a  case  of  adverse 
title,  was  denied,)  any  pretence  for  such  production  was  excluded 
by  tbe  amendment 

(1)  67  B.  R.  37  (4  Hare,  179). 
— VOL.  LXXXV.  ^^ 
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A.-G.  TfiB    ViCfi-OHANOBLLOB  : 

tHOMPsoK.        There  is  no  doubt  as  to  the  principle  by  which  this  case  must  be 
[  1J2  ]        governed.    It  is  found  in  all  the  authorities,  one  of  the  last  of 
which  is  the  case  of  Glover  v.  Hall  (1).     The  plaintiff  must  show 
that  he  has  an  interest  in  the  document,  the  production  of  which  he 
seeks.    What  is  the  meaning  of  the  term  "  interest  thus  applied  "  ? 
It  is  not  interest  in  the  nature  of  property.     If  the  right  were  so 
limited,  the  production  would  be  very  rarely  obtained.    It  is  suffi- 
cient that  he  be  so  far  interested  in  the  document  as  to  stand  in 
need  of  its  production  for  the  legitimate  purposes  of  the  litigation 
in  which  he  is  engaged  with  the  defendant, — for  the  purposes  of 
the  suit.    He  must  show  that  it  is,  or  may  be,  evidence  which  may 
prove,  or  lead  to  or  assist  in  proving,  his  case  at  the  hearing  of  the 
cause ;  and  this  interest  he  must  make  out  from  the  answer  of  the 
defendant.     It  must  be  shown  that  the  document  is  of  a  character 
that  it  will  or  may  give  a  discovery  of  the  case  or  a  portion  of  the 
case  without  proof  of   which  the  plaintiff  cannot  have  a  decree. 
The  claim   on  behalf  of  the  charity  is  to  the  rent  of  SZ.  a-year, 
under  the  lease  by  Williams  to  Treharn.     The  defendants  claim  to 
hold  the  land  under  a  conveyance  from  Treharn  or  persoQS  claiming 
under  him.    Applying  to  that  state  of  things  the  rule  laid  down  in 
Bolton  V.  Corporation  of  Liverpool  (2)  it  is  clear  that  none  of  the 
deeds  in  the  possession  of  the  defendants  can  prove  the  title  of  the 
charity  to  the  rent  under  the  demise  to  Treharn.    No  case,   at 
least,  is  alleged  to  show  that  any  such  evidence  can  be  found  in 
the  defendants'  deeds.    There  are,  however,  two  things  to  be  proved 
in  support  of  the  information :  first,  that  under   the  demise   of 
Williams,  the  charity  is  entitled  to  the  SI.  a-year ;  and  secondly, 
that  the  defendants  are  in  the  possession  of  the  lands  out  of  which 
[  *ii3  ]      the  81.  a-year  is  to  arise.    If  the  deeds  of  1801,  under  which  "^the 
defendants  say  they  have  purchased  the  lands  in  their  possession, 
will  show  the  identity  of  the  lands,  they  will  prove  one  of  the 
branches  of  the  case,  which,  in  support  of  the  information,  it  is 
necessary  to  establish.    The  defendants,  it  is  true,  deny  the  right 
of  the  charity  to  the  8{.  a-year  which  is  claimed,  but  that  may  be 
proved  by  other  means ;  and  I  cannot,  because  that  part  of  the 
case  is  at  present  not  proved  or  admitted,  refuse  the  plaintiff  the 
discovery  which  he  asks,  to   enable   him  to  make  out  the  other 
part  of  his  case.     It  is  not  like  the  case  of  Adams  v.  Fisher  (s),  in 

(1)  78  R  B.  162  (2  Ph.  484—492).  (3)  46  B.  B.  328  (3  My.  &  Cr.  526). 

(2)  36  B.  B.  251  (1  My.  &  K.  88). 
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which  the  Lord  Ohahcbllor  held  that  the  plamtiff  mast  show  a  ao. 
title  to  the  account,  before  he  was  entitled  to  a  production  of  docu-  xhom^pson. 
ments  relating  to  the  items  of  the  account ;  nor  is  it  like  the  case 
of  DuUesi  V.  Flint  (1),  in  which  a  motion  to  bring  into  Court  money 
admitted  by  the  defendant  to  be  in  his  hands  was  refused,  there 
being  no  admission  of  the  plaintiff's  title.  The  circumstance  that 
the  defendants  ignore  the  title  of  the  charity  is  not  a  reason  for 
refusing  to  discover  whether  the  lands  comprised  in  their  deeds 
are  the  lands  out  of  which  the  rent  which  the  charity  claims 
is  to  issue. 

The  defendants  then  allege  that  the  deeds  of  1801  are  their  own 
title  deeds ;  bat  this  is  not  a  ground  for  refusing  the  production,  so 
far  as  they  may  be  necessary  to  establish  the  title  alleged  by  the 
plaintiff.  In  many  cases  in  which  a  bill  is  filed  to  impeach  a 
deed  under  which  the  defendant  claims,  the  plaintiff  is  entitled 
to  move  for  the  production  of  the  deed.  This  has  been  done  in 
cases  where  it  has  been  alleged  that  something  appears  on  the 
face  of  the  deed  itself,  which  would  tend  to  prove  the  case  of  the 
plaintiff:  Kennedy  y.  Green  {2).  But  it  has  not  been  confined  to 
such  cases.  Applications  were  made  for  the  production  of  instru* 
ments  forming  the  title  of  the  ^defendants  in  the  cases  of  Beckford  [  *ii^  ] 
V.  WUdman  (3),  Tyler  v.  Drayton  (♦),  Balch  v.  Syines  (5),  Fencott  v. 
Clarke  (e),  Neate  v.  Latimer  (7),  PUkington  v.  HimswoHh  (8),  and 
Carter  v.  Ooetze  (9) ;  and  in  all  these  cases  I  believe  the  production 
was  ordered.  The  Court  has  not  been  precluded  from  making  the 
order  by  the  mere  denial  of  the  plaintiff's  title,  but  has  gone  into 
the  inquiry, — whether  it  did  not  appear  by  the  answer  that  there 
was  a  question  to  be  tried,  upon  which  question  the  documents 
might  famish  evidence  on  behalf  of  the  plaintiff.  There  are  cer- 
tainly cases  m  which  titl^-deeds  are  spoken  of  as  if  they  were  the 
Bubjeets  of  a  particular  privilege,  but  I  do  not  think  that  it  has 
ever  been  decided  that  a  ground  must  be  laid  for  their  production 
which  does  not  apply  to  other  documents. 

Thb  Yicb-Chancbllob  : 

In  this  case  I  shall  not  recur  at  large  to  the  points  I  observed 
apon  at  the  close  of  the  argument,  relating  to  the  principle  by 

(1)  4  My.  &  Cr.  502.  (6)  6  Sim.  8. 

(2)  38  B.  E.  60  (6  Sim.  6).  (7)  47  B.  E.  413  (4  CI.  &  Fio.  570). 

(3)  16  Vee.  438.  (8)  1  Y.  &  0.  617. 

(4)  2  Sim.  &  St  309.  (9)  2  Keen,  581. 

(5)  23  B.  B.  195  (T.  &  B.  87). 
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A.  o.        which  my  jadgment  must  be  guided.    To  one  point  only  I  think  it 
Thompson,     ^^ght  to  recur,  I  mean  the  distinction  between  cases  of  the  class  now 
before  me,  and  cases  such  as  Dublesa  v.  Flint  (1),  and  Adams  v. 
Fisher  (2),  and  other  like  cases  in  which  the  Court  has  said,  that 
as  the  plainti£f's  title  was  not  admitted,  the  Court  would  not  before 
the  hearing  make  an  order  against  the  defendant,  to  which  order 
the  plaintiff  would  not  be  entitled  unless  he  had  the  title  which  he 
asserted.    The  object  of  the  motion  in  this  case  is  to  obtain  evidence 
(by  means  of  discovery),  by  which  evidence  the  plaintiff's  title  is  to 
[  ♦lis  ]       be  *proved  at  the  hearing.     To  refuse  a  discovery  because  his  title 
is  not  admitted,  would  be  to  refuse  it  in  the  case  in  which  it  is 
wanted,  and  for  which  the  rule  of  the  Court  giving  discovery  to  the 
plaintiff  intended  to  provide.     In  Adanis  v.  Fisher,  the  plamtiil 
alleged  that  the  defendant  was  an  accounting  party  to  the  plaintiff's 
testator,  in  respect  to  his  employment  by  the  testator;  and  the 
plaintiff  moved  for  the  production  of  documents  in  the  defendant's 
possession,  relating  to  matters  of  the  alleged  employment.     The 
defendant  denied  his  employment  by  the  testator,  and  his  liability 
to  account  to  the  testator's  estate, — he  said  that  the  person  who 
employed  him,  and  to  whom  alone  he  was  accountable,  was  a  third 
person,  A.  B., — who  was  the  testator's  agent,  and  was  accountable 
to  his  estate ;  and  the  Lord  Chancellor  decided,  that  until  the 
privity  between  the  defendant  and  the  testator's  estate  was  estab- 
lished, it  was  premature  to  call  for  a  production  of  documents, 
which  related  exclusively  to  the  items  of  the  account.     The  same 
reasoning  would  not  apply,  if,  as  in  Harris  v.  Harris  (3),  (cited  at  the 
Bar),  the  contents  of  the  documents  had  related  to  the  fundamental 
point  in  the  plaintiff's  case,  namely,  his  right  to  call  for  an  account. 
The  only  inconvenience  which  the  decision  in  Adams  v.  Fisher 
would  occasion  to  the  plaintiff,  was  some  possible  delay  (see  lion-i' 
v.  ^'ee^d  (4),  and  the  possible  loss  of  evidence  by  the  death  of  the 
defendant)— an  observation  which  applies  less  strongly  to  the  pro- 
duction of  documents  than  to  the  answer  of  a  defendant  upon 
exceptions  in  the  common  form.     And  therefore  it  was  that  I  s^iid 
daring  the  argument,  than  an  unnecessary   difficulty  had   been 
created  on  the  part  of  the  plaintiff,  by  moving  for  the  production 
of  the  deed  of  1801,  instead  of  requiring  the  defendants,  by  excep- 
tions to  their  answer,  to  set  out  the  descriptions  of  the  parcels 
contained  in  that  deed. 

(1)  4  My.  &  Cr.  502.  (3)  67  R.  R.  37  .4  Hare,  179). 

(2)  4d  B.  E.  328  (3  My.  &  Or.  d20).  (4)  15  Yes.  372. 
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It  was  said  indeed,  that  a  motion  for  the  production  of  docnments        a.^. 
in  a  case  like  the  present,  is  analogous  in  principle  to  exceptions  to    Thompson. 
an  answer,  as  teing  the  process  of  the  Court  for  compelling  the        [  ii«] 
defendant  to  perfect  his  answer.    This  in  some  sense  may  be  true, 
and  ample  authority  for  the  position  may  be  found  in  Lord  Eldon's 
judgments  ;  but  the  Court  (and  with  good  practical  reasons  on  its 
side)  will  in  many  cases  compel  a  defendant  to  answer  direct  ques- 
tions, the  answer  to  which  the  Court  may  be  less  ready  to  allow  a 
plainti£f  to  seek  by  ransacking  the  papers  of  his  opponent. 

I  have  read  the  pleadings  in  this  case,  and  I  believe  I  state  the 
case  with  sufficient  accuracy  for  the  present  purpose,  by  saying 
that  the  Attamey-Oenei-al,  by  the  original  and  amended  informa- 
tion, represents  the  charity  to  be  entitled  in  fee  simple,  under  the 
will  of  John  Williams,  to  an  undivided  moiety  of  the  lands  of 
Penydarren,  otherwise  Ton-y-fald,  subject  to  a  term  of  nine  hundred 
and  ninety-nine  years,  under  a  lease  dated  the  2nd  of  October, 
1735  ;  upon  which  lease  was  reserved  an  annual  rent  of  91.     The 
information  treats  the  defendants  as  in  lawful  possession  of  the 
property  derivatively  under  the  lease  of  the  2nd  of  October,  1785, 
and  complains  of  their  working  the  mines,  which,  as  lessees  for 
years,  they  could  not  lawfully  do,  and  asks  relief  accordingly.    The 
defendants  ignore  the  plaintiff's  case  altogether,  and  claim  to  be 
entitled  to  the  entirety  of  the  property  of  which  they  are  in  posses- 
sion under  two  different  titles,  applicable  to  the  two  different  moieties 
of  the  entire  estate.    The  title  to  one  moiety  commences  in  1728, 
in  a  conveyance  to  Evan  Treharn,  in  fee,  of  one  moiety  of  Peny- 
darren, otherwise  Ton-y-fald.    In  November,  1801,  the  defendants, 
or  those  under  whom  they  claim,  purchased  of  parties  claiming 
under  Evan  Treharn  one  moiety  of  Penydarren,  otherwise  Ton-y- 
fald,  'subject  to  an  annual  payment  of  8!.,  issuing  out  of  the  moiety      [  *n7  ] 
thereby  bargained  and  sold,  due  to  the  trustees,  for  the  time  being, 
of  a  certain  meeting-house  in  Merthyr  Tydvil.     They  say  that  the 
number  of  closes,  and  the  quantity  of  land,  a  moiety  of  which  they 
purchased,  do  not  correspond  with  those  stated  in  the  information 
to  be  contained  in  a  certain  deed  of  feoffment  of  the  1st  of  October, 
1735,  which  is  the  root  of  the  title  of  Williams,  the  plaintiff's 
testator ;  but  they  admit  a  correspondence,  or  similarity  between 
some  of  the  parcels  in  the  deeds  of  1728  and  1785,  as  the  latter  are 
stated  in  the  information.    They  say  the  deed  of  November,  1801, 
is  their  title  deed ;  that  it  shows  their  title,  and  not  that  of  the 
plaintiff,  and  that  they  are  not  bound  to  produce  it    The  other 
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A..G.        moiety  ivas  purchased  by  the  defendants  under  one  Richards  in 
Thompson.     1^84,  but  no  question  ui^on  thjs  arose.    All  that  is  now  asked  by 
the  motion  is,  a  production  of  the  deed  of  November,  1801. 

A  question  arose  upon  the  amendments,  which  I  will  presently 
notice.  At  present  I  will  suppose  that  no  difference  has  been  made 
in  the  question  by  the  amendments,  or  the  answer  to  them. 

The  defendants  are,  prima  facie,  right  in  their  argument.  Their 
title  deeds  cannot,  in  a  case  like  this,  help  to  prove  the  plaintiff's 
case.  Tn  fact  they  are  antagonistic.  A  main  question,  and  one 
most  prominent  upon  the  pleadings,  is  the  identity  of  parcels,  and 
that  the  plaintiff  will  be  bound  to  prove  at  the  hearing,  and  is, 
therefore,  privid  facie,  entitled  to  discovery  from  the  defendants, 
not  including  the  conveyance  of  1801,  if  that  will  prove  the  identity 
of  the  parcels.  The  plaintiff  may  be  able  to  prove  the  deed  of 
October,  1785,  and  the  will  of  Williams ;  but  that  will  not  entitle 
.him  to  a  decree  at  the  hearing  without  proof  as  to  the  identity ; 
[  *iis  ]  *and  that  which  is  necessary  to  perfect  his  right  to  a  decree,  he  is 
entitled  to  now  in  the  form  of  discovery. 

Admitting,  then,  the  validity  of  the  defendants'  objection  in  the 
first  instance,  the  question  is,  whether  the  admissions,  in  the 
answer,  do  not  show  that  the  plaintiff  has  an  interest  in  the  deed 
for  the  purpose  I  have  referred  to  ?  I  think  that  the  answer  mast 
be  given  in  the  affirmative.  The  persons  under  whom  both  parties 
claim  (the  Trehams);  the  general  name  of  the  property,  Peny- 
darren,  otherwise  Ton-y-fald ;  the  division  of  that  into  moietiea  ; 
the  correspondence,  or  similarity  of  the  names  in  some  of  the 
parcels,  and  the  SI.  per  annum,  applicable  to  each,  appear  to  me 
conclusively  to  show  that  the  contents  of  that  document  must  be 
material  as  evidence  with  respect  to  the  identity  of  the  parcels. 

But  it  was  argued,  that  the  bill  had  been  amended  since  the  answer, 
and  that  the  admissions  in  the  answer  to  the  original  bill  were  not 
to  be  taken  as  answers  to  the  matters  in  the  amended  bill.  I  will 
not  deny  that  a  case  might  well  arise,  indeed  I  have  known  several, 
in  which  it  would  be  unjust  to  treat  an  answer  to  an  original  bill 
as  an  admission  of  matter  contained  in  an  amended  bill.  One 
remarkable  case  occurred  in  this  Court,  where  the  bill  was 
amended,  making  no  alteration,  except  in  the  dates  of  certain 
deeds.  The  answer  to  the  original  bill  was  the  admission  of  the 
existence  of  the  documents  in  the  bill  mentioned,  which,  of  course, 
was  not  to  be  taken  as  an  admission  in  the  case  of  the  amended 
bill.     The  case,  as  I  have  said,  may  occur,  but  I  have  not  been 
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able  to  discover  any  such  case  in  these  pleadings.     The    defen-        a..g. 
dants  have  raised  no  such  point  by  their  answer,  nor  has  it  been    Thompson. 
ar<;ned  that  anything  which  appears  on  that  answer  to  the  amended 
bill,  alters  the  question  now  before  me. 

Bat  it  was  farther  said,  and  this  struck  me  very  much  at  the  [  119  ] 
time,  that  the  grounds  upon  which  I  have  intimated  that  the 
motion  might  succeed  were  excluded  by  the  amendments.  My 
argament  being,  that  the  deed  of  1801  might  prove  the  identity  of 
the  parcels  in  the  deed  of  the  1st  of  October,  17S5,  with  those  in 
the  possession  of  the  defendants,  whereas  it  was  said  that  the 
amended  information  expressly  charges  that  the  parcels  in  the 
deed  of  November,  1801,  are  not  the  same  with  those  in  the  deed 
of  October,  17S5.  I  cannot  understand  why  the  plaintiff  should 
have  embarrassed  the  case  by  introducing  the  amendment  which 
has  given  rise  to  this  argument.  But,  without  deciding  what  the 
effect  of  that  amendment  is,  I  think,  adverting  to  the  object  and 
frame  of  the  information,  that  the  amended  charge  does  not  raise 
a  material  issue  in  the  cause.  The  issue  is,  whether  the  parcels 
are  identical,  and  not  whether  they  appear  to  be  so  by  the  deeds  of 
1801,  or  any  other  deed  in  particular.  If  at  the  hearing  of  the 
caase  the  deed  of  1801  should  be  produced,  and  the  identity  of 
the  parcels  should  thereby  appear,  it  could  not  be  successfully 
argued  that  the  plaintiff  was  stopped  from  using  the  deed  as 
evidence  by  reason  only  of  the  charge  in  question;  and  the 
admissions  in  the  answer  respecting  the  parcels  in  that  deed,  and 
their  important  bearing  upon  the  question  of  identity,  appear  to 
me  to  give  the  plaintiff  an  interest  in  it  for  the  purpose  of  discovery, 
notwithstanding  the  charge  in  question,  which,  after  all,  is  a  mere 
charge  as  to  the  effect  in  evidence  of  a  document,  the  contents  of 
which  are  not  known  to  the  plaintiff. 

It  was  argued  by  Mr.  Collins  that  the  information  stated  an 
imperfect  title.  I  think  that  that  cannot  be  urged  now  as  a  reason 
for  not  giving  discovery  material  to  the  case,  which  the  plaintiff 
relies  upon.  That,  in  effect,  would  be  to  hold  that  when  the  case 
comes  on  •upon  exceptions,  or  on  a  motion  of  this  kind,  the  defen-  [  *120  ] 
dani  may  show  the  bill  is  demurrable,  and  that,  therefore,  the 
plaintiff  is  not  entitled  to  the  relief  which  he  asks.  I  thought  one 
of  the  New  Orders  had  enabled  a  defendant  to  do  that,  but  the 
LoBD  Chamcellob  has  expressed  a  different  opinion;  and  upon 
that  point  the  rule  which  he  has  laid  down  must  govern  the 
present  case. 
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A.-G.  The  deed  o!  November,  1801,  must  be  produced.    The  form  of 

Thompson,  the  order  should  be  that  the  defendants  are  to  produce  the  docu- 
ments for  the  plaintiff's  inspection,  but  with  liberty  to  conceal  their 
contents,  except  what  relates  to  the  parcels. 


1849.  TAYLOR  V.  TAYLOR  (1). 

21.  (8  Hare,  120—129.) 

WioRAM  Interest  not  given  on  the  arrears  of  an  annuity,  unpaid  for  several  yeaiu 

V..C.   '  during  the  progress  of  the  cause — although  the  suit  was  instituted  bj,  and 

r  ]20  1  ^  receiver  appointed  on  the  application  of,  the  residuary  legatee — and  the 

surplus  income  out  of  which  the  annuity  was  payable  was  brought  into 

Court,  and  made  productive. 

In  order  to  entitle  an  annuitant,  whose  annuity  is  payable  from  a  fund 
which  has  been  brought  into  Court,  to  any  profit  which  may  have  been 
made  by  the  investment  of  the  arrears  of  his  annuity,  he  should  procure 
the  arrears  to  be  set  apart  and  distinguished  from  the  general  estate. 

The  claim  of  an  annuitant  to  interest  is  not  affected  by  the  circumatance 
that  the  annuity  is  secured  by  a  term  of  years,  of  which  he  ia  himself 
trustee,  if  his  title  to  the  annuity,  in  the  circumstances  of  the  case,  is  one 
of  sufficient  doubt  to  require  the  direction  of  the  Court. 

An  annuitant  who  has  established  his  right  to  an  annuity  in  a  proceeding 
directed  by  the  Court  for  trying  his  right,  may  immediately  apply  for 
the  appropriation  of  the  portion  of  the  fund  necessary  for  its  payment. 

The  testator  Joseph  Taylor,  by  his  will,  made  in  1837,  gave  an 
annuity  of  500Z.  per  annum  unto  Edward  Wainhonse  (whom  he 
appointed  one  of  his  trustees  and  executors,  and  who  alone  acted  in 
[  ♦121  ]  the  trust),  for  his  life,  if  he  *should  so  long  continue  solvent,  by 
half-yearly  payments,  the  first  half-yearly  payment  to  be  made  at 
the  end  of  two  years  next  after  his  (the  testator's)  decease ;  but  if 
the  said  Edward  Wainhouse  should  become  bankrupt,  or  execute 
an  assignment  of  his  estate  for  the  benefit  of  his  creditors,  or  take 
the  benefit  of  the  Act  for  the  Belief  of  Insolvent  Debtors,  or  become 
insolvent  in  the  ordinary  mercantile  acceptation  of  that  term,  then 
and  from  thenceforth  the  said  annuity  of  500Z.  to  the  said  Edward 
Wainhouse  should  cease  and  be  no  longer  payable  to  him  or  his 
assigns,  and  in  all  or  any  of  the  said  events,  he  (the  testator)  did 
thereby  will  and  direct  that  the  same  annuity  of  500Z.  should  go  to 
and  be  paid  (instead  of  to  the  said  Edward  Wainhouse  or  his 
assigns)  unto  and  equally  among  Dorothy,  Elizabeth,  and  Caroline, 
the  sisters  of  the  said  Edward  Wainhouse,  for  their  separate  use, 

(1)  Blogg  V.  Johnson  (1867)  L.  R.  2      Ca.  at  p.  305,  45  L.  J.  Ch.  713,   35 
Ch.  225,  36  L.  J.  Ch.  850,  16  L.  T.      L.  T.  174. 
306 ;  Eduoards  v.  Warden  (1876)  1  App. 
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foi-  and  during  their  respective  natural  lives, — such  annuity  of  5001.      Ta^tlor 
to  continue  and  be  paid  to  the  survivors  and  survivor  of  them.  tayIor. 

The  testator  died  in  1889. 

Edward  Wainhouse  retained  to  himself  the  sums  which  became 
due  in  respect  of  his  annuity  up  to  the  8th  of  April,  1842.  Edward 
Wainhouse  died  on  the  8rd  of  September,  1842,  much  indebted  to 
the  testator's  estate.  The  bill  was  filed  by  the  residuary  legatees 
and  devisees,  and  a  receiver  was  appointed  in  March,  1844.  Eliza- 
beth and  Caroline  Wainhouse,  the  surviving  sisters  of  Edward 
Wainhouse  (Dorothy  being  dead,  and  Elizabeth  being  her  adminis- 
tratrix, and  also  the  personal  representative  of  Edward),  by  their 
answer  set  forth  facts  showing  that  Edward  Wainhouse  was,  at  the 
time  of  his  decease  and  long  prior  thereto,  insolvent.  At  the 
hearing  of  the  cause  the  Court  directed  that  the  plaintiffs,  and 
the  defendants  Elizabeth  and  Caroline  Wainhouse,  should  proceed 
to  a  trial  of  the  following  issue :  "whether,  *within  the  meaning  [•122] 
of  the  testator's  will,  the  said  Edward  Wainhouse  at  any  time,  and 
when,  if  at  all,  subsequently  to  the  decease  of  the  said  testator,  was 
or  became  insolvent  in  the  ordinary  mercantile  acceptation  of  the 
tei-m."  The  issue  was  tried  in  March,  1846,  at  the  Spring  Assizes 
for  the  county  of  York;  and  the  jury  found  that,  within  the 
meaning  of  the  will,  Edward  Wainhouse,  in  the  month  of  March, 
1842,  became  and  was  insolvent  in  the  ordinary  mercantile 
acceptation  of  the  term. 

The  Master  by  his  report  found  that  340Z.  9«.  6d.  was  due  in 
respect  of  the  arrears  of  the  annuity  to  Elizabeth  Wainhouse,  as 
tlie  administratrix  of  Dorothy,  to  the  time  of  her  decease:  that 
1,528Z.  14«.  Id.  was  due  to  Elizabeth  for  such  arrears  up  to  the 
81  h  of  April,  1849 ;  and  that  the  same  amount  was  due  to  Caroline 
for  such  arrears  up  to  the  same  time. 

The  Master  found  that  the  defendants  Elizabeth  and  Caroline 
had  claimed  interest  at  4Z.  per  cent,  on  the  said  arrear,  from  the 
time  when  such  sums  became  due,  and  which  claim  he  had 
disallowed ;  but  at  the  request  of  the  parties,  he  found  and  stated 
that  4,406Z.  Consols,  part  of  the  fund  in  Court,  had  arisen  from 
investments  of  the  income  of  the  real  and  personal  estate  of  the 
testator,  and  that  2281.  Consols,  other  part  of  the  fund  in  Court, 
had  arisen  from  investments  of  the  dividends  of  the  Consols 
purchased  with  such  income. 

The  Solicitor-General  and   Mr.  Amphlett,  for  the  plaintiffs, 
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Tatmk      cited,  as  authorities  against  the  claim  of  the  annuitants  to  interest 

t*. 

Taylok.       on  the  arrears,  the  cases  of  Booth  v.  Leycester  (l),  Tew  v.  Earl  of 
Wintcrton  (2),  Creuze  v.  Lowth  (3),  [and  other  cases]. 

[  123  ]  Mr.  Walker  and  Mr.  Busk  for  the  annuitants : 

*  *  It  is  not  necessary  to  consider  how  the  case  would  have 
stood  if  the  fund  had  been  unproductive ;  and  the  interest  to  be 
given  to  the  annuitants  would  deprive  other  parties  to  that  extent 
of  what  they  would  otherwise  be  entitled  to.  In  this  case  the 
Court  has  to  dispose  of  the  interest  or  dividends  which  the  Master 
finds  to  have  been  actually  made  upon  these  arrears.  It  is  clear, 
also,  that  the  arrear  was  owing  to  the  conduct  of  the  plaintiff,  who 
being  entitled  to  the  residue,  disputed  the  claim  to  the  annuity, 
and  procured  it  to  be  withheld  on  the  ground  of  that  dispute. 
There  is  in  this  case  a  trust,  to  the  benefit  of  which  the  annuitant 
[  *124  ]  is  equally  entitled  with  the  other  parties  interested  under  *the  will. 
There  is  moreover  the  additional  circumstance,  that  one  of  the 
annuitants  became  by  representation  the  trustee  of  the  term  for 
raising  the  annuity,  and  was  therefore  in  a  position  to  satisfy  the 
annuity  by  exercising  his  legal  powers,  if  such  exercise  had  not 
been  prevented  by  the  appointment  of  a  receiver.  He  has  been 
debarred  of  his  legal  remedy.     ♦     *     * 

Thb  Yice-Ghancellor  : 

The  question  in  this  case  is,  whether  interest  should  be  paid 
upon  the  arrears  of  an  annuity  given  by  the  testator  in  the  cause, 
upon  a  contingency,  to  parties  whose  personal  representatives  now 
claim  between  six  and  seven  years  of  such  arrears.  The  testator, 
who  died  in  1839,  gave  the  annuity  in  question  in  a  contingent 
event,  namely,  in  the  event  of  the  legatee  of  the  same  annuity  to 
whom  he  gave  it  in  the  first  instance  becoming  insolvent  in  the 
''  ordinary  mercantile  acceptation  of  the  term,"  and  subject  thereto 
and  to  the  payment  of  other  annuities  and  charges,  he  directed  the 
surplus  income  of  his  estates  to  accumulate  for  the  term  of  eleven 
years,  and  then  gave  his  estates  with  the  accumulations  to  the 
[  •I2fi  ]  infant  plaintiff  in  the  cause.  The  annuity  was  secured  ♦by  a  term 
of  years.  The  event  upon  which  the  annuity  was  given  happened 
in  March,  1842.  In  April,  1848,  at  or  about  which  time  the  first 
payment  of  the  annuity  in  question  became  payable,  the  bill  was 

(1)  44  E.  B.  75  (3  My.  &  Cr.  469).  (3)  4  Br.  0.  0.  157. 

(2)  3  Br.  C.  C.  469. 
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filed,  and  the  object  of  the  bill,  I  am  bound  to  say  {valeat  quantum  Tatlor 
this  observation),  was  not  simply  to  decide  the  question  which  was  tatlob. 
raised  between  the  plaintiff  and  the  annuitants,  but  to  execute  the 
general  trusts  of  the  will,  including  the  trust  for  accumulation.  In 
January,  1844,  a  receiver  was  appointed,  and  it  being  ascertained 
or  admitted  that  the  income  of  the  estate  was  sufiScient  for  the  pay- 
ment of  the  annuities,  the  receiver  was  ordered  to  keep  down  the 
annuities  given  by  the  will,  except*  the  annuity  upon  which  the 
present  question  has  arisen,  and  the  surplus  was  to  accumulate. 
With  respect  to  the  annuity  in  question,  a  doubt,  and  I  think 
a  doobt  sufficient  for  the  intervention  of  a  court  of  equity  in  a  case 
of  (rust,  was  raised,  viz.  whether  the  event  had  happened  upon 
which  alone  the  annuity  in  question  wns  given.  An  issue  was 
directed  to  try  this.  Whether  an  issue  was  the  proper  mode  of 
trying  the  question,  I  need  not  now  consider.  The  issue  was  tried 
in  March,  1846,  and  a  verdict  found  in  favour  of  the  annuitants. 
And  the  case  now  comes  before  me  on  further  directions  upon  the 
Master's  report  in  the  cause  and  upon  the  equity  reserved.  And  I 
am  indebted  to  counsel  for  all  the  assistance  which  can  be  given  to 
the  Court  for  the  purpose  of  enabling  it  to  decide  the  question. 

If  I  were  to  consider  the  case  in  the  abstract,  it  is  in  some 
respects  a  very  favourable  case  for  giving  interest  upon  the  arrears 
of  the  annuity.  The  fund  was  clear  at  the  time  the  first  payment 
of  the  annoity  became  payable.  The  annuitants,  respecting  whose 
annuities  no  controversy  existed,  have  received  payment  of  their 
annuities  under  the  order  of  the  Court.  And  the  surplus  income 
of  the  estates  (including  that  portion  of  the  income  which  *the  [  *i?6  ] 
annuitants  in  question  would  have  received  but  for  the  dispute 
which  has  arisen)  has  been  made  productive  under  the  order  of  the 
Courty  and  is  now  in  the  hands  of  the  Court  to  be  distributed. 

This  last  point  does  not  strictly  apply  to  the  question  of  interest 
upon  the  arrears :  it  may  entitle  the  parties  to  the  profit  actually 
made  by  the  investment  of  money  which  ought  to  have  been  paid 
to  them  instead  of  being  invested.  But  the  question  of  interest 
upon  the  arrears  of  an  annuity  depends  upon  different  reasoning. 
I  will  notice  this  point  presently,  first  disposing  of  the  question  of 
interest. 

Upon  the  question  of  interest,  it  was  properly  admitted  that  the 
arrears  of  an  annuity  do  not  carry  interest,  except  under  special 
cirenmstances.  The  question  therefore  is,  whether  any  such 
special  ctrcnuistAnces  exist  in  the  ])resent  case.     I  need  not  notice 
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Taylor  the  older  cases,  in  which  it  was  held  that  where  the  annuity  was 
TAvrioR.  given  for  subsistence-money  interest  would  be  given  on  the  arrears. 
Tlie  point  does  not  arise,  and  the  cases,  I  believe,  have  been  over- 
ruled. Where  the  annuity  is  secured  by  a  penalty,  or  by  a  covenant 
of  such  a  nature  that  the  annuitant  might,  in  either  case,  have 
recovered  the  annuity  at  law,  and  has  been  restrained  by  this 
Court  from  doing  so  at  the  instance  of  the  party  liable  to  pay  it, 
the  Court  has  usually  given  interest  upon  the  arrears,  npon  the 
principle  of  restoring  the  annuitant  to  the  position  he  would  have 
been  in  but  for  the  interference  of  the  Court.  Neither  of  these 
cases  exist  in  specie  in  the  principal  case. 

It  was,  however,  said,  that  the  principal  case  was  within  the 
reason  of  those  I  have  referred  to,  and,  therefore,  that  interest 
should  be  paid  on  the  arrears.  The  analogy  was  attempted  to  be 
made  out  in  this  way:  The  annuity  was,  as  I  have  already 
L  *'27  ]  observed,  secured  by  a  ♦term  of  years ;  and  this  term,  by  repre- 
sentation, came  to  the  parties  entitled  to  the  annuity  in  question: 
and  it  was  said,  that,  by  means  of  that  term,  the  annuitants  might 
have  enforced  payment  of  their  annuity ;  that  it  must  be  assumed 
they  would  have  done  so  but  for  the  appointment  of  the  receiver ; 
and  that  the  case  must  now  be  dealt  with  as  if  the  annuitants  had 
so  made  use  of  the  term  and  had  been  restrained  by  the  Court.  I 
am  not  prepared  to  adopt  this  reasoning.  Upon  general  printn^i4.J 
I  should  incline  to  say  that  the  case  must  be  dealt  with  precisely 
in  the  same  way  as  if  the  term  had  vested  in  another  person  than 
the  annuitants,  and  that  the  annuitants  ought  not  to  derive  any 
advantage  from  the  accidental  union,  in  themselves,  of  the  twofold 
character  of  trustee,  and  claimants  of  the  annuity.  Assuming  (as 
I  do)  that  the  question  was  one  which  no  mere  trustee  (being  dis- 
interested) would  have  taken  upon  himself  to  decide  without  the 
direction  of  the  Court,  in  a  contest  between  the  claimants  of  the 
annuity  and  the  plaintiff  in  the  cause,  I  cannot  think  that  the 
annuitants  ought  to  be  in  a  better  position  only  because  it  waa  for 
their  personal  interest,  as  cestui  que  trusts,  to  use  their  power  as 
trustees  for  their  own  benefit.  It  is  a  well-established  principle, 
that  a  trustee  shall  not  use  his  powers,  as  such,  for  his  own 
advantage.  But  it  is  unnecessary  to  enter  into  this  question  ; 
for  nothing  can  be  more  explicit  than  the  answer  of  the  annuitants, 
in  insisting  that  none  of  them  have  ever  taken  upon  themselves  the 
execution  of  the  trusts  of  the  term. 
The  case  then  is  reduced  to  this :  As  soon  as  one  year's  annnity 
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is  in  arrear,  a  bill  is  filed  by  the  devisee  of  the  estate  to  administer      taylok 
the  trusts  of  the  will,  one  of  which  is  accumulation,  and  a  receiver      taylok. 
is  necessarily  appointed  for  the  benefit  of  all  parties.    In  that  suit, 
the  question  whether  the  annuity  is  payable  arises ;  and  no  delay 
has  taken  place  except  that  which  has  arisen  in  the  ordinary 
*prosecution  of  the  cause.    I  might  refer  to  the  case  of  Berrington       L  *'28  ] 
V.  Evans  (l),  to  show  that  such  delay  is  not  a  ground  for  giving 
interest  even  upon  a  judgment.    But  I  do  not  think  it  necessary  to 
refer  to  authority.     The  question  has  arisen  under  the  will  of  the 
testator,  and  I  cannot  treat  the  devisee  of  the  estate  as  responsible 
for  the  delay  which  was  necessary  to  its  decision. 

If  I  am  right  in  that,  the  appointment  of  the  receiver  will  not 
affect  the  case.  If  no  receiver  had  been  appointed,  and  the  money 
had  not  been  brought  into  Court,  or  had  not  been  laid  out,  interest 
would  not  have  been  payable ;  and  I  cannot  hold  that  interest  is 
payable  only  because  a  receiver  has  been  appointed  and  the  money 
brought  into  Court,  in  circumstances  which  made  it  necessary  that 
the  fund  should  be  secured  for  the  benefit  of  the  parties  actually 
entitled. 

It  was  said  by  Mr.  Walker  that  the  arrears  in  this  case  were 
distinguishable,  as  having  arisen  from  the  act  of  the  parties 
interested  in  the  general  estate.  The  distinction  on  the  ground 
that  the  arrear  has  been  occasioned  by  the  act  of  the  parties,  can 
only  exist  v^here,  as  in  the  case  I  have  mentioned,  the  legal  right 
has  been  taken  away  firom  the  annuitant  by  such  act,  and  it  does 
not  occur  where,  as  in  this  case,  there  is  a  substantial  dispute 
under  the  will.  I  think  there  are  not  circumstances  in  the  case 
entitling  the  annuitants  to  interest  on  the  arrears  of  their  annuity, 
against  the  second  rule. 

Then  as  to  the  profit  actually  made  by  the  investment  of  the 
fund  in  Court.  If  the  parties  had  desired  to  have  the  benefit  of 
the  investment,  they  should  have  applied  to  the  Court  to  set  apart 
the  portion  of  the  fund  or  income  required  for  the  satisfaction  of 
the  annuity,  and  keep  it  *distinct  from  the  general  funds  in  the  L  *^2n  ] 
cause.  This,  however,  was  not  done.  The  fund  was  brought  in, 
and  all  accmnulations  have  been  carried  to  a  general  account,  and 
the  case  is  therefore  not  one  in  which  the  annuitants  can  call  upon 
the  Court  to  separate  the  actual  profit  produced  by  any  portion  of 
the  fund  for  their  exclusive  benefit. 
I  may- observe,  that,  if  at  or  before  the  hearing  there  was  any 

(1)  41  E.  B.  317  (1  Y.  &  C.  43-1). 
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difficulty  in  setting  apart  the  amount  of  the  sums  which  aocrued 
due  in  respect  of  the  annuity,  an  application  for  that  puriK>se 
might,  I  think,  have  been  successfully  made  immediately  after  the 
verdict  of  the  jury  had  found  the  fact  upon  which  the  defendants 
became  entitled. 


BEECHING  V.  MORPHEW  (1). 

(8  Hare,  129—131.) 

In  the  joint  answer  of  a  husband  and  wife  to  a  creditor*8  bill,  for  payment 
out  of  an  estate  of  which  the  wife  was  administratrix,  the  wife  alone  set  up 
the  Statute  of  Limitation  as  a  defence  to  the  suit:  Held  that  the  inteie^ 
of  the  wife  was  not  so  merged  in  the  coverture  that  the  Court  would  (li^- 
regard  her  separate  defence ;  and  that  the  statute  was,  for  the  protectiun 
of  the  estate,  sufficiently  pleaded  by  the  wife  alone. 

A  creditor's  bill  to  recover  the  balance  due  on  a  promisson* 
note  for  500!.,  dated  the  20th  of  December,  1841,  against  the  estate 
of  Edward  Brooker,  one  of  the  two  joint  makers  of  the  note,  who 
died  in  1842.  Brooker  was  surety  for  Morphew,  the  other  mnier 
of  the  note.  Morphew  became  bankrupt  in  1846,  and  the  plaintiffs 
claimed  a  balance  of  8222.,  and  an  arrear  of  interest  upon  the  note, 
after  allowing  the  amount  of  the  dividends  which  they  had  received 
from  the  estate  of  Morphew,  and  a  sum  recovered  by  the  realization 
of  property  which  they  had  held  as  a  collateral  security. 

The  administratrix  of  Brooker  with  the  will  annexed,  and  the    | 
devisees  of  his  real  estate,  by  their  answers,  claimed  the  benefit  of 
the  Statute  of  Limitation.  The  administratrix  was  a  married  woman,    | 
and  put  in  a  joint  answer  with  her  husband ;  but  in  the  passage  in 
which  the  protection  of  the  statute  was  claimed,  the  husband  did   ' 
not  join.  I 

The  Solicitor-General  and  Mr.  Belt,  for  the  plaintifEs,  contended 
that  the  statute  was  not  well  pleaded,  so  as  to  protect  the  estate  I 
The  administratrix  had  also  a  separate  interest  in  the  real  estate  , 
under  the  will,  and  the  separate  reference  to  the  statute  in  hor 
answer,  if  of  any  effect,  would  be  attributed  to  her  character  of 
devisee,  to  protect  her  interest  in  the  real  estate,  so  far  as  it  migMt 
constitute  a  defence. 

Mr.  Wood  and  Mr.  Rudall  for  the  defendants. 

Thb  Yiob-Chanoellob: 

The  question  is,  whether^  in  a  suit  constituted  as  this  soit  is,  the 

(!)  Midgley  y.  Midgley  [1803]  3  Ch.  282,  62  L.  J.  Gh.  905,  16  L.  T.  300. 
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interest  of  the  wife  is  so  completely  merged  in  the  covertare  that  Bbbchimg 
the  Court  is  not  at  liberty  to  regard  a  good  defence  to  the  bill,  morphew 
because  in  the  joint  answer  of  husband  and  wife  it  is  stated  in 
point  of  form  as  the  defence  of  the  wife  only.  I  cannot  think  this 
is  the  law  of  the  Court.  Suppose  the  husband  to  have  been  a 
stranger  to  the  transactions  in  question,  and  to  have  been  ignorant 
of  them  altogether,  but  that  the  wife  in  the  joint  answer  had  stated 
that  the  debt  was  paid  before  her  marriage,  and  a  receipt  in  writing, 
signed  by  the  creditor,  given :  could  it  be  successfully  argued,  in 
such  a  case,  that  the  husband  might  not  prove  the  receipt,  and 
avail  himself  of  the  wife's  defence  ?  I  cannot  doubt  it.  The  law 
entitles  the  creditor  to  notice  that  the  statute  will  be  relied  upon ; 
and  if  he  has  that  notice  in  the  joint  answer  of  the  husband  and 
wife,  he  has  the  protection  to  which  the  law  entitles  him.  Shewen 
V.  Vandtrhorst  (i),  I  need  not  rely  upon,  but  in  principle  I  think  it 
applies  to  the  present  case.  If  the  parties  beneficially  interested  in 
the  estate  were  parties,  they  might  have  taken  the  objection.  Their 
presence  as  *parties  (which  Lord  Thublow  always  considered  an  [  msi  ] 
anomaly)  is  dispensed  with,  upon  the  ground  that  they  are  repre- 
sented by  the  executrix.  Under  the  modem  rule,  which  allows 
trustees  in  certain  cases  to  represent  their  cestui  que  trusts,  the  like 
reasoning  prevails,  and  that  reasoning  furnishes  the  rule  in  the 
present  case. 

The  objection  founded  on  the  statute  not  being  removed^  the  bill 
was  dismissed  with  costs. 


BOREHAM  V.  BIGNALL(2). 

(8  Hare,  131—139  ;  S.  0.  19  L.  J.  Ch.  461 ;  14  Jur.  265.) 

A  bequest  of  annuity  to  the  testator's  nephew  for  life,  or  until  his 
bankruptcy  or  insolvency,  and  after  his  decease,  bankruptcy,  or  insolvency, 
to  be  paid  to  his  wife,  for  the  personal  support  of  herself,  her  husband,  and 
his  children,  during  the  life  of  his  nephew  and  his  wife,  and  the  survivor 
of  them ;  and  in  case  they,  or  either  of  them,  should  attempt  to  alienate 
the  annuity,  the  trustees  to  be  empowered  to  apply  it  towards  the  support 
of  their  children.  The  first  wife  of  the  nephew,  to  whom  he  was  married 
before  the  date  of  the  will,  survived  the  testator,  and  the  gift  of  the  annuity 
was  held  not  to  extend  to  the  widow  of  the  nephew  who  was  his  second 
wife. 

A  gift  of  residuary  estate  in  trust  for  such  child  or  children  of  A.,  as 
being  a  son  or  sons  should  live  to  attain  the  age  of  25  years,  or  being  a 


(1)  32  £.  R.  219  (1  Buss.  &  My. 

(2)  In  re  Drew  [1899]  1  Ch.  336,  68 


L.  J.  Ch.  157,  79  L.  T.  656 ;  In  re  Coley 
[1903]  2  Ch.  102,  72  L.  J.  Ch.  502,  88 
L.T.  517,CA. 


IH-SO. 
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BoBEHAH  daughter  or  daughters  should  live  to  attain  that  age  or  marry,  equally  to 

r.  be  divided  between  them,  if  more  than  one ;  but  if  but  one,  then  the  whole 

BiONALL.  f^  ^f^^  Q^Q^  their,  his  or  her  heirs,  executors,  administrators,  or  assigns, 

according  to  the  nature  and  quality  thereof,  provided  that  if  any  of  them 
should  die  under  such  age  or  time  as  aforesaid  leaving  issue  him  or  her 
surviving,  such  issue  should  take  the  same  share  as  his,  her,  or  their 
parents,  attaining  such  age  as  aforesaid  would  have  done ;  with  provision 
for  applying  the  income  of  the  share  of  every  such  child,  or  his  or  her 
issue,  or  a  sufficient  part  thereof,  in  their  maintenance  and  education,  and 
for  an  application  of  a  reasonable  part  of  the  expectant  share  of  any  such 
child  or  their  issue,  to  his,  her,  or  their  advancement,  notwithstanding  their 
minority :  Held  to  be  void  for  remoteness. 

The  plaintiffs  claiming  to  be  residuary  legatees,  but  failing  in  that  claim 
on  the  ground  of  the  remoteness  of  the  bequest,  a  declaration  was  made 
of  the  invalidity  of  the  trusts,  and  the  costs  of  the  suit  were  paid  out  of 
the  estate. 

Michael  Bobbham,   by  his   will,  dated  in   1814,  after  several 

specific  devises  and  bequests,  gave  an  annuity  to  his  nephew,  James 

Boreham,  for  his  life,  or  until  his  bankruptcy  or  insolvency,  with 

remainder  to  the  wife  of  the  nephew,  during  the  joint  lives  of  the 

nephew  and  his  wife,  and  the  life  of  the  survivor,  for  the  support 

of  herself,  her  husband,  and  his  children,  with  a  provision,  in  case 

[  *i3'^  ]      they,  or  either  of  them,  should  attempt  to  alienate  the  annuity,  *for 

its  application  for  the  support  of  their  children.    The  construction 

of  this  bequest,  the  words  of  which  are  set  out  in  the  judgment, 

ultimately  became  the  principal  question  in  the  cause.    The  testator 

then  bequeathed  the  residue  of  his  real  and  personal  estate,  after 

payment  of  his  debts,  funeral  and   testamentary  expenses,  and 

legacies,  and  all  accumulations  to  be  made  from  the  surplus  income, 

interest,  dividends,  and  proceeds  thereof,  for  the  time  being,  unto 

his  trustees,  in  trust  for  all  and  every  such  child  and  children  of  his 

nephew,  James  Boreham,  as  being  a  son,  or  sons,  should  live  to 

attain  the  age  of  twenty-five  years,  or  being  a  daughter,  or  daughters, 

should  live  to  attain  that  age,  or  marry  with  the  consent  of  his 

trustees,  equally  to  be  divided  between  them ;  if  more  than  one, 

share  and  share  alike ;  and  if  but  one,  the  whole  to  that  one,  their, 

his,  or  her  heirs,  executors,  administrators,  and  assigns,  according 

to  the  nature  thereof  absolutely ;  provided  nevertheless  that  if  any 

of  them  should  die  under  such  age  or  time  as  aforesaid,  leaving 

lawful  issue  him  or  her  surviving,  his  will  was  that  such  issue  should 

take  the  same  share  as  his,  her,  or  their  parents  attaining  such  age 

as  aforesaid  would  have  done,  and  that  the  income  and  proceeds  of 

the  share  of  every  such  child,  or  his  or  her  issue,  or  a  sufficient  part 

thereof,  should,  in  the  meantime,  be  applicable  to  the  maintenance 

and  education  of  each  such  child,  or  his  or  her  issue,  and  that  a 
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reasonable  part  of  the  expectant  share  of  any  such  child  or  issue,     Bobbham 
under  the  trusts  aforesaid,  should  be  applicable  to  his,  her,  or  their     biom'all. 
advancement  in  life,  if   the  trustees  thereof,  for  the  time  being, 
should  see  occasion,  notwithstanding  the  minority  of  any  such  child 
or  issue. 

The  testator  died  in  1814.  James  Boreham,  the  nephew,  was 
twice  married ;  be  was  married,  before  the  date  of  the  will,  to  his 
first  wife,  who  was  living  at  the  *death  of  the  testator ;  and  by  her  [  *133  ] 
be  had  several  children.  After  her  death  he  was  married  to  Anna 
Maria,  his  second  wife,  by  whom  he  had  no  children.  In  1821, 
James  Boreham  took  the  benefit  of  the  Act  for  the  Belief  of  Insol- 
vent Debtors,  and  in  February,  1847,  he  died,  leaving  Anna  Maria, 
his  widow,  surviving. 

The  original  bill  was  filed  by  James  Boreham  and  his  wife  and 
infant  daughters ;  and,  after  the  death  of  James  Boreham,  was 
prosecuted  by  the  daughters  alone,  for  the  general  accounts  of  the 
estate,  and  the  execution  of  the  trusts  of  the  will.  A  receiver  was 
appointed,  and  a  decree  made  in  the  cause,  directing,  among  other 
things,  inquiries  for  the  heir-at-law  and  next  of  kin  of  the  testator. 

On  the  hearing  of  the  cause,  after  the  heir-at-law  and  next  of  kin 
were  brought  before  the  Court — 

The  Solicitor-Qeneral,  Mr.  Walker^  Mr.  Kenyan  Parker,  Mr. 
WtKulj  Mr.  Biicony  Mr.  Roundell  Palmer,  Mr.  Campbell,  Mr.  WiUcock, 
Mr.  Pemberton,  and  Mr.  Moore,  were  heard  for  the  different  parties. 

On  the  validity  of  limitations  for  the  benefit  of  the  children  of 
James  Boreham,  the  following  cases  were  cited :  Bull  v.  Pritchard  (1), 
Xf'tcman  v.  Newman  (2),  Marquis  of  Bute  v.  Harman  (3),  Davies  v. 
Fi$hrr(4).  And  on  the  interest  of  the  wife  and  children,  or  of  the 
children  only,  after  the  insolvency  of  James  Boreham,  and  on  their 
claim  to  maintenance  during  minority :  *Brandon  v.  Aston  (5),  Page  [  *13*  ] 
v.  IVay  (6),  Wetherell  v.  Wilson  (7),  Kearsley  v.  Woodcock  (8),  Taylor 
V.  B<MCon  (9),  Boicden  v.  Laing  (lO). 

The  Yice-Ghancbllob  held  the  limitations  of  the  residuary  estate 
to  be  void,  for  remoteness. 

(1)  71  R.  R.  229  (5  Hare,  667).  (6)  52  R.  R.  2  (3  Beav.  20). 

(2)  51  R.  R.  206  (10  Sim.  51).  (7)  44  R.  R.  27  (1  Keen,  80). 

(3)  73  R.  R.  367  (9  Beav.  320).  (8)  64  R.  R.  255  (3  Hare,  185). 

(4)  59  R,  R.  468  (5  Beav.  201).  (9)  42  R.  R.  120  (8  Sim.  100). 

(5)  60  R  R.  11  (2  Y.  &  C.  C.  0.  24).  (10)  65  R.  R.  552  (14  Sim.  113). 
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BoBBHAM  The  remaining  questions  were,  first,  whether  the  widow  of  James 
BiGKALL.  Boreham,  to  whom  he  was  married  after  the  death  of  the  testator, 
took  any  interest  in  the  annuity,  of  lOOZ.  given  by  the  will  to  the 
wife  of  James  Boreham ;  and,  secondly,  the  plaintiffs  being  found 
not  to  be  interested  in  the  general  estate,  whether  they  were  to 
receive  their  costs  of  the  suit  out  of  the  estate  ?  On  the  question 
of  the  interest  of  the  widow,  Pejypin  v.  Bickford  (1),  was  cited. 
«  *  ♦         *^         «  .   » 

[  135  ]       The  Vicb-Chancbllor  : 

In  this  case,  the  only  point  whicli  I  reserved  for  conBideration 
was,  whether  the  second  wife  and  widow  of  James  Boreham  was 
entitled  to  the  annuity  of  100?.  per  annum,  given  by  the  will  of 
Michael  Boreham.  The  facts  necessary  to  be  stated  are  few : 
Michael  Boreham,  by  his  will,  amongst  other  things,  gave  to  his 
nephew,  James  Boreham,  after  the  death  of  his  (the  testator's  wife), 
the  rents  and  profits  of  his  freehold  and  copyhold  premises  at 
Feltham,  as  an  unalienable  personal  provision  for  him  and  his  family 
during  his  life.  He  also  gave  certain  leaseholds  in  trust,  in  a  certain 
event,  as  an  additional  provision  for  his  nephew  James  during  his 
life,  with  a  direction  that  the  provisions  thereby  made  for  him  should 
not  be  aliened  or  charged.  And  in  case  they  should  be  aliened,  then 
that  the  same  should  be  in  trust  for  his  (James's)  wife  and  children. 
The  will  then,  after  certain  other  directions,  proceeded  as  follows  : 
*'  And  as  to  the  residue  of  my  stocks  or  funds  and  other  suflScieut 
parts  of  my  property,  I  do  hereby  direct  my  trustees  and  executors 
to  set  apart  and  appropriate  a  sufficient  part  thereof  in  trust,  to 
answer  and  pay  a  further  annuity  or  clear  yearly  sum  of  lOOL  into 
the  proper  hands  of  my  said  nephew,  James  Boreham,  from  the 
[  »i86  ]  time  of  my  decease,  *for  his  personal  support,  in  such  manner  as 
to  them  shall  seem  best,  and  so  as  that  the  same  may  not  be  antici- 
pated, aliened,  charged,  or  affected  in  anywise  howsoever.  And  the 
same  to  be  and  continue  payable  half-yearly  or  quarterly  during  his 
natural  life,  or  until  he  shall  become  bankrupt  or  insolvent ;  and 
from  and  after  his  decease,  or  in  case  he  shall  become  bankrupt 
or  insolvent,  then  I  will  and  declare,  that  the  same  annuity  or  yearly 
sum  shall  be  paid  and  payable  to  the  wife  of  him  the  said  James 
Boreham,  as  some  provision  for  the  personal  support  of  herself  and 
of  her  husband  and  his  children,  as  an  unalienable  provision  during 
the  life  of  the  said  James  Boreham  and  his  wife,  and  of  the  survivor 
(1)  4  E.  R  103  (3  Ves.  570). 
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of  them  ;  and  in  case  they  or  either  of  them  shall  attempt  to  alienate,     bokbham 
charge,  or  incumber  the  said  last-mentioned  provision  or  annuity,  it      bignall. 
shall  be  in  the  power  of  my  said  trustees  or  executors  to  withhold 
the  payment  thereof  altogether,  or  to  apply  the  same  for  or  towards 
the  support  of  their  children,  in  such  manner  as  they  may  think  fit." 

At  the  date  of  the  will,  James  Boreham  was  married  to  his  first 
wife,  and  James  and  that  wife  survived  the  testator.  James 
Boreham  twice  took  the  benefit  of  the  Insolvent  Debtors'  Act  during 
the  life  of  his  first  wife.  His  first  wife  died,  and  James  married 
his  second  wife,  now  his  widow.  .  James  is  since  dead.  On  both 
occasions  of  James's  insolvency,  the  benefit  of  the  Act. was  obtained 
on  his  own  application,  and  the  question  I  have  to  answer  is,  whether 
his  widow  is  entitled  during  her  life  to  the  annuity  of  100/.  a-year 
given  by  the  last  of  the  clauses  in  the  will  of  Michael  Boreham. 

If  this  question  were  addressed  to  a  person  not  bound  by  legal 
rules  of  construction,  he  would  have  difficulty  in  admitting  that 
effect  would  be  given  to  the  intention  of  the  testator,  if  the  widow 
of  James  were  not  to  enjoy  *the  annuity  for  her  life.  The  question  [  ♦137  ] 
however  which  I  have  to  consider  is,  whether  the  will  gives  it  her 
or  not,  and  it  is  with  regret  I  have  come  to  the  conclusion  that  the 
will  does  not  give  it  to  her. 

In  considering  the  construction  of  the  will,  I  am  compelled  to 
consider  it,  not  only  with  reference  to  the  events  which  actually 
happened,  but  to  those  which  might  have  happened,  and  are 
expressly  provided  for  by  the  will.  To  this  extent,  at  least,  I 
must  go ;  and  if  the  construction  which  would  give  the  annuity 
to  the  widow  of  James  is  incompatible  with  the  construction 
which  such  other  events  require,  I  must  (however  satisfied  I  may 
be  that  I  am  disappointing  the  real  intention  of  the  testator  by 
doing  80,)  hold  that  the  case  of  James's  second  marriage  is  a 
casus  omUsus  from  the  will,  and  that  consequently  the  widow  of 
James  has  no  interest  in  the  annuity. 

Now  the  will  directs,  that,  in  case  of  James'  insolvency,  the 
annuity  shall  be  paid  to  his  wife  during  the  joint  lives  of  James  and 
his  wife,  and  the  survivor  of  them,  for  the  purposes  mentioned  in 
the  will.  It  further  provides,  that,  if  they  or  either  of  them  shall 
attempt  to  alien  the  annuity,  it  shall  be  in  the  power  of  the  trustees 
to  withhold  the  annuity  altogether,  or  apply  it  for  the  support  of 
their  children. 

Now,  without  relying  on  the  insolvency  of  James  as  an  attempt 
to  alien  (which  in  law  it  was),  suppose  James  to  have  attempted  to 

17—2 
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BoRBHAM     alien  the  annuity  otherwise  than  by  insolvency.    The  trustees,  in 
BioNALL.     ^^^^  case,  would  have  had  power  to  apply  the  annuity  for  the  benefit 
of  the  children  of  James  by  his  first  wife,  but  not  even  for  the 
benefit  of  that  wife.     How,  then,  could  James'  second  marriage 
revive  the  annuity  for  the  benefit  of  the  second  wdfe. 
[138]  It  may  be  said,  that,  according  to  the  words  of  the  will,   the 

annuity,  in  the  case  of  alienation  by  insolvency,  was  to  go  to  James' 
wife ;  but  I  cannot  either  consider  this  as  qualified  by  the  power 
immediately  afterwards  given  to  the  trustees,  or  that  the  testator, 
in  the  clause  giving  such  power  to  the  trustees,  contemplated 
alienation  or  attempted  alienation,  by  some  act  other  than  iasol* 
vency,  which,  in  an  ordinary  acceptation,  is  not  looked  upon  as 
alienation  by  the  act  of  the  party.  And,  unfortunately,  I  am  bound 
to  adopt  a  construction  of  the  will,  which  would  have  met  the  case 
of  alienation,  or  attempted  alienation  by  James,  otherwise  than  by 
insolvency. 

The  word  "  their  "  in  describing  the  children,  for  whose  support 
the  trustees  have  power  to  apply  the  annuity  in  the  events 
mentioned  in  the  will,  is  conclusive  in  showing  that  one  wife 
only  of  James  was  in  the  contemplation  of  the  testator,  and  that 
wife  must  have  been  the  one  living  at  the  date  of  the  will.  This 
criticism  upon  the  word  **  their "  unfortunately  confirms  the  con- 
clusion to  which  the  general  argument  upon  the  will  appears  to  me 
to  lead ;  I  have  never  before  seen  a  case  in  which  I  was  more 
satisfied  than  I  am  in  this  case,  that  the  real  intention  of  the 
testator,  which  certainly  was  to  insure  some  provision  for  James 
and  his  family  (which  word  "  family  "  would  include  his  wife,  and 
children  by  any  wife),  is  disappointed  by  the  omission  of  the 
testator  to  provide  for  the  case  of  a  second  marriage  by  James. 

The  case  of  Peppin  v.  Bickford  (i)  does  not  help  the  case. 
Independently  of  the  circumstance  that,  in  that  case,  the  legatee 
was  unmarried  at  the  date  of  the  will,  and  of  the  testator's  death, 
[  •i^^  ]  the  gift  in  tail,  after  *the  death  of  the  nephew  and  his  wife,  might 
have  been  disappointed  if  the  word  "  wife  "  had  been  confined  to  the 
first  wife  only. 

The  invalidity  of  the  residuary  gift  was  declared,  and  conse- 
quential directions  given,  and  the  costs  of  all  parties  ordered  to  be 
paid  out  of  the  estate. 

(1)  4R.  R.  103  (3  Ves.  570). 
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BROWN   V.  WHITEWAY(l).  we. 

(8  Hare,  145-137.)  -^I^^"' 

Under  a  devise  to  trustees  and  their  heirs  before  the  Wills  Act  upon  ^^v*n^' 

divers  trusts  in  succession,  some  requiring  the  legal  estate  to  remain  in  the  *'  ' 

trustees,  and  others  which  in  themselves  would  not  do  so, — the  whole  legal  L  1*^  J 
fee  remained  in  the  trustees. 

The  bill  stated  the  will  of  Thomas  Brown,  made  in  1818,  whereby 
he  devised  unto  Dennis  Brown  and  John  Brown,  and  the  survivor  of 
them,  his  heirs,  executors,  administrators,  and  assigns,  all  and  every 
his  freehold  and  leasehold  messuages,  lands,  tenements,  and  here- 
ditaments, to,  for,  and  upon  the  several  uses,  trusts,  and  confidences 
thereinafter  mentioned,  viz. — in  trust  to  pay  and  apply  the  rents, 
profits,  and  produce  thereof,  unto  and  to  the  use  of  his  wife  Elizabeth, 
for  her  life ;  and  *from  and  immediately  after  her  decease,  as  to  his  [  •l^s  ] 
freehold  messuages,  lands,  tenements,  and  hereditaments  at  Furze- 
brook,  in  the  Isle  of  Piirbeck,  together  with  right  of  common  and 
turbary  in  Furzebrook  Heath,  and  right  of  common  for  sheep  on 
Creech  Down  and  the  appurtenances,  (save  and  except  thereout  the 
pits  and  veins  of  clay  therein,  together  with  the  rents  and  profits 
thereof,  which  were  devised  in  and  by  the  residuary  clause  therein- 
after contained),  in  trust,  and  to  and  for  the  use  of  his  daughter 
Mary,  for  her  life,  and  from  and  after  her  decease,  in  trust,  and  to 
and  for  the  use  of  such  person  or  persons,  for  such  estate  or  estates, 
ice.,  as  his  said  daughter  Mary  should  by  will  devise,  limit,  or  appoint, 
and  in  default  thereof,  in  trust,  and  to  and  for  the  use  of  the  heirs 
of  the  body  of  his  said  daughter  Mary ;  and  in  default  of  such  issue, 
then  in  trust,  and  to  and  for  the  sole  and  separate  use  of  his  daughter 
Sophia,  for  her  life,  and  from  and  after  her  decease,  in  trust,  and 
to  and  for  the  use  of  the  heirs  of  the  body  of  his  said  daughter 
Sophia ;  but  in  default  of  such  issue,  then  in  trust,  and  to  and  for 
the  use  of  all  and  every  the  children  of  his  brother  Giles  Brown, 
and  their  respective  heirs  and  assigns,  as  vested  interests,  in  equal 
proportions,  and  as  tenants  in  common.  (Then  followed  a  declara- 
tion of  the  trusts  of  certain  premises  in  Wareham,  for  the  benefit 
of  his  daughters  and  his  brother  Giles,  and  their  respective  children 
successively.)  And,  as  to  his  freehold  messuages,  lands,  tenements, 
and  hereditaments  at  Killwood,  together  with  right  of  common  and 
turbary  in  Furzebrook  Heath,  and  right  for  sheep  on  Creech  Down, 
with  the  appurtenances,  (save  and  except  the  pits  and  veins  of  clay 

(1)    Vaa  Orutten  v.  Foxwell  [1897]      gell  (1882)  21  Ch.  D.  790,  51  L.  J.  Ch. 
A.  C.  668,  see  p.  081.  66  L.  J.  Q.  li.      818,  47  L.  T.  819. 
7-4 J,  77  L.  T.  170;  Marshall  v.  Qin- 
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Brown  therein,  together  with  the  rents  and  profits  thereof,  which  were 
Whiteway.  ^^©vised  in  and  by  the  residuary  clause  thereinafter  contained),  and 
also  his  freehold  premises  at  Stoborough,  East  Moor,  and  East 
Haws,  in  trust,  to  pay  the  rents,  and  profits,  and  produce  thereof 
unto  and  to  and  for  the  sole  and  separate  use  of  his  said  daughter 
[  •147  ]  Sophia,  *for  her  life,  and  from  and  immediately  after  her  decease, 
in  trust,  and  to  and  for  the  use  of  the  heirs  of  the  body  of  his  said 
daughter  Sophia ;  and  in  default  of  such  issue,  in  trust,  and  to  and 
for  the  use  of  his  said  daughter  Mary,  for  her  life,  and  from  and 
immediately  after  her  decease,  in  trust,  and  to  and  for  the  use  of 
the  lieirs  of  the  body  of  his  said  daughter  Mary ;  but  in  default  of 
such  issue,  in  trust,  and  to  and  for  the  use  of  all  and  every  the  said 
children  of  his  brother  Giles  Brown,  and  their  respective  heirs  and 
assigns,  as  vested  interests,  in  equal  proportions,  and  as  tenants  in 
common  ;  and  as  to  the  pits  and  veins  of  clay  in  and  upon  his  lands 
at  Furzebrook  and  Killwood  aforesaid,  or  either  of  them,  together 
with  the  rents  and  profits  of  such  pits  and  veins  of  clay,  and  the 
residue  and  remainder  of  his  real  and  personal  estate  and  effects, 
subject  to  the  payment  of  his  debts,  funeral  expenses,  and  the 
charges  of  proving  his  will,  he  gave  and  devised  the  same  unto 
the  said  Dennis  Brown  and  John  Brown,  and  the  survivor  of 
them,  his  heirs,  executors,  administrators,  and  assigns,  upon  the 
trusts  and  confidences,  and  to  the  uses  following,  viz.,  upon  trust 
to  permit  his  said  wife  to  receive  and  take  the  interest,  income, 
dividends,  rents,  and  profits  thereof  for  her  life;  and  from  and 
after  her  decease,  as  to  one  moiety  or  half  part  thereof,  in  trust  to 
pay  the  income,  dividends,  interest,  rents,  produce,  and  profits  of 
such  moiety  unto  and  to  and  for  the  use  of  his  said  daughter  Mary 
for  her  life,  and  from  and  after  her  decease  in  trust,  and  to  and  for 
the  use  of  such  person  or  persons,  Ac.  as  his  said  daughter  Mary  by 
will  should  devise,  bequeath,  or  appoint  the  same,  and  in  default  of 
such  appointment,  then  in  trust,  and  to  and  for  the  use  of  all  and 
every  the  child  and  children  of  his  daughter  Mary,  if  more  than 
one,  in  equal  portions,  as  tenants  in  common,  and  if  but  one,  the 
whole  of  such  moiety  to  such  one  child ;  and  in  default  of  such 
[  '148  ]  issue,  then  in  trust  to  pay  the  interest,  dividends,  rents,  *produce, 
and  profits  of  the  said  moiety,  unto  and  to  the  sole  and  separate  use 
of  his  said  daughter  Sophia  for  her  life,  and  from  and  after  the 
decease  of  his  said  daughter  Sophia,  in  trust,  and  to  and  for  the  use 
of  all  and  every  the  child  or  children  of  his  said  daughter  Sophia, 
if  more  than  one,  in  equal  proportions  as  tenants  in  common,  and 
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if  but  one,  the  whole  of  such  moiety  to  such  one  child ;  but  in  Brown 
default  of  such  issue  of  his  said  daughter  Sophia,  then  in  trust,  wkitbwat. 
and  to  and  for  the  use  of  all  and  every  the  said  children  of  his 
brother  Giles  Brown  deceased,  their  respective  heirs,  executors, 
administrators,  and  assigns,  as  vested  interests,  in  equal  propor- 
tions, and  as  tenants  in  common ;  and  as  to  the  other  moiety  or 
half  part  thereof,  upon  trust  to  pay  unto  his  said  daughter  Sophia 
the  income,  dividends,  interests,  rents,  profits,  and  produce  thereof, 
to  and  for  her  sole  and  separate  use  and  benefit,  for  her  life  ;  and 
from  and  after  her  decease,  in  trust  to  and  for  the  use  of  all  and 
every  the  child  and  children  of  his  said  daughter  Sophia,  if  more 
than  one,  to  be  divided  between  them  in  equal  proportions,  as 
tenants  in  common  and  not  as  joint  tenants,  and  if  but  one,  the 
whole  of  such  last-mentioned  moiety  to  and  for  the  use  of  such  one 
child ;  and  in  default  of  such  issue,  then  in  trust,  and  to  and  for 
the  use  of  his  said  daughter  Mary  for  her  life,  and  from  and  after 
her  decease,  in  trust,  to  and  for  the  use  of  all  and  evei'y  the  child 
and  children  of  his  said  daughter  Mary,  if  more  than  one  in  equal 
proportions,  as  tenants  in  common,  and  if  but  one,  the  whole  of  the 
said  last-mentioned  moiety  to  such  one  child ;  but  in  default  of  such 
issue,  then  in  trust,  and  to  and  for  the  use  of  all  and  every  the  said 
children  of  his  brother  Giles  Brown,  and  their  respective  heirs, 
executors,  administrators,  and  assigns,  as  vested  interests,  in  equal 
proportions,  and  as  tenants  in  common. 

The  testator  left  his  widow,  and  his  two  daughters  Mary  and 
Sophia,  and  six  children  of  his  brother  Giles  *Brown,  surviving.  [  •H9  ] 
Sophia  the  daughter  had,  before  the  date  of  the  will,  married  John 
Brown,  of  East  Street.  She  had  no  issue.  The  widow  died  in  1818. 
Mary,  the  other  daughter,  afterwards  married  T.  Phippard,  and  died 
in  1845,  without  having  had  any  issue,  and  without  having  exercised 
the  power  of  appointment  given  to  her  by  the  will. 

The  bDl  was  filed  by  two  of  the  children  of  the  testator's  brother 
Giles  Brown,  and  the  heir-at-law  of  another  of  such  children, 
against  Dennis  Brown  and  John  Brown,  the  trustees  of  the  will,  who 
were  two  other  of  the  children  of  Giles  Brown, — Dennis  Brown 
being  also  the  heir-at-law  of  a  deceased  child  of  Giles  Brown, — and 
also  against  Samuel  Whiteway  and  four  other  persons,  partners 
with  him.  The  bill  stated  the  will,  and  alleged  that  at  the  date  of 
the  will  and  of  the  testator's  death  certain  pits  and  veins  of  clay 
were  open  and  being  worked  in  the  lands  at  Furzebrook  and 
Killwood,  and  that  by  a  lease  dated  in  June,  1817,  the  testator  had 
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BuowN  demised  such  open  pits  or  veins  of  clay  for  a  term  of  fourteen  years 
WuiTBWAT.  horn  Midsummer,  1817,  at  a  rent  of  200Z.,  and  that  the  said  lease 
being  about  to  expire,  the  defendants,  John  Brown,  of  East  Street, 
and  Sophia  his  wife,  were  desirous  that  a  new  lease  should  be 
granted  of  such  pits  and  veins,  and  also  of  other  pits  and  veins  of 
clay  to  be  opened  and  worked  in  the  lands  at  Furzebrook,.and  that 
the  said  Mary  Phippard,  who  was  then  entitled  to  the  rents  of  the 
lands  at  Furzebrook  under  the  will,  opposed  the  making  of  such 
lease:  that  thereupon,  in  November,  1830,  the  said  John  Brown,  of 
East  Street,  and  Sophia  his  wife,  exhibited  their  bill  of  complaint 
in  this  Court  against  the  said  other  parties  interested  under  the 
will  of  the  testator,  praying  a  declaration  that  the  pits  and  veins  of 
clay  in  or  upon  the  said  testator's  lands  at  Furzebrook  and 
Killwood,  whether  inclosed  or  uninclosed,  ought  to  be  worked  so  as 
to  yield  a  fair  and  reasonable  rent  and  profit,  to  be  applied  according 

[  *150  ]  to  the  trusts  of  the  said  *testator's  will ;  and  that  the  persons  who 
were  entitled  or  authorised  to  work  or  dig  the  same,  were  entitled 
to  enter  for  that  purpose  upon  all  or  any  of  the  said  lands  at 
Furzebrook  and  Killwood,  making  an  adequate  compensation  for 
any  injury  which  they  should  do  to  the  surface,  and  that  it  might 
be  referred  to  one  of  the  Masters  of  the  Court  to  let  and  demise  the 
said  pits  and  veins  of  clay  for  such  term  or  tenns  of  years,  and  on 
such  terms  and  for  such  prices  as  should  be  warranted  by  the  said 
testator's  will ;  and  by  a  decree  made  in  the  said  cause  by  the 
Master  op  the  Bolls  on  the  3rd  day  of  July,  1882,  it  was  declared,  that 
the  devise  contained  in  the  said  will  of  the  said  pits  and  veins  of  clay 
comprised  only  the  pits  and  veins  of  clay  which,  at  the  date  of  the 
said  will,  were  being  worked  under  the  said  indenture  of  lease  of  the 
24th  day  of  June,  1817,  situate  at  Killwood  and  Furzebrook  Heaili. 
The  bill  then  stated  that  John  Brown,  of  East  Street,  and  Sophia 
his  wife,  pretending  and  claiming  that  the  said  Sophia  was  tenant 
in  tail  of  the  same  lands,  the  said  Sophia,  with  the  privity  and 
approbation  of  her  said  husband,  executed  a  deed,  dated  the  2Srd  of 
June,  1845,  for  disintailing  the  said  land  at  Furzebrook,  and  all  other 
the  lands  of  which  the  testator  was  seised  at  the  time  of  his  death, 
either  at  law  or  in  equity,  and  for  conveying  the  same  to  such  uses 
as  the  defendants,  John  Brown,  of  East  Street,  and  Sophia  his  wife 
should  appoint,  and  subject  thereto,  during  their  joint  lives,  upon 
trust  for  the  separate  use  of  the  said  Sophia ;  and  after  the  decease 
of  both  of  them,  if  the  said  John  Brown,  of  East  Street,  should  l>e 
the  survivor,  to  the  use  of  him  and  his  heirs ;  and  if  the  said  Sophia 
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should  be  the  survivor,  to  her  use  for  her  life,  with  remainder  to  the       Brown 
use  of  the  said  John  Brown,  of  East  Street,  and  his  heirs :  that  such    whitkwat. 
deed  was  duly  acknowledged  by  the  defendant  Sophia  Brown,  and 
enrolled. 

The  bill  stated  that  the  defendants,  John  Brown  and  Sophia  his  [  loi  ] 
wife,  bad,  by  a  lease  of  the  20th  of  September,  1845,  appointed  and 
demised  to  the  defendants,  Whiteway  and  his  four  partners,  part  of 
the  lands  at  Furzebrook,  and  all  and  every  the  mines,  depths,  and 
strata  or  beds,  veins,  and  pits  of  clay,  minerals,  and  other  things 
which  were  then  open,  or  might  be  found  or  discovered  within  or 
under  the  said  fields  or  closes  of  lands,  with  the  appurtenances, 
witli  full,  free,  and  exclusive  license  for  the  said  lessees,  their 
executors,  &c.,  to  enter  upon  the  said  fields  or  closes  of  land,  to 
dig,  sink,  and  work  any  mines,  pits,  or  shafts,  &c.,  for  the  winning 
or  getting  any  clay  or  minerals,  in,  upon,  or  out  of  the  demised 
premises,  and  to  take  and  carry  away  such  clay  and  minerals,  for  a 
certain  term,  at  a  certain  rent  therein  mentioned.  That  the 
defendants,  Whiteway  and  his  partners,  on  the  21st  of  September, 
1845,  with  the  sanction  of  the  defendants,  John  Brown,  of  East 
Street,  and  Sophia  his  wife,  and  acting  under  the  said  appointment 
and  demise,  entered  upon  two  ancient  inclosures,  parcel  of  the  said 
lands  at  Furzebrook,  included  in  the  said  appointment,  and  opened 
a  new  pit,  shaft,  or  mine  thereon,  which  had  never  before  been 
oi)ened,  and  therefrom  raised  and  carried  away  clay  and  other 
minerals,  and  sold  the  same,  and  that  they  intended  to  continue 
such  working. 

The  bill  charged  that  Sophia  Brown  was,  according  to  the  true 
construction  of  the  will,  equitable  tenant  for  life  only  of  the  said 
lands  at  Furzebrook ;  and  that,  in  case  of  her  decease  and  failure  of 
L^sue  of  her  body,  the  same  lands  would  belong  to  the  plaintiffs,  and 
the  defendants,  Dennis  Brown  and  John  Brown,  as  owners  of  the 
fee  thereof. 

The  bill  prayed  that  Whiteway,  and  the  four  defendants  his 
{lartners,  might  account  for  the  clay  and  minerals  so  gotten  by 
them,  and  that  the  proceeds  thereof  *might  be  secured  for  the  [  •Jo2  ] 
lienefit  of  the  persons  interested  in  the  said  lands ;  and  that  the 
said  defendants,  and  John  Brown  and  Sophia  his  wife,  might  be 
restrained,  by  injunction,  from  continuing  to  work  the  said  pit  or 
mine,  or  opening  any  other  pits  or  mines,  in  the  said  lands. 

The  defendants,  Whiteway  and  his  partners,  and  John  Brown  and 
&r>phia  his  wife  demurred,  for  that  the  plaintiffs  had  not  shown  by 
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Brown       their  bill  that  they,  or  any  of  them,  had,  or  were,  or  was  entitled  to 
Whitewat.   fti^y  estate,  right,  title,  or  interest  in  or  to  the  said  closes  of  land  at 
Furzebrook, 

Mr.  Shapter  for  the  demurrer : 

The  question  is,  whether  the  limitations  of  Furzebrook  to  Sophia 
for  life,  and  the  remainder  to  the  heirs  of  her  body,  are    Ijoth 
equitable ;  or  whether  the  former  alone  is  equitable,  and  the  latter 
legal.    The  defendants  contend  that  both  limitations  are  equitable ; 
that  Sophia  was  tenant  in  tail,  and  acquired  the  fee.     The  question 
resolves   itself  into  this, — whether  the  trustees  did  not  take  the 
whole  fee  of  Furzebrook?    The  testator  gives  all  his  estates  to 
trustees  and  their  heirs,  to  pay  the  rents  to  his  widow  for  life, — 
which  is  an  equitable  estate ;  then  as  to  Furzebrook,  to  the  use  of 
his  daughter  Mary,  her  appointees,  and  the  heirs  of  her  body ;  and 
then  in  trust  for  the  separate  use  of  his  daughter  Sophia,  an  equit- 
able estate  (see  14  M.  &  W.  166) ;   and  then  to  the  heirs  of  her 
body,  with  remainder  to  the  children  of  Giles  Brown  and  their  heirs. 
The  Killwood  estate  is  devised  in  the  same  way,  except  that  Sophia 
and  her  issue  take  before  Mary  and  her  issue.     The  testator  then 
devises  the  pits  and  veins  of  clay  under  Furzebrook  and  Killwood, 
with  his  residuary  personal  estate,  to  the   trustees,  their  heirs, 
executors,  &c.,  upon  trust,  to  pay  the  income  to  the  widow  for  life, 
[♦153]       giving  her  an  equitable   interest;    and  *then  a  moiety  to  each 
daughter  for  life,  with  remainder  to  their  children  as  purchasers, 
with  cross  remainders,  and  with  an  ultimate  remainder   to    the 
children  of  Giles  Brown, — the  gift  of  Mary's  own  original  moiety  to 
her ;  and  the  original  and  cross  gifts  to  Sophia  being  of  equitable 
interests.     That  no  more  of  the  legal  estate  remains  in  the  trnstees 
than  the  trusts  require,  as  a  general  proposition,  is  not  disputed. 
The  defendants  contend,  that  here  the  trusts  require  the  whole  fee 
so  to  remain.    The  devise  to  trustees  and  their  heirs  vests  the  le*?al 
fee ;  and  to  cut  it  down  to  a  less  estate,  the  testator's  intention 
must  be  clearly  shown  from  the  terms  or  objects   of   the  will : 
[Doe  V.  Willan  (i),  Houston  v.  Hughes  (2),  Doe  v.  Simpson  (3)]  ;  but 
it  is  improbable  that  he  should  intend  the  legal  estate  to  move,  first, 
to  the  trustees  for  one  period,  then   to  the  parties  beneficially 
interested  for  another  period,  and  then  again  to  the  trustees,  anti 
thus  backwards  and  forwards.     No  such  instance  is  to  be  found  ; 

(1)  20  R.  R  355  (2  B.  &  Aid.  91) :  (2)  30  R.  R.  372  (6  B.  &  C.  403U 

per  Abbott,  Ch.  J.  (3)  46  R.  R.  424  (5  East,  162.  \12\ 
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but,  on  the  contrary,  the  case  of  Harton  v.  Hmion  (i),  as  explained       Bbown 

byLordELDONin  Hawkins  v.  Ltiscomhe  (2) ;  and  by  Lord  Alvanlby,    whitkwat. 

Ch.  J.,  in  Kenrick  v.  L&i'd  W.  BeaucUrk  (3),  is  an  authority  that  the 

fee  shall  rest  in  the  trustees.     *     *     Where  there  are  any  limitations       [  ^  S4  ] 

which  require  the  protection  of  the  fee,  Rochfort  v.  Fitzmaurice  (4), 

VenabUs  v.  Monis  (5), — the  fee  given  to  the  trustees  remains  with 

them.    *    *     The  circumstance  that  the  clay  pits  and  residuary 

personal  estate  are  limited  together,  strengthens  the  inference  that 

the  legal   estate   was    to    remain    in    the    trustees:  Houston    v. 

Hughes  {€),  and  Doe  v.  Simpson  {7). 

Mr.  Malins  and  Mr.  Jebb  for  the  bill : 

The  pits  and  veins  of  clay  specifically  mentioned  in  the  will,  and 
of  which  Sophia  is  tenant  for  life,  are  the  pits  and  veins  opened  at 
the  testator's  decease,  according  to  *the  decision  at  the  Bolls  (stated       [  *in5  ] 
in  the  bill).     The  bill  seeks  to  restrain  the  defendants  from  opening 
new  pits. 

The  plaintiffs  contend  that  the  limitation  of  Furzebrook  to  Sophia 
is  equitable,  and  that  the  limitation  to  the  heirs  of  her  body  is 
legal.  *  ♦  The  case  of  Harton  v.  Harton  was  decided,  but  not 
reasoned.  There  was  no  necessity  in  that  case  for  the  construction 
which  gave  the  trustees  the  fee,  although  there  might  have  been 
some  convenience  in  it.  In  Houston  v.  Hughes  (s),  the  like  construc- 
tion was  founded  on  the  circumstance  that  the  freeholds  and  lease- 
holds were  not  given  in  distinct  clauses.  Here  they  are  limited  in 
distinct  clauses.  In  White  v.  Parkei'  (9),  the  property  was  given  in 
fourths,  and  it  was  not  to  be  conceived  without  necessity  that  the 
legal  estate  was  to  vest  as  to  some  and  not  as  to  other  undivided 
shares. 

If  this  construction  be  right,  the  plaintiffs  are  tenants  in  fee  in       [  156  ] 
remainder  expectant  on  the  decease  of  Sarah  (lo). 

The  Yice-Ghancellor  : 

I  did  not  remember  the  case  of  Ha^-ton  v.  Harton,  nor  do  I  now 
recollect  having  ever  had  to  consider  it.     I  do  not  see  why,  in  that 

(1)  4  R  E.  537  (7  T.  R  652).        (6)  30  R  R.  at  p.  383  (6  B.  &  C.  at 

(2)  See  2  Swaiut.  391.  p.  421). 

(3)  6  R  R  746  (see  3  Bos.  &  P.    (7)  46  R.  R.  524  (5  East,  172). 
179).  (8)  30  R  R  372  (6  B.  &  0.  403>. 

(4)  59  R  R  617  (2  Dr.  &  War.  (9)  41  R  R  636  (1  Bing.  N.  0. 
1.  10).  673). 

(5)  7  T.  R  3^2.  (10)  SiV. 
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browk  case,  it  was  necessary  to  hold  that  the  intermediate  estates  shoald 
WiiiTEWAY.  ^ot  be  good  legal  estates.  There  was  a  devise  to  trustees  and  their 
heirs,  upon  trust,  to  permit  and  suffer  the  testator's  niece  Bridget, 
the  wife  of  William  Harton,  to  receive  the  rents  and  profits,  for  her 
life,  for  her  separate  use,  with  remainder  to  her  issue ;  and,  failing 
such  issue,  then  to  another  married  woman,  for  her  life,  for  her 
separate  use,  and  remainder  to  her  issue ;  and,  failing  her  issue,  then 
to  a  third  niece  of  the  testator  in  a  like  form.  The  question  arose, 
whether  the  eldest  son  of  Bridget,  who  was  the  first  tenant  for  life, 
took  a  legal  estate  or  not ;  and  the  ultimate  limitations  would  not, 
and  did  not  come  under  the  view  of  the  Court  at  all.  The  Court 
had  only  to  consider  the  devise  to  trustees  and  their  heirs,  with 
remainder  over  to  the  first  son  and  the  heirs  of  his  body,  aiid  so 
forth.  The  Court  appears,  as  Mr.  Jarman  observes,  to  have  thought 
it  most  convenient, — having  been  obliged  to  hold  that  one  of  the 
limitations  gave  a  legal  estate  to  the  trustees, — to  hold  that  the 
other  limitation  had  the  same  efi'ect.  I  must  not  be  understood  to 
say  anything  against  that  case.  It  is  a  decision  unshaken ;  and  I 
cannot,  upon  demurrer,  take  upon  myself  to  overrule  or  disregard 
the  decision  of  a  court  of  law  upon  the  point. 

In  the  principal  case,  the  testator  devises  to  trustees  and  their 
heirs,  for  his  widow,  for  her  life  ;  and  then  follows  the  limitation  Uy 
Mary,  in  terms  which  would  give  a  legal  estate  to  Mary ;  and  then 

[  ♦157  1  the  property  is  *to  go  according  to  her  appointment,  and  in  default 
of  the  appointment  to  the  heirs  of  her  body.  Then  come  the  trusts 
to  the  sole  and  separate  use  of  Sophia,  and  the  heirs  of  her  body, 
with  remainders  over  in  like  manner.  I  cannot,  in  principle, 
distinguish  this  case  from  Ilarton  v.  Harton,  If  parties  wish  to 
review  that  decision  they  must  take  a  case  to  a  court  of  law.  The 
eflfect  of  overruling  this  demurrer  would  be  to  overrule  the  decision 
in  Ilarton  v.  Harton, 
I  allow  the  demurrer. 


1850.  ELSEY  V,  LUTYENS. 

Feb.  9,  12,  20. 

j^io.^,    V.  (8  Hare,  159— 165.) 

W  K^RAM,  ^  conveyance  of  lands  in  Middlesex  by  settlement  upon  the  maiTia<»o  vf 

the  settlor,  registered  under  the  statute  7  Ann.  c.  20,  is  effectual  against  ;a 
prior  unregistered  conveyance,  notwithstanding  the  party  claiming  utidt^r 
the  settlement,  had  notice  of  the  unregistered  conveyance  after  the  marriage. 
but  before  the  registry  of  his  settlement. 

A  party  having  a  legal  title  may  sustain  a  bill  in  equity  to  recover  d«>€^i^. 
without  fii-st  having  established  his  title  at  law,  where  a  deed  to  be  roooTer^d 


V.-C. 

[  150  ] 
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would  be  the  proper  evidence  in  a  trial  at  law  to  enforce  the  legal  right         Elset 
against  the  tenant  in  possession  of  the  property  in  question,  and  that  not-  v, 

withstanding  the  evidence  furnished  by  the  deed  might  have  been  obtained      L^tyens. 
by  means  other  than  a  suit  in  equity. 

Decree  as  hetween  the  claimant  of  property  and  the  trustee  who  claimed 
to  hold  the  same  property  in  trust  for  an  infant  defendant,  reserving  the 
right  of  the  infant  defendant. 

Position,  duty,  and  liability  of  a  trustee  for  infants  of  an  estate  created 
by  an  invalid  deed  or  a  deed  of  doubtful  validity,  which  is  impeached  by 
other  parties. 

In  1883,  William  Mair  devised  a  freehold  house  in  Kensington  to 
his  daughter  Lady  Wetherall,  in  tail,  with  remainders  over.  Lady 
Wetherall  died  in  June,  1846,  leaving  one  daughter,  Eliza  Henrietta, 
then  the  widow  of  a  Mr.  Wetherall,  by  whom  she  had  a  daughter, 
Frederica  Charlotte.  In  August,  1847,  Eliza  Henrietta  married  the 
j)laintiff  William  Elsey,  and  previous  to,  and  in  consideration  of 
that  marriage,  she  executed  a  disentailing  deed,  and  conveyed  the 
premises  to  the  use  of  herself  until  the  marriage,  and  thereupon  to 
the  use  of  the  plaintiff  in  fee.  This  deed  was  dated  the  6th  of 
August,  1847.  It  was  duly  enrolled  under  the  Fines  and  Kecoveries 
Act  (i),  and  was,  after  the  marriage  had  taken  place,  registered 
pursuant  to  the  Act  for  the  registration  of  deeds  in  the  county  of 
Middlesex  (2). 

After  the  marriage,  the  plaintiff  was  informed  of  a  deed  dated  the 
25  th  of  February,  1845,  executed  by  Lady  Wetherall,  and  enrolled 
under  the  statute  8  &  4  Will.  IV.  c.  74,  whereby  she  conveyed 
the  premises  to  the  defendant  Lutyens,  and  other  trustees,  since 
deceased,  to  such  uses  as  she  should  appoint ;  and  in  default  of 
appointment  to  her  own  use  for  life,  and  after  her  decease  to  the 
use  of  the  said  Eliza  Henrietta  her  daughter  for  life,  for  her 
separate  use,  without  power  of  anticipation,  and  after  her  decease 
to  the  use  of  Frederica  Charlotte,  the  daughter  of  Henrietta,  and 
the  heirs  of  her  body,  with  remainders  over.  This  deed  was  not 
registered  under  the  statute  7  Anne,  c.  20. 

Soon  after  the  plaintiff  received  notice  of  the  existence  of  the       [  160  ] 
deed  of  February,  1845,  he  caused  the  deed  of  August,  1847,  to  be 
roistered,  as  above  stated. 

The  house  was  in  the  occupation  of  a  tenant  under  a  lease  for 
twenty-one  years,  dated  the  16th  of  September,  1845,  granted  by 
Lady  Wetherall,  the  counterpart  of  which  lease  was  in  the  possession 
of  an  agent  of  the  defendant  Lutyens.  The  plaintiff  brought  his 
action  against  the  tenant  for  the  rent  which  accrued  due  subsequently 

(1)  3  &  4  Will.  ly.  c.  74.  (2)  7  Anne,  o.  20. 
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Brown  case,  it  was  necessary  to  hold  that  the  intermediate  estates  should 
Wmiteway.  ^ot  be  good  legal  estates.  There  was  a  devise  to  trustees  and  their 
heirs,  upon  trust,  to  permit  and  suffer  the  testator's  niece  Bridget, 
the  wife  of  William  Harton,  to  receive  the  rents  and  profits,  for  her 
life,  for  her  separate  use,  with  remainder  to  her  issue ;  and,  failing 
such  issue,  then  to  another  married  woman,  for  her  life,  for  her 
separate  use,  and  remainder  to  her  issue ;  and,  failing  her  issue,  then 
to  a  third  niece  of  the  testator  in  a  like  form.  The  question  arose, 
whether  the  eldest  son  of  Bridget,  who  was  the  first  tenant  for  life, 
took  a  legal  estate  or  not ;  and  the  ultimate  limitations  would  not, 
and  did  not  come  under  the  view  of  the  Court  at  all.  The  Court 
had  only  to  consider  the  devise  to  trustees  and  their  heirs,  with 
remainder  over  to  the  first  son  and  the  heirs  of  his  body,  and  so 
forth.  The  Court  appears,  as  Mr.  Jarman  observes,  to  have  thought 
it  most  convenient, — having  been  obliged  to  hold  that  one  of  the 
limitations  gave  a  legal  estate  to  the  trustees, — to  hold  that  the 
other  limitation  had  the  same  effect.  I  must  not  be  understood  to 
say  anything  against  that  case.  It  is  a  decision  unshaken ;  and  I 
cannot,  upon  demurrer,  take  upon  myself  to  overrule  or  disregard 
the  decision  of  a  court  of  law  upon  the  point. 

In  the  principal  case,  the  testator  devises  to  trustees  and  their 
heirs,  for  his  widow,  for  her  life  ;  and  then  follows  the  limitation  to 
Mary,  in  terms  which  would  give  a  legal  estate  to  Mary ;  and  then 

[  ♦IS?  J  the  property  is  *to  go  according  to  her  appointment,  and  in  default 
of  the  appointment  to  the  heirs  of  her  body.  Then  come  the  trusts 
to  the  sole  and  separate  use  of  Sophia,  and  the  heirs  of  her  body, 
with  remainders  over  in  like  manner.  I  cannot,  in  principle, 
distinguish  this  case  from  Ilarton  v.  Ilarton.  If  parties  wish  to 
review  that  decision  they  must  take  a  case  to  a  court  of  law.  The 
effect  of  overruling  this  demurrer  would  be  to  overrule  the  decision 
in  Ilarton  v.  Ilarton. 
I  allow  the  demurrer. 


1850.  ELSEY   V.  LUTYENS. 

Feb.  1>,  12,  20. 

:il '  (8  Hare,  159—165.) 

y''^^***  a  conveyance  of  lands  in  Middlesex  by  settlement  upon  the  marriage  of 

the  settlor,  registered  under  the  statute  7  Ann.  c.  20,  is  effectual  against  ct 

^   *^'  pnor  unregistered  conveyance,  notwithstanding  the  party  claiming  under 

the  settlement,  had  notice  of  the  unregistered  conveyance  after  the  marriage, 

but  before  the  registry  of  his  settlement. 

A  party  having  a  legal  title  may  sustain  a  bill  in  equity  to  recover  deeds, 
without  fii*8t  having  established  his  title  at  law,  where  a  deed  to  be  recovereil 
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wonld  be  the  proper  evidence  in  a  trial  at  law  to  enforce  the  legal  right         Elset 
against  the  tenant  in  possession  of  the  property  in  question,  and  that  not-  v* 

withstanding  the  evidence  furnished  by  the  deed  might  have  been  obtained      Lutybns. 
by  means  other  than  a  suit  in  equity. 

Decree  as  between  the  claimant  of  property  and  the  trustee  who  claimed 
to  hold  the  same  property  in  trust  for  an  infant  defendant,  reserving  the 
right  of  the  infant  defendant. 

Position,  duty,  and  liability  of  a  trustee  for  infants  of  an  estate  created 
by  an  invalid  deed  or  a  deed  of  doubtful  validity,  which  is  impeached  by 
other  parties. 

In  1888,  William  Mair  devised  a  freehold  house  in  Kensington  to 
his  daughter  Lady  Wetherall,  in  tail,  with  remainders  over.  Lady 
Wetherall  died  m  June,  1846,  leaving  one  daughter,  Eliza  Henrietta, 
then  the  widow  of  a  Mr.  Wetherall,  hy  whom  she  had  a  daughter, 
Frederica  Charlotte.  In  August,  1847,  Eliza  Henrietta  married  the 
plaintiff  William  Elsey,  and  previous  to,  and  in  consideration  of 
that  marriage,  she  executed  a  disentailing  deed,  and  conveyed  the 
premises  to  the  use  of  herself  until  the  marriage,  and  thereupon  to 
the  use  of  the  plaintiff  in  fee.  This  deed  was  dated  the  6th  of 
August,  1847.  It  was  duly  enrolled  under  the  Fines  and  Eecoveries 
Act  (1),  and  was,  after  the  marriage  had  taken  place,  registered 
pursuant  to  the  Act  for  the  registration  of  deeds  in  the  county  of 
Middlesex  (2). 

After  the  marriage,  the  plaintiff  was  informed  of  a  deed  dated  the 
25th  of  February,  1845,  executed  by  Lady  Wetherall,  and  enrolled 
under  the  statute  8  &  4  Will.  IV.  c.  74,  whereby  she  conveyed 
the  premises  to  the  defendant  Lutyens,  and  other  trustees,  since 
deceased,  to  such  uses  as  she  should  appoint ;  and  in  default  of 
appointment  to  her  own  use  for  life,  and  after  her  decease  to  the 
use  of  the  said  Eliza  Henrietta  her  daughter  for  life,  for  her 
separate  use,  without  power  of  anticipation,  and  after  her  decease 
to  the  use  of  Frederica  Charlotte,  the  daughter  of  Henrietta,  and 
the  heirs  of  her  body,  with  remainders  over.  This  deed  was  not 
registered  under  the  statute  7  Anne,  c.  20. 

Soon  after  the  plaintiff  received  notice  of  the  existence  of  the       [  160  ] 
deed  of  February,  1845,  he  caused  the  deed  of  August,  1847,  to  be 
registered,  as  above  stated. 

The  house  was  in  the  occupation  of  a  tenant  under  a  lease  for 
twenty-one  years,  dated  the  16th  of  September,  1845,  granted  by 
Lady  Wetherall,  the  counterpart  of  which  lease  was  in  the  possession 
of  an  agent  of  the  defendant  Lutyens.  The  plaintiff  brought  his 
action  against  the  tenant  for  the  rent  which  accrued  due  subsequently 

(1)  3  &  4  Will.  17.  c.  74.  (2)  7  Anne,  c.  20. 
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Elsey  to  the  death  of  Lady  Wetherall,  and  filed  his  bill  against  Lutyens, 
LuTYBNB.  tbe  surviving  trustee  under  the  indenture  of  the  25th  of  Februar}-, 
1845,  for  the  delivery  up  of  the  counterpart  of  the  lease  to  the  plaintiff, 
and  praying  also  that  the  deed  of  February,  1845,  might  be  delivered 
up  and  cancelled.  Eliza  Henrietta  the  plaintiff's  wife,  and  Frederica 
Charlotte,  her  infant  daughter,  were  defendants. 

The  Solkitor-General  and  Mr.  Joliffe  for  the  plaintiff.    ♦     ♦    * 

[  161  ]  Mr.  Wood  and  Mr,  Berkely  for  the  defendant  Lutyens : 

The  plaintiff  has  mistaken  his  course.  If  the  deed  of  February,  1 845, 
be  void  against  him,  he  might  have  disregarded  it.  It  is  not  a  case 
for  the  interference  of  the  Court :  Shupaonv.  Lord  Ilowden  (i) ;  or  at 
least,  until  the  right  at  law  has  been  determined.  *  *  The  statute 
does  not  make  all  unregistered  deeds  void,  but  only  makes  a  registered 
deed  good  against  all  prior  unregistered  deeds.  In  this  case,  at  the 
time  when  the  plaintiff  had  notice  of  the  prior  deed,  both  deeds  were 
equally  void  or  liable  to  be  avoided.  The  defendant,  as  trustee, 
submits  that  the  plaintiff,  by  then  registering  his  deed,  could  not 
acquire  a  title  in  preference  to  the  earlier  deed. 

Mr.  Cox,  for  the  infant  Frederica  Charlotte  Wetherall,  on 
whose  behalf  no  evidence  had  been  entered  into,  stated  to  the  Court 
that  he  was  instructed  by  the  solicitor  of  the  plaintiff,  the  plaintiff 
being  the  husband  of  the  infant's  mother.  He  submitted  that  the 
decree  should  reserve  the  right  of  the  infant,  or  be  without  prejudice 
to  such  right. 

[  162  ]  The  Solicitm-'General  in  reply,  on  the  point  of  notice,  cit^d 

Essex  V.  Baugh  (2). 

The  Vice-Chancbllor  directed  the  case  to  stand  over,  with  liberty 
to  the  plaintiff  to  bring  such  action  as  he  might  be  advised  ;  the 
defendant  Lutyens  to  produce  the  lease,  and  admit  possession  ;  and 
reserved  further  directions  and  costs. 

Feb,  12.  The  counsel  for  the  defendant  Lutyens  stated  that  the  defendant 

would  act  under  the  direction  of  the  Court ;  but  would  not  under- 
take to  defend  any  action  at  law  which  might  be  brought  by  the 
plaintiff,  in  respect  of  the  property  or  lease  in  question. 

The  Vicb-Chancbllor  made  the  decree  for  the  delivery  of  the 
lease,  without  prejudice  to  the  right  of  the  infant. 

(1)  45  R.  B.  225  (3  My.  &  Or.  97).  (2)  57  E.  E.  476  (I  Y.  &  C.  C,   C. 

620). 
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Thk  Yice-Ghancellob  :  Elsey 

V. 

In  this  case,  I  reserved  the  question  of  costs  as  between  the     liUTYKKs. 
plaintiff  and  the  defendant  Lutyens,  and  much  diflSculty  I  have  had       ^^^^' 
in  satisfying  myself,  as  far  as  I  have  done  so,  what  order  I  ought  to 
make. 

The  plaintiffs  have  got  a  decree  without  a  trial  at  law,  saving 
however  to  the  infant,  whose  trustee  Lutyens  is,  the  right  hereafter 
to  litigate  the  question  raised  in  the  suit,  if  she  should  be  advised 
so  to  do.  The  peculiar  circumstance  which  induced  me  so  to 
qualify  the  decree  (a  qualification  not  objected  to  by  the  plaintiff) 
was  this,  that  the  plaintiff's  solicitor  instructed  counsel  for  the 
inbnt.  My  attention  was  particularly  called  to  the  point  by,  I  think, 
the  plaintiff's  counsel ;  a  circumstance  I  am  bound  to  notice  with 
approbation.  Lutyens,  by  his  *answer,  after  stating  the  facts  of  the  [  *i^3  ] 
case,  submits  the  questions  in  the  cause  to  the  judgment  of  the 
Omri  as  questions  arising  between  the  plaintiff  and  the  infant. 
These  observations,  coupled  with  the  limited  decree  I  have  felt  at 
lilierty  to  make,  appear  to  me  to  entitle  Lutyens  to  the  favourable 
consideration  of  the  Court  upon  the  question  of  costs,  especially 
when  it  is  considered  that  I  am  called  upon  to  take  out  of  his  hands 
the  only  indemnity  he  has  against  his  own  cestui  que  trusts ;  the 
hostile  position  he  assumed  in  argument  was  forced  upon  him  by 
the  plaintiff  asking  costs  against  him. 

Other  observations  also  arise  upon  the  same  question :  the  plain- 
tiff's title  is  purely  a  legal  title ;  and  at  the  hearing  of  the  cause  I 
thought  the  case  was  one  of  that  class  in  which  the  strict  rule  of 
the  Court  originaUy  required  that  the  plaintiff  should  establish  his 
right  at  law  before  he  came  into  equity.  In  cases  of  this  class, 
where  the  bill  is  filed  before  the  right  is  established  at  law,  and  the 
e<iaity  is  founded  upon  the  better  remedy  to  be  had  in  this  Court  (as 
in  tithe  cases)  the  usual  practice  is  to  retain  the  bill  at  the  hearing, 
with  liberty  for  the  plaintiff  to  proceed  at  law  to  establish  his  title. 
But  in  such  cases  the  plaintiff  gives  the  defendant  upon  the  question 
of  costs  the  advantage  of  being  able  to  say,  that  if  the  plaintiff  had 
first  established  his  right  at  law,  the  defendant  would  have  done 
that  without  suit  which  the  bill  in  equity  required  him  to  do.  And 
this  argument  was  urged  upon  me  by  Mr.  Lutyens'  counsel  at  the 
hearing. 

In  this  case,  however,  it  appears  to  me  that  the  plaintiff  may 
possibly  have  an  equity  distinct  from  that  of  having  deeds  delivered 
up.     It  is  not,  I  think,  suggested  by  the  defendant,  that  the  lease 
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Elsrt       granted  by  Lady  Wetherall  is  not  good  as  against  the  plaintiff  in 
LuTYENB.     *^^'s  cause.    If  that  lease  be  valid,  the  most  convenient  mode  of  trying 
[  *164  ]       *the  plaintiff  *s  title  at  law  must  be  by  proceeding  against  the  tenant 
for  the  rent  reserved  under  the  covenants  in  the  lease  ;  and  to  do  this 
the  plaintiff  requires  the  manual  possession  of  the  lease,  which  is 
in  the  hands  of  Lutyens  ;    and  I  find  the  bill  suggests  this  point  as 
a  ground  for  coming  into  equity.     It  was  said  indeed  by  the  defen- 
dant, that  the  plaintiff  might  proceed  at  law  against  Lutyens  to  get 
possession  of  the  lease,  or  that  they  might  proceed  against  the 
tenant  for  the  rent,  and  call  Lutyens  as  a  witness  to  produce  the 
lease.    Admitting  that  the  plaintiff  might  effectually  prosecute  his 
right  at  law  in  both  or  either  of  the  ways  suggested,  I  do  not  think 
that  the  plaintiff  thereby  loses  his  right  to  come  into  this  Ck)urt, 
and  obtain  its  assistance  in  putting  the  question  at  issue  between 
himself  on  the  one  side,  and  Lutyens  and  the  infant  on  the  other  in  a 
course  of  trial.    It  is  between  the  plaintiff  and  these  parties  that  the 
real  contest  arises,  and  not  between  the  plaintiff  and  the  lessee  under 
Lady  Wetherall's  lease ;  and  I  cannot,  as  at  present  advised,  decide 
the  question  of  costs  in  this  suit  upon  the  ground  that  the  plaintiff 
was  not  justified  in  filing  the  present  bill  before  the  legal  right  was 
established :  but  this  does  not  disturb  the  proposition  that  the  legal 
right  must  be  established  by  a  proceeding  at  law,  before  this  Court 
can  make  a  decree  in  the  plaintiff's  favour. 

The  plaintiff,  by  the  manner  in  which  he  has  brought  the  suit  to  a 
hearing,  has  involved  himself  in  a  diflSculty  upon  the  question  of  costs. 
If,  to  put  an  extreme  case,  a  plaintiff  suing  a  trustee  and  his  cestui  que 
trusts,  should  compromise  the  suit  with  the  cestui  que  trusts  before 
the  hearing,  and  thereby  avoid  the  trial  of  the  right,  I  cannot  think 
the  Court  would  give  costs  against  the  trustee,  as  it  might  have 
done,  if  the  cause  had  been  tried,  and  a  decree  made  adversely  by 
the  Court.  The  present  case  is  not  widely  distinguishable  from  that. 
[  165  ]  Another  point  argued  by  the  plaintiff  was,  that  the  point  of  law 

was  so  clear  that  Lutyens  ought  not  to  have  contested  the  question ; 
but  I  cannot  admit  the  force  of  that  observation,  where  a  trustee  is 
the  party  charged.  Lutyens,  at  the  peril  of  having  to  pay  costs  at 
law  had  a  right  to  insist  upon  having  the  question  tried  at  law^ ; 
and  I  cannot  deprive  him  of  the  benefit  of  the  observation,  that,  if 
that  course  had  been  taken,  he  would  not  have  contested  the  ca^-^ 
further.  I  do  not,  however,  understand  Lutyens  now  to  say  th.\t 
he  desires  to  try  the  case  at  law  for  the  purpose  of  saving  his  co^t? 
of  this  suit  by  depriving  the  plaintiff  of  his  decree. 


VOL.  Lxxxv.]  1850.     CH.     8  HARE,  165.  273 

I  believe  the  proper  decree  to  be  made  as  to  the  costs  of  the  suit  elsey 
in  equity  is,  to  give  no  costs  to  or  against  Lutyens.  The  qualified  lutyens. 
decree  the  plain tiflf  has  obtained  takes  this  case  out  of  the  general 
rule  which  I  have  rarely  departed  from,  of  making  the  costs  abide 
the  result  of  the  suit.  The  plaintiff  has  got  a  decree,  which,  though 
nominally  qualified,  is  (I  think  I  may  promise  him)  virtually  final, 
and  he  has  got  this  without  a  trial  at  law. 

Lutyens  loses  his  own  costs  of  this  suit  unless  he  has  the  means 
of  obtaining  them  from  or  against  his  own  cestui  que  trusts ;  but  he 
avoids  all  legal  proceedings,  with  their  attendant  expenses.  In  the 
view  I  take  of  the  actual  rights  of  the  parties,  I  cannot  give  him 
his  costs  of  this  suit,  unless  the  plaintiff  will  consent  to  pay  them, 
or  Mr.  Lutyens  can  establish  the  proposition,  that  the  unregistered 
settlement  of  which  he  is  a  trustee  has  priority  over  the  plaintiff's 
claim. 

This  Court  doth  order  and  decree,  that  the  defendant  Benjamin 
Lutyens  do  deliver  up  the  indenture  of  the  16th  day  of  September, 
1845,  in  &c.,  to  the  plaintiff.  Liberty  to  any  of  the  parties  to 
apply.  But  this  is  to  be  without  prejudice  to  the  rights  of  the 
infant  defendant  Frederica  Charlotte  Wetherall. — Reg.  Lib.  A.  1849, 
fo.  714. 

DICKINSON  V.  MORT(l).  is.^o. 

(8  Hare,  178-180.)  Apnl2^. 

Under  a  power  to  charge  an  estate  with  a  sum  not  exceeding  1,000/.,  for      Wiqram, 
the  portion  or  portions  of  a  younger  child  or  younger  children,  the  donee 
of  the  power  appointed  the  1,000/.  to  a  married  daughter  for  her  separate         [  ^^°  J 
use,  with  a  restraint  upon  anticipation  during  the  coverture ;  and  it  was 
held,  that  the  interest  of  the  appointee  might  lawfully  be  so  restricted  by 
the  terms  of  the  appointment. 

Elisha  Shblmerdinb,  by  his  will,  made  in  1805,  devised  certain 
real  estates  to  his  son  Elijah,  for  life,  with  remainder  to  his  issue  in 
tail,  and  declared  that  it  should  be  lawful  for  his  son  Elijah  to  charge 
his  said  estate  at  Kennedey  and  Peers  Lane,  thereinbefore  mentioned, 
in  case  of  his  marriage,  with  any  sum  or  sums  of  money  not  exceed- 
ing 1,000/.,  for  a  portion  or  portions  of  a  daughter  or  daughters, 
younger  son  or  sons,  with  interest  for  the  same  not  exceeding  4Z. 

(1)  In  later  cajses  the  restraint  on  59  L.   J.   Ch.    485,    62    L.    T.  771  ; 

anticipation  has  been  rejected :  In  re  but    possibly   the    appointee    in    the 

Cunyiiy harness  Settlement  (1871)  L.  E.  present    case    may  have    been    born 

11  Eq.  324,  40  L.  J.  Ch.  247,  24  L.  T.  before  the  power  came  into  operation. 

124  ;     Whitby    v.   Mitchell   (1889)  42  —0.  A.  S. 
Ch.  D.  494,  affirmed,  44  Ch.  D.  85, 
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Dickinson  for  every  1001.  by  the  year.  Elijah  the  son,  by  his  will,  dated  in 
MoiiT.  1885,  expressed  to  be  in  pursuance  of  the  power,  appointed  1,0001. 
to  trustees,  upon  trust  for  his  daughter  Sarah,  the  wife  of  Bobert 
Dickinson,  for  her  life,  for  her  separate  use,  without  power  of  anti- 
cipation, and,  after  her  decease,  for  her  children,  who  being  sons 
should  attain  twenty-one,  or  die  under  that  age  leaving  issue,  or 
being  daughters  should  attain  that  age,  or  marry ;  and  if  there 
should  be  no  such  child  of  his  daughter  Sarah,  then  in  trust  for 
his  (Elijah's)  next  of  kin ;  with  provisions  for  maintenance  and 
advancement  of  the  children  of  Sarah  out  of  the  trust  fond. 

The  1,000Z.  was  raised.  Sarah,  the  daughter,  was  the  plaintiff  in 
the  suit;  and  her  husband  and  children,  and  the  trustees  of  the 
fund,  were  defendants.  The  question  was  how  far  the  appointment 
by  the  will  of  Elijah  was  valid.  It  was  conceded  that  the  attempt 
by  Elijah,  in  executing  the  power,  to  create  interests  in  the  children 
of  Sarah,  was  ineffectual. 

[179]  Mr.  Temple  and  Mr.  Hingeston,  for  the  plaintiff,  in  support  of 

the  validity  of  the  limitation  to  the  separate  use  of  the  plaintiff*  with 
restraint  on  anticipation,  cited  Ganer  v.  Bowles  (i). 

Mr.  Taylor,  for  the  husband  of  the  plaintiff,  contended,  that 
the  appointment  had  the  effect  of  giving  the  plaintiff  the  absolute 
interest  in  the  1,000Z.,  unaffected  by  the  limitation  to  her  separate 
use,  and  unrestricted  from  anticipation.     *     ♦     * 

Mr.  Willcock  and  Mr.  ErsHne  for  other  parties. 

The  Vicb-Chancellor  said,  that  the  argument  for  the  husband 
must  go  the  length  of  saying,  that  the  donee  of  the  power,  havin^x 
power  to  charge  the  estate  with  a  certain  sum,  could  not  appoint 
less  than  the  whole  sum  which  he  was  empowered  to  give ;  for,  if 
he  might  appoint  a  smaller  sum,  why  might  he  not,  on  the  same 
principle,  appoint  less  than  an  absolute  interest.  If  the  donee  of  the 
power  might  appoint  a  smaller  sum  than  that  which  the  utmost 
exercise  of  the  power  would  enable  him  to  give,  as  in  this  case  he 
clearly  could,  why  might  he  not  also  make  the  appointment  for  the 
life  of  the  object  of  the  power,  or  render  the  interest  of  the  appoiutee 
determinable  upon  certain  acts,  or  introduce  provisions  restraining 
the  appointee  in  this  case  from  parting  with  the  property  during  Uie 
coverture.    He  was  of  opinion  that  there  was  nothing  invalid  in  the 

(I)  34  R.  R.  102  (2  Rubs.  &  My.  304). 
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restrictive  terms  of  the  *appointment ;  and  that  Sarah,  the  daughter,  Dickiksom 

must  be  declared  to  be  entitled  to  the  sum  in  question,  for  her  mout. 

separate  use,  without  power  of  anticipation;    with  liberty   to   all  [♦jso] 
parties  to  apply. 


SPEAKMAN   V.  SPEAKMAN.  i8^9. 

(8  Hare,  180-187.)  jg.J^ 

A  testator  directed  the  application  of  the  surplus  income  of  his  estate  for        Jan,  1 1 . 

the  maintenance  of  his  children  during  their  minority  or  apprenticeship,  

and  the  application  of  certain  sums  for  their  advancement ;  and  after  his       Wioram, 
youngest  child  should  have  attained  twenty-one,  he  directed  his  executors  *'  * 

to  divide  any  surplus  in  their  hands,  every  three  years,  during  his  wife's  L  l^"  J 
life  or  widow^hood,  and,  after  her  death  or  marriage,  every  year,  equally 
amongst  his  children,  or  their  heirs  in  stead  of  any  one  that  might  happen 
to  be  dead,  until  the  expiration  of  fifty  years  from  the  time  of  his  death  ; 
and  that,  at  the  end  of  the  said  fifty  years,  his  executors  should  sell  his 
remaining  estate,  and  pay,  discharge,  or  divide  the  money  for  the  same 
amongst  his  children  (naming  them),  or  any  of  their  heirs  in  their  stead,  and 
if  any  of  his  said  children  should  die  without  lawful  issue,  such  share  or 
shares  of  those  so  dying  to  belong  to  the  survivors  or  their  lawful  heirs, 
equally:  Held,  that  the  Court  could  not  read  **  or  "  as  **  and,'*  where  the 
purpose  was  manifestly  substitution  of  objects,  and  not  succession. 

That  the  word  •*  heirs  "  must  be  construed  **  issue,"  and  not  **  children  " ; 
and  that  it  was  not  a  ground  for  departing  from  such  a  meaning,  that  the 
consequence  of  adhering  to  it  would  be  to  render  the  will  void  for 
remoteness. 

That  the  words  of  the  gift  did  not  direct  a  substitution,  once  for  all,  of 
persons  to  take  each  child's  share  at  a  given  time  not  too  remote ;  but  con- 
tained a  running  direction  to  the  trustees,  to  pay  the  income  from  time  to 
time,  during  the  whole  period  of  fifty  years,  to  the  children,  or,  in  case  of 
their  deaths,  to  such  of  their  lineal  descendants  as  might  from  time  to  time 
come  in  e$$€. 

That  the  limitations  of  the  property  at  the  end  of  the  term  of  fifty  years 
were  void  for  remoteness. 


Thovas  Speakhan  by  his  will,  dated  20th  April,  1793,  executed 
so  as  io  pass  freehold  estates  by  devise,  after  directing  his  funeral 
and  testamentary  expenses  and  debts  to  be  paid  out  of  his  real  and 
personal  estate ;  and  that  the  rent  of  certain  premises  in  Parr,  in 
Lancashire,  and  of  the  coal  under  the  same,  and  of  a  seat  in 
St.  Helen's  Chapel,  should  be  applied  in  paying  off  a  mortgage  upon 
the  above-mentioned  lands,  and  for  the  advantage  of  the  testator's 
family  according  to  his  subsequent  directions ;  and  that,  after  the 
expiration  of  fifty  years  from  the  testator^s  death,  the  executors  might 
be  at  liberty  to  sell  the  lands  above  mentioned  for  the  benefit  of  the 
testator's  children  or  their  heirs  lawfully  begotten ;  and  after  direct- 
ing *that  his  wife  should  have  the  use  of  his  household  goods  and  [  •i^i  ] 
farnitare,  and  stock-in-trade,  and  also  any  surplus  of  the   rents, 

18—2 
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Speakman     during  widowhood  and  until  the  youngest  child  attained  twenty-one 
Spbakman.    or  should  be  free  from  apprenticeship ;  and  that,  should  any  chDd 
be  still  under  twenty-one  or  not  free  from  apprenticeship  at  the 
death  of  the  testator's  wife,  the  executors  should  sell  the  stock-in-trade 
and  furniture,  and  apply  the  produce  in  paying  oflf  the  mortgage 
and  in  forming  a  fund  for  lending  to  the  testator's  children  to  assist 
them  in  business  ;  and  further  directing  that  his  children  should  be 
maintained  out  of  the  rents  of  the  above-mentioned  lands,  till  they 
should  attain  twenty-one  or  be  free  from  apprenticeship ;  and  that 
the  profits  of  a  colliery  at  Gerard's  Bridge  should  form  a  further 
fund  for  lending  lOOZ.  a-piece  to  each  child ;   and  that,  after  the 
youngest  child  attained   twenty-one,  the  widow  was  to  have  an 
annuity  according  to  the  terms  therein  mentioned,  proceeded   as 
follows  :  "  And  I  do  hereby  direct  and  order  my  said  executors  to 
divide  once  every  three  years  any  money  in  hand  that  hath  been 
received  for  and  as  an  overplus  after  all  the  before-mentioned  pur- 
poses are  fully  provided  for,  any  remainder  then  in  their  hands  or 
out  at  interest,  equally  amongst  my  said  children,  or  their  lawful 
heirs  in  stead  of  any  one  that  may  happen  to  be  dead,  share  and 
share  alike,  subject  nevertheless  to  any  money  lent  to  any  one  of  my 
said  children  as  hereinbefore  mentioned,  until  the  death  or  marriage  of 
my  said  wife  ;  and  after  the  death  or  marriage  of  my  said  wife,  once 
every  year  as  hath  been  last  mentioned  and  fully  expressed,  share 
and  share  alike,  for  and  until  the  end  and  expiration  of  fifty  years 
from  the  time  of  my  death  as  hereinbefore  is  mentioned.    And  my 
will  and  mind  is,  and  I  do  hereby  direct  and  order  my  said  executors, 
that  at  the  end  and  expiration  of  the  said  fifty  years,  my  said 
[  *i82  ]       executors  *do  make  sale  to  the  best  bidder  of  all  and  every  my 
lands,  tenements,  hereditaments,  and  premises  then  remaining  and 
belonging  to  my  estate  or  otherwise.    And  so  soon  as  the  money 
can  be  received  for  the  same,  immediately  to  pay  and  discharge  or 
divide  to  and  amongst  my  said  children  and  now  living,  that  is, 
Charles,  Eichard,  John,  Thomas,  and  Edward,  my  sons,  Elizabeth, 
Jane,  and  Mary,  my  daughters,  or  any  of  their  heirs  lawfully  begotten 
in  their  stead ;  provided  nevertheless  should  any  of  my  said  children 
die  without  lawful  issue,  such  share  or  shares  of  those  so  dying  to 
go  to  and  belong  to  the  survivors  or  their  lawful  heirs  equally.     The 
whole  money  arising  by  such  aforesaid  sale  or  sales  to  be  equally 
divided  amongst  my  said  surviving  children  or  their  lawful  heirs, 
share  and  share  alike." 
The  testator  died  in  1798,  leaving  his  wife  and  eight  children 
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surviving  him,  consisting  of  five  sons,  viz.  Charles,  Richard,  John,    Speakman 

Thomas,  and  Edward,  and  three  daughters,  viz.  Elizabeth,  Jane,    spbakmam. 

and  Mary.     The  testator  had  a  ninth  child,  who  died  before  the  date 

of  the  will.     Thomas  died   without  issue  and  intestate  in  1811. 

Charles  died  leaving  children,  of  whom  Thomas  Birch  Speakman 

was  the  eldest ;  he  died  before  the  bill  was  filed,  leaving  a  son  Thomas, 

who  was  a  party  to  the  cause.    Charles  made  a  will  which  would 

pass  such  deviseable  interest,  if  any,  as  he  had  under  the  will  of 

Thomas  Speakman,  the  testator.     Charles's  children  other  than  the 

eldest,  and  the  parties  interested  under  his  will,  were  parties  in  the 

cause.     Richard  died  in  1825,  leaving  children.    He  also  made  a  will, 

which  would  pass  such  deviseable  interest,  if  any,  as  he  had  under 

the  will  of  Thomas  Speakman,  the  testator.    Richard's   children 

and  the  parties  interested  under  his  will  were  parties  to  the  cause. 

Jane  married  A.  T.  Ducker.     *Elizabeth  and  Mary  were  unmarried.       [  *i8:j  ] 

Edward  the  other  son,  and  the  three  daughters,  were  the  plaintiffs 

in  the  original  cause.     The  widow  of  the  testator  died  in  1814. 

The  fifty  years,  at  the  expiration  of  which  the  testator's  property 
was  to  be  divided,  expired  in  the  month  of  August,  1848. 

The  original  bill  was  filed  in  June,  1844 ;  and,  in  1845,  a  decree 
was  made  directing  inquiries,  for  the  purpose  of  ascertaining  the 
then  state  of  the  testator's  family.  The  Master  made  his  report 
under  that  decree ;  and  a  supplemental  bill  was  filed  to  perfect  the 
record  in  respect  of  parties,  according  to  that  report.  Edward  the 
son  afterwards  died,  and  the  persons  representing  his  interest  were 
brought  before  the  Court. 

Mr.  Walker  and  Mr.  Prior  for  the  plaintiffs,  Elizabeth,  Jane, 
and  Mary,  the  daughters  of  the  testator,  who  were  living  at  the 
death  of  the  testator,  and  who  outlived  the  term  of  fifty  years, 
claimed  three-eighth  parts  of  the  property  absolutely. 

Mr.  Kenyon  Parker  and  Mr.  Selwyn  for  some  of  the  devisees 
of  Charles,  the  eldest  son  and  heir-at-law  of  the  testator,  insisted 
that  the  limitation  of  the  property  of  the  original  testator,  at  the 
end  of  fifty  years,  was  void  for  remoteness ;  and  that  the  same 
vested  in  Charles  his  eldest  son  and  heir-at-law,  and  passed  by  his 
will. 

Mr.  Bacon,  Mr.  Malins,  Mr.  Elnisley,  Mr.  Follett,  Mr.  Little,  and 
Mr.  Milne f  for  the  other  parties,  claimed  interests  under  the  will  of 
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Spbakmak    the  testator,  and  supported  the  ^validity  of  the  bequests  in  the  will 
spbakman.    &t  the  expiration  of  the  term  of  fifty  years. 

[  ^84  1 

1850.        The  Vice-Chancbllor  : 

.J^  '  As  it  appeared  to  me  that  many  of  the  questions  to  be  raised  in 

argument  would  be  influenced  by  my  decision  as  to  the  validity  of 
the  limitation  at  the  end  of  the  fifty  years  term,  I  requested  that 
that  point  might  be  argued  separately.  And  the  argument  upon  all 
other  points  (that  is,  as  to  the  rights  of  the  parties  during  the  term,) 
suspended  until  my  decision  was  known. 

It  is  with  much  regret  that  I  have  come  to  the  conclusion,  that 
the  limitation  of  the  property  at  the  expiration  of  the  fifty  years' 
term  is  too  remote. 

In  coming  to  this  conclusion,  I  have  not  been  influenced  by  the 
mere  form  of  the  direction  to  sell  and  divide  at  the  expiration  of 
the  term.    If  the  plaintiffs  could  have  made  good  the  argument  of 
their  counsel,  that  the  property  was  effectually  and  absolutely  given 
to  the  testator's  children,  or  to  certain  issue  of  the  children  in  their 
stead,  to  be  ascertained  at  latest  at  the  death  of  the  children  before 
the  expiration  of  the  term,  and  was  to  be  sold  for  their  benefit  and 
divided  amongst  them  at  the  expiration  of  the  term,  I  should  not, 
on  account  only  of  the  form  of  the  gift  at  the  expiration  of  the  term, 
have  felt  bound  to  consider  it  as  contingent.      But  that  is  not  the 
way  in  which  this  case  presents  itself  to  my  mind.     One  suggestion 
at  the  Bar  as  to  the  disposition  of  the  property  during  the  term  was, 
that  I  might,  in  the  gift  to  the  "  testator's  children  or  their  heirs," 
read   '*  or  "   as   "  and,"  and  give  the  testator's  children  a  veste<l 
interest  in  the  property.     Now,  without  adverting  to  some  con- 
[  *i85  ]       sequences  which  might  *follow  upon  that  construction,  or  to  the 
circumstance,  that  part  of  the  property  is  personal  estate,  I  am 
satisfied  that  the  will  does  not  admit  of  that  construction.     The 
gift  is  to  the  children,  or  to  their  heirs  in  their  stead  in  CAse  any  of 
them  should  happen  to  be  dead  ;  and  nothing  can  be  more  manifest 
than  that  substitution  of  the  heirs,  whatever  that  word  may  mean, 
for  the  children,  and  not  succession,  is  the  purpose  of  the  testator  ; 
and  the  question  on  this  will  is,  whether  the  testator  has  directed 
that  substitution  to  take  place  at  such  time  or  times,  and  in  favour 
of  such  objects,  as  will  enable  the  Court  to  execute  his  direction. 
Another  point  contended   for  was,   that  I  must  read  the   word 
**  heirs  "  in  the  sense  of  "  children,"  that  is,  grandchildren  of  the 
testator,  including  more  remote  issue  of  the  testator's  children.      In 
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which  case  it  was  said,  that  the  substituted  legatees  must  be  Speakmam 
determined  at  latest  within  the  period  of  a  life  in  being  at  the  speakhan. 
death  of  the  testator;  and,  that  any  grandchild  (though  unborn  at 
the  death  of  the  testator),  to  whom  the  property  would  go,  would 
take  an  absolute  vested  interest  within  the  period  allowed  by  law. 
I  cannot  adopt  that  construction  of  the  will.  It  is  plain,  that  the 
word  *•  heirs  "  must  be  read  **  issue ;  *'  and  I  cannot  find  a  word  in 
this  will  to  justify  me  in  saying,  that  the  testator's  grandchildren 
were  objects  of  his  bounty  more  than  his  great-grandchildren,  who 
should  happen  to  be  born  during  the  period  of  fifty  years.  Indeed 
the  only  ground  upon  which  I  was  pressed  to  limit  the  construction 
of  the  word  "  heirs  "  or  "  issue  "  to  grandchildren  of  the  testator 
was,  the  consequence  to  which  it  would  lead,  viz.  that  it  would  or 
might  lead  to  a  decision,  that  the  limitation  at  the  expiration  of  the 
term  of  fifty  years  was  void  for  remoteness.  That  I  apprehend  is 
not  a  sufficient  reason  for  departing  from  the  plain  meaning  of  the 
testator's  words.  The  true  way  of  reasoning  *upon  a  will  like  this  is :  [  *186  ] 
first,  to  ascertain  what  it  is  that  the  will  directs  during  the  period  of 
fifty  years,  without  reference  to  the  question  whether  the  gift,  at  the 
expiration  of  the  term,  is  good  or  bad ;  and  if  the  direction,  during 
the  period  of  fifty  years,  can  thus  be  ascertained,  the  Court  is  not  at 
liberty  to  alter  the  construction  of  the  will,  for  the  purpose  of  support- 
ing the  ultimate  limitation  at  the  expiration  of  the  fifty  years ;  that 
would  be  to  make  a  new  will  for  the  testator,  only  because  the  rules 
against  perpetuities  prevent  his  will  from  being  carried  into  efi^ect. 
The  remaining  argument,  by  which  I  hoped  at  one  time  the  will 
might  be  supported,  was  this,  that  the  substitution  of  the  heirs  or 
ii^sue  was  to  be  determined,  once  for  all  as  regards  each  child's  share, 
(whether  in  favour  of  grandchildren  or  more  remote  issue),  at  a 
time  which  would  remove  all  objection  to  the  bequest  on  the  ground 
of  remoteness ;  and  several  periods  were  suggested  for  that  purpose : 
as,  the  death  of  the  testator,  the  death  of  the  widow,  or,  the  death 
of  any  of  the  testator's  children.  And  this  appears  to  me  to  be  the 
real  question  upon  the  will,  viz.  whether  it  directs  a  substitution, 
once  for  all,  at  some  given  time,  not  too  remote,  as  regards  each 
child's  share,  as  in  Salisbm-y  v.  Petty  (1) ;  or  whether  the  will  does 
not  contain  a  running  direction  to  the  trustees  to  pay  the  income 
from  time  to  time,  during  the  whole  period  of  fifty  years,  to  the 
testator's  children,  or,  in  case  of  their  deaths,  to  such  of  their  lineal 
descendants  (whether  children  or  more  remote  issue,)  as  may  from 
(1)  64  B.  B.  206  (3  Hare,  86). 
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Spbakman     time  to  time  come  in  esse.     I  think  the  latter  is  the  true  constrac- 
Speakhan.    tion  of  the  will,  and  that  I  am  not  at  liberty  to  depart  from  it,  only 
because  it  prevents  me  from  giving  efifect  to  the  ultimate  disposition 
of  the  property. 
r  1^7  ]  It  must  I  think  be  admitted  that  the  death  of  one  of  the  testator's 

children  in  his  lifetime,  leaving  issue  living  at  the  testator's  death, 
would  have  been  within  the  substitutionary  clause.  It  is  manifest 
also,  that  the  case  of  the  death  of  a  child  after  the  testator's  death, 
leaving  issue,  would  also  be  within  the  substitutionary  clause  ;  for 
the  testator  contemplates  the  case  of  the  substitution  taking  place 
in  favour  of  the  issue  of  a  child  to  whom  money  had  been  leut 
by  his  trustees,  and  such  an  event  might  happen  at  any  time 
during  the  fifty  years.  The  question  then  is,  whether,  in  the  case 
of  such  last-mentioned  substitution,  the  Court  could  say,  that  the 
issue  of  a  child  living  at  his  death  should  alone  be  entitled  to  share 
in  the  rents  and  profits,  to  the  exclusion  of  issue  born  during  the 
term  after  the  death  of  the  child.  It  appears  to  me  impossible  to 
say  that  such  exclusion  is  within  the  words  of  this  will ;  and  if  that 
be  so,  the  persons  to  take  at  the  expiration  of  the  fifty  years  would 
not  be  ascertainable  until  the  expiration  of  the  term ;  or,  in  other 
words,  the  gift  of  the  property  at  the  expiration  of  the  term  would 
be  contingent  as  to  the  persons  to  lake. 


1850.  BECKITT   V.  BILBROUGH. 

Jan.  30,  31. 

Feb.  8.  (8  Hare,  188-197  ;  S.  C.  19  L.  J.  Ch.  522 ;  14  Jur.  238.) 

Wig  RAM  ^'*  ^"  allottee  of  shares  in  a  Railway  Company,  Laving  executed  the 

V.-C.   *  subscribers*  agreement  and  Parliamentaxy  contract,  obtained  the  scrip 

r  188  1  certificate  of  his  shares,  which  he  sold,  and  such  scrip  certificate,  after 

passing  through  several  hands,  was  bought  by  B.  The  Act  incorporating 
the  Company  was  subsequently  passed,  and  advertisements  published, 
calling  upon  the  holders  of  scrip  certificates  to  i-egister  their  shares.  No 
application  having  been  made  by  B.,  then  the  holder  and  owner  of  the 
scrip  certificate,  for  registration  of  the  shares  which  it  i*epresented,  tiioM? 
shares  were  registered  in  the  name  of  A.  as  the  oiiginal  subscriber,  and  the 
sealed  certificate  was  delivered  to  him.  A.  immediately  sold  the  shares,  to 
avoid  liability  for  calU;  about  a  year  elapsed,  and  two  calls  were  made 
after  the  sale,  and  before  any  claim  in  respect  of  the  shares  was  made  by 
B. :  Held,  that,  after  the  registration  of  the  shares  in  the  name  of  A.,  B. 
might  have  sued  in  equity  for  the  transfer  of  the  shares  by  A-  to  himself 
(B.),  if  the  shares  had  not  been  sold,  but  had  remained  in  A.'s  name;  and 
that  it  followed,  that  the  Court  had  jurisdiction  to  com|>el  A.  to  account 
for  the  purchase-money  received  by  him  for  the  sale  of  the  shares. 

The  defendant  was   the   allottee  of  ten  shares  in  a  railway 
projected    in   May,   1845;   and   having    signed    the    subscribers' 


TOL.  Lxxxv.j         1850.     CH.     8  HARE,  188—189.  281 

agreement  and  subscription  contract,  he  received  a  scrip  certificate,      Deckitt 

as  follows :  Bilhrougii. 

*'  North  Western  Railway. — Scrip  Certificate. 

"  Ten  Shares,  No.  40,771  to  40,780. 

"  This  is  to  certify,  that  the  holder  hereof  is  the  proprietor  of  ten 
shares  of  201.  each  in  the  above  undertaking,  on  which  a  deposit  of 
1/.  2«.  per  share  has  been  paid,  subject  to  the  fulfilment  of  the  sub- 
scribers' agreement  and  Parliamentary  contract,  which  have  been 
duly  executed  in  respect  thereof. 

"  Lancaster,  1st  May,  1845.    Entered  Edmund  Sharpb. 

••  (Signed)  E.  D.  Salisbuby,  j        provisional  Directors." 
R.  Henri,  j 

The  defendant  afterwards,  before  the  Act  of  Parliament  was 
oiiUiined,  sold  the  ten  shares  for  52Z.,  and  delivered  over  the  scrip 
certificate  to  6.  and  T.  Bhodes,  brokers  of  Leeds.  The  shares  and 
scrip  certificate  subsequently  passed  by  sale  and  purchase  through 
divers  hands;  and  ultimately,  on  the  12th  of  September,  1845, 
•were  purchased  by  the  plaintiff  at  the  price  of  67L  lOs.;  and  the  [  *18'.)  j 
scrip  certificate  was  thereupon  delivered  to  the  plaintiff. 

The  Act  incorporating  the  Company  was  passed  in  1846,  and 
intituled  "  An  Act  for  making  a  Bailway  from  the  Leeds  and 
Bradford  Extension  Bailway  to  the  Lancaster  and  Carlisle  Bailway, 
with  a  diverging  line  therefrom  to  Lancaster,  to  be  called  the 
North  Western  Bailway."  The  Company  soon  afterwards  caused 
advertisements  to  be  published,  as  follows : 

•'  North  Western  Bailway. — Begistration  of  Shares. 

"  Tlie  Act  for  the  incorporation  of  the  North  Western  Bailway 

Company  having  received  the  Boyal  assent,  all  persons  holding 

Bcrip  certificates  for  shares  in  this  Company  are  requested  to  send 

the  same,  on  or  before  Monday,  the  14th  September  next,  to  the 

secretary  at  the  Company's  offices,  Lancaster,  accompanied  by  claims 

iu  the  form  annexed,  with  their  names,  professions,  and  residences 

distinctly  written,  in  order  that  the  same  may  be  correctly  entered  in 

the  register  of  the  Company,  in  accordance  with  the  Companies  Clauses 

Consolidation  Act,  1845.     The  receipt  of  the  scrip  certificates  will  be 

duly  acknowledged ;  and,  on  the  completion  of  the  register,  they 

will  be  exchanged  for  certificates  under  the  seal  of  the  Company. 

**  By  order  of  the  Board, 

"Edmund  Sharpb,  Secretary. 

**  Offices,  Fenton  Street,  Lancaster, 

*•  August  10th,  1846." 
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bbckitt  "  Form  of  Application  to  the  Secretary. 

BiLBi^uGH.       "  Sir, — I  request  that  you  will  insert  my  name  in  the  register  oi 
[  ♦ido  ]       the  shareholders  in  the  North  Western  *Railway  Company  as  a 
proprietor  of  shares,  the  scrip  for  which  I  send  you  herewith. 

"  I  am,  Sir. 

"  Usual  signature (Name  at  full  length). 

"  Profession  or  Trade   

* '  Residence    

"  Date " 

This  advertisement  was  subsequently  followed  by  one  in  the 
following  form : 

**  North  Western  Railway. — Registration  of  Shares. 
**  Notice  is  hereby  given,  that  the  share  register  of  this  Compauy 
will  be  absolutely  closed   on   Saturday,  the   26th   of   September 
instant ;  after  which  day  all  shares  not  transmitted  to  me  for  regis- 
tration will  be  registered  in  the  names  of  the  original  allottees. 
"  By  order  of  the  Board  of  Directors. 

"  Edmund  Sharpe,  Secretary. 
"  Company's  Offices,  Brock  Street,  Lancaster, 
"  September  17th,  1846." 

No  application  having  been  made  for  registration  in  respect  of 
the  ten  shares  of  which  the  plaintiff  held  the  scrip  certificate,  the 
defendant's  name  was  entered  by  the  Company  on  their  register  as 
the  proprietor  of  such  shares.  The  defendant  was  informed  of 
such  registration  by  the  following  letter  from  the  secretary  of  the 
Company : 

**  North  Western  Railway  Company. 

**  Secretary's  Office,  Brock  Street,  Lancaster, 

"  13th  October,  1846. 

"  Sir, — 1  beg  to  inform  you,  that  scrip  certificates  No.  40,771  to 

40,780,  for  ten  shares  in   this   Company,  which  were  originally 

allotted  to  you,  have  not  been  sent  in  to  me  for  registration ;   I 

[  *i9i  ]       have  therefore  entered  your  name  *on  the  register  of  shareholders 

as  the  proprietor  of  the  said  ten  shares,  the  certificate  of  which 

will  be  forwarded  to  you  in  due  course. 

"  I  am,  Sir,  your  obedient  servant, 
**Mr.  John  Bilbrough.  **E.  Sharpe,  Secretary." 

The  defendant,  apprehending  (as  he  alleged)  that  a  call  would  be 
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fioon  made  upon  the  shares  thus  entered  in  his  name,  instructed      Beokitt 
his  broker  to  sell  them,  in  order  that  his  name  might  be  removed    rilbrough. 
from  the  register,  and  that  of  the  transferree   substituted;   and 
they  were  accordingly  sold  at  the  price  of  9i. 

A  further  letter  from  the  secretary  of  the  Company  was  received 
by  the  defendant  on  the  81st  of  October  as  follows : 

"  North  Western  Railway  Company. 

**  Secretary's  OflSce,  Lancaster, 
•*  October  30th,  1846. 

"  Sir, — I  beg  to  inform  you,  that  sealed  certificates  for  shares  in 
this  Company  will  be  ready  for  delivery  on  and  after  the  5th  of 
November  next ;  you  are  therefore  requested  to  fill  up  the 
accompanying  form,  and  return  it  together  with  the  office-receipt, 
which  yon  hold  for  scrip,  to  &c. 

"Mb.  John  Bilbrouoh.  "E.  Sharpb,  Secretary." 

The  defendant  filled  up  and  returned  to  the  secretary  the  form 
which  had  been  sent;  and  on  the  2drd  of  November  the  sealed 
certificate  of  shares  was  transmitted  to  the  defendant.  A  call  was 
made  of  1/.  8s.  per  share,  amounting  to  142.,  which  the  defendant 
paid ;  and  the  same,  together  with  the  92.  purchase-money,  was 
repaid  to  him  by  his  broker,  through  whom  he  had  sold  *lhe  [  *i''^2  j 
sliares ;  and  the  defendant  thereupon  executed  the  transfer  to  the 
purchaser. 

The  bill  was  filed  by  the  plaintiff  in  August,  1847,  stating,  that 
he  had  never  seen  any  advertisement  as  to  the  registry  of  shares ; 
and  that  he  was  first  informed  in  January,  1847,  in  reply  to  an 
application  to  the  secretary  of  the  Company,  that  the  shares  had 
been  registered  in  the  name  of  the  defendant ;  and  it  set  forth  a 
correspondence,  which  had  subsequently  taken  place  between  the 
plaintiff  and  defendant,  in  which  the  plaintiff  had  required  the 
certificates  to  be  delivered  up,  offering  to  pay  the  defendant  the 
amount  of  the  calls  (if  any)  which  he  had  paid.  The  bill  prayed, 
that  the  defendant  might  be  decreed  to  come  to  an  account  with 
and  pajr  the  plaintiff  all  sums  of  money  which  the  defendant  had 
received  for  the  purchase-money,  or  otherwise,  on  account  of  the 
ten  shares  since  the  passing  of  the  Act,  together  with  such  further 
sum  or  sums  of  money  as  he  might  have  received,  had  he  sold  the 
ten  shares  at  the  highest  marketable  value  at  which  the  same  had 
been  since  be  was  registered  as  owner  thereof  under  the  Act,  the 


284  1850.     CH.    8  HARE,  192—195.  [r.r. 

Bbckitt      plaintiff  being  willing,  and  thereby  offering,  thereupon  to  pay  the 

BiLBRODGH.   defendant  all  sums  of  money,  if  any,  paid  by  him  since  bis  sale  o! 

the  shares  to  the  plaintiff,  for  or  in  respect  of  calls  upon  the  shares, 

and  to  give  such  indemnity  (if  any)  to  the  defendant  in  respect  of 

the  shares  as  the  plaintiff  was  bound  or  ought  to  give. 

The  defendant,  by  his  answer,  set  forth  the  circumstances  under 
which  he  had  been  registered,  and  his  reasons  for  disposing  of  the 
shares,  as  above  mentioned ;  and  he  stated,  that,  in  reply  to  the 
plaintiff's  application  respecting  them,  he  had  informed  the  i^laintilT 
[•J93]  *that  two  calls  had  been  paid  on  the  shares  since  their  registry, 
and  that  he  might  purchase  the  ten  shares  at  less  than  the  amount 
of  such  calls;  and  that  he  had  offered  to  purchase  and  transfer 
to  the  plaintiff  ten  shares  for  the  amount  of  the  calls  which  had 
been  paid  thereon.  He  submitted  also,  that  the  purchase-money 
received  by  him,  being  only  9?.,  was  below  the  amount  for  which 
the  Court  would  entertain  a  suit. 

Mr.  Wood,  and  Mr.  Wimtanley  for  the  plaintiff.     ♦     ♦     * 

[  19*  ]  The  Solicitor-General  and  Mr.  Elmsley  for  the  defendant : 

[  ^^^  ]  The  Vice-Chancellob  said,  that  it  having  been  decided  at  law, 

that  the  sale  of  the  scrip  certificates  of  shares  in  railways,  before  the 
incorporation  of  the  Company,  is  lawful ;  and  it  having  also  been 
decided  in  this  Court,  that  a  contract  for  the  purchase  of  a  certain 
number  of  shares  in  a  Railway  Company  is  to  be  distinguished 
from  a  contract  for  the  purchase  of  a  certain  quantity  of  stock,  and 
that  a  party  is  entitled  to  a  decree  for  specific  performance  of  a 
contract  for  the  purchase  of  railway  shares, — he  was  of  opinion, 
that  if  the  ten  shares  in  question  had  remained  standing  in  the 
name  of  the  defendant,  the  plaintiff,  as  the  purchaser  of  the  shares 
from  the  defendant,  would  have  been  entitled  to  a  decree  for  the 
transfer  of  such  shares  to  himself ;  and  he  thought  it  was  a  con- 
sequence of  that  right,  in  a  case  where  such  shares  had  been  sold 
by  the  defendant,  that  the  Court  would  decree  the  defendant  to 
account  for  the  purchase-money. 
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WINTHEOP    V.  MUREAY. 

(S  Hare,  214—215  ;  S.  C.  19  L.  J.  Ch.  547  ;  14  Jur.  302.) 

The  defendant,  a  creditor,  agreed  that  judgment  should  not  be  entered  up 
against  the  plaintiff,  his  debtor,  upon  a  warrant  of  attorney,  unless  default 
should  be  made  in  the  payment  of  the  premiums  of  a  policy  of  life  insurance, 
which  was  effected  to  secure  the  debt ;  and  that  payment  of  the  debt  should 
not  be  required  so  long  as  the  policy  was  kept  on  foot.  The  plaintiff  per- 
mitted the  time  for  payment  of  the  premium  to  expire,  and  four  days 
afterwards  the  defendant  paid  the  premium,  and  procured  the  policy  to  be 
revived.  The  Coitkt  refused  to  relieve  the  plaintiff  against  the  consequence 
of  his  default  in  payment  of  the  premium,  and  dismissed  a  bill  brought  by 
him  to  restrain  the  defendant  from  suing  out  execution  against  the  plaintiff 
on  the  judgment. 

The  chief  object  of  the  suit  was,  to  restrain  the  defendant  Murray 
from  suing  out  execution  on  a  warrant  of  attorney  given  by  the 
plaintiflf  to  Murray  by  way  of  security  for  a  debt,  upon  an  agreement 
that  judgment  was  not  to  be  entered  up  unless  default  should  be 
made  in  payment  of  the  premiums  on  a  policy  of  life  insurance  in 
the  Hand-in-Hand  Insurance  Office ;  and  that,  so  long  as  the  policy 
Bbould  be  kept  on  foot,  payment  of  the  debt  should  not  be  required. 
It  was  provided  by  the  contract,  that  if  the  plaintiff  should  omit  to  pay 
the  premium  for  ten  days  after  it  became  due,  the  defendant  Murray 
should  be  at  liberty  to  make  such  payment,  and  recover  the  sum  so 
paid  as  against  the  plaintiff.  The  premium  was  payable  on  the 
24th  of  June,  and  the  notice  was  sent  by  the  office  to  the  defendant 
Murray,  by  whom  the  insurance  had  been  effected,  and  it  did  not 
appear  to  have  been  communicated  by  him  to  the  plaintiff..  The 
thirty  days  allowed  by  the  insurance  office  for  the  payment  beyond 
the  24th  of  June,  the  date  on  which  the  premium  became  due, 
expired  on  the  28rd  of  July.  On  the  27th  of  July,  Murray  (who 
was  one  of  the  directors  of  the  insurance  office)  found  that  the 
premium,  which  was  due  on  the  24th  of  June,  had  not  been  paid ; 
and  he  then  procured  the  office  to  accept  the  payment  of  the 
premium  by  himself,  and  thus  to  revive  the  policy,  notwithstanding 
the  four  days  delay  which  had  occurred.  The  defendant  Murray 
then  proceeded  to  enforce  the  warrant  of  attorney. 

The  Solicitor-General  and  Mr.  Elderton  for  the  plaintiff. 

Mr.  W.  IV.  Qooper  for  defendants  in  the  same  interests. 

Mr.  Wood  and  Mr.  Glasse  for  the  defendant  Murray. 

Mr.  If.  E.  C.  Jones  for  other  defendants. 


1850. 
Jan,  23,  25. 

WlJRAM, 
V.-C. 

[ail] 
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MOBRAT. 
Jah,  25. 


Doc  d.  Pittman  v.  Sutton  (i)  was  cited  in  support  of  the  bill. 

The  Yige-Chancellor,  after  adverting  to  the  cases  in  which  the 
Court  had  refused  to  relieve  against  breaches  of  covenant,  said,  that, 
if  the  object  of  the  contract  was,  that  the  defendant  Murray  should 
be  protected  by  an  uninterrupted  insurance,  (as  he  was  of  opinion 
that  it  was),  the  Court  would  not  relieve  against  a  breach  of  that 
contract.  The  question  then  was,  whether  Mr.  Murray  had  had, 
according  to  the  terms  of  the  contract,  such  uninterrupted  protec- 
tion by  the  continued  preservation  of  the  interest  in  the  policy.  It 
appeared,  that  four  days  had  elapsed  after  the  time  for  pa^^ment  of 
the  premium  had  expired,  and  during  which  time  the  Insurance 
Company  was  under  no  obligation  to  continue  the  policy  on  foot. 
Mr.  Murray  was  not  bound  to  continue  the  plaintiff  as  his  debtor 
under  the  contract,  any  longer  than  the  plaintiff  protected  him  by 
keeping  up  the  policy.  When  this  had  ceased  to  be  done,  the 
defendant  was  at  liberty  to  sue  out  execution.  Had  the  defendant 
lost  this  right  by  paying  the  premium  himself,  and  procuring  the 
policy  to  be  revived  ?  He  was  of  opinion  that  he  had  not ;  and  that 
the  circumstance,  that  the  defendant  was  a  director  of  the  Insurance 
Company,  did  not  alter  the  case. 

Bill  dismissed,  icith  costs. 


1850. 
March  20,  27, 


WlORAM, 

v.-c. 

[216  J 


DOBSON  V.  LAND(«). 

lH'  "'■    (8  Hare,  216—221 ;  S.  C.  4  De  G.  &  Sm.  575  ;  19  L.  J.  Ch.  484  ;  14  Jur.  288.) 

A  mortgagee  of  houses,  who  was  not  by  express  contract  with  the  mortgagor 
entitled  to  insure  the  premises  against  fire  at  the  mortgagor's  expense,  nor 
to  require  the  mortgagor  so  to  insure  them,  was  not  formerly  entitled  t*.» 
add  to  his  mortgage  debt,  and  charge  upon  the  property,  the  premiums 
which  he  might  pay  for  such  an  insurance  e£Fected  by  him  without  the 
privity  of  the  mortgagor. 

Distinction  between  mortgagees  and  trustees  (3). 

A  FORBCLosui.K  suit,  brought  by  mortgagees  in  possession  of  the 
mortgaged  property,  which  consisted  of  dwelling-houses,  ware- 
houses, mills,  and  machinery.  The  decree  at  the  hearing  directcni 
the  accounts  to  bo  taken.     The  mortgagees  claimed,  before  tlie 


(1)  62  R.  R.  763  (9  Car.  &  P.  706). 

(2)  In  mortgages  made  since  1881 
a  statutory  power  of  insuring  against 
fire  is  conferred  upon  the  mortgagee 
in  the  absence  of  any  contrary  inten- 
tion expressed  in  the  deed.  See  Con- 
veyancing and  Law  of  Property  Act, 


1881,8.  19  (2).-0.  A.  S. 

(a)  Banner  v.  Berridge  (1881)  IS 
Ch.  D.  234,  50  L.  J.  Ch.  630,  44  L.  T. 
680  ;  While  v.  City  of  L<md<m  Breti^y 
Company  (1888)  39  Ch.  D.  W9,  affd. 
42  Ch.  Div.  237,  58  L.  J.  Ch.  865,  61 
L.  T.  741. 
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Master,  to  be  allowed  the  amount  of  premiums,  which  they  had  paid  dobson 
for  the  insurance  of  the  premises  against  fire.  The  Master  allowed  i.and. 
a  portion  of  the  sums  thus  claimed,  considering  that  the  charge  had 
been  authorised  by  a  provision  in  one  of  the  deeds,  under  which 
part  of  the  mortgage  money  was  advanced.  Exceptions  were  taken 
ix>th  by  the  mortgagors  and  mortgagees.  The  question  was  argued 
jiartly  on  the  form  of  the  security,  one  of  the  deeds  containing  a 
covenant  for  the  insurance  of  the  premises  by  the  mortgagors,  in 
the  joint  names  of  the  mortgagors  and  mortgagees,  and  providing, 
that,  if  the  mortgagees  should  pay  the  premiums,  they  might  add 
the  same  to  the  monies  secured  by  the  mortgage.  It  did  not,  how- 
ever, appear,  that  the  insurance  had  been  made  in  pursuance  of  the 
covenant,  or  continued  in  conformity  with  the  provisions  of  the 
deed ;  and  the  decision,  therefore,  depended  on  the  abstract  right 
of  a  mortgagee  of  buildings  to  insure  and  add  the  premiums  to  his 
mortgage  debt,  in  the  absence  of  any  special  provision  on  the 
subject. 

The  case  was  argued  by  the  Solicitor-General  and  Mr.  Batten 
for  the  parties  entitled  to  the  equity  of  redemption. 

3/r.  Kenyan  Parkei'  and  Mr.  Hardy  for  the  mortgagees ;  and 

J/r.  iror>rf,  Mr.  Shee,  and  Mr.  Toniatio  for  other  parties. 

On  the  part  of  the  mortgagees  it  was  argued,  that  [the  mortgagee,  [  217  ] 
in  the  view  of  a  court  of  equity,  was  a  trustee  for  the  mortgagor; 
and  any  insurance  which  he  effected  would  be  referred  to  that 
character;  and,  as  such  trustee  and  mortgagee,  he  would  be 
accountable  to  the  mortgagor  for  the  monies  which  he  might 
recover  in  respect  of  such  insurance.  They  cited  Davis  v.  Dendy  (i), 
Quarrell  v.  Beckford  (2),  Sandon  v.  Hooper  (3),  Htighes  v.  Williams  (4), 
IVragg  v.  Denluini  (b),  Ilussel  v.  Smithies  (6)  y  Dry  den  v.  Frost  (7), 
Detillin  v.  Oale{s),  Giddings  v.  Giddings{9)f  Webb  v.  Lugar  (\o), 
PkiUipg  V.  Eastwood  (ii),  Holland  v.  Smith  (12),  and  other  cases]. 

For  the  parties  entitled  to  the  equity  of  redemption  it  was  argued,       [  218  ] 
that  there  was  no  right  in  a  mortgagee  to  charge  his  mortgagor 

(1)  IS  R.  B.  209  (3  Madd.  170).  (8)  6  E.  B.  192  (7  Ves.  683). 

(2)  16  B.  B.  214  (1  Madd.  269).  (9)  27  B.  B.  78  (3  Bufis.  241). 

(3)  6:i  B.  R  72  (6  Beav.  246).  (10)  47  B.  B.  407  (2  Y.  &  C.  247). 
(-1)  8  B.  B.  364  (12  V08.  493).  (11)  46  B.  B.  226  (L.  &  Goold.  270, 

(5)  47  B.  B.  366  (2  Y.  &  C.  117).  289). 

(6)  3  B.  B.  560  (1  Anst.  96).  (12)  9  B.  B.  801  (6  Esp.  11). 

(7)  45  R.  B.  344  (3  My.  &  Cr.  670). 
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DoBsoN  with  the  expense  of  insurance ;  *  *  that  the  insurance  of  the 
Land.  mortgagee  was  made  for  his  own  benefit,  and  must  be  at  his  own 
cost :  as  it  was  not  for  the  benefit,  neither  should  it  be  at  the  cost, 
of  the  mortgagor.  The  insurance  by  a  mortgagee  in  possession 
was,  in  effect,  no  more  than  the  insurance  by  a  tenant,  the  expense 
of  which  he  could  not  require  repayment  of  by  his  landlord,  or  an 
insurance  by  a  landlord,  which  he  could  not  charge  against  his 
tenant.  [They  cited  Leith  v.  Iirine  (i),  Hare  v.  Groves  (2),  Leeds  v. 
Cheetham  (3),  and  other  cases.] 

March  27.       ThB  V  JOB -CHANCELLOR  : 

In  the  absence  of  the  policies  of  assurance,  which  have  not  been 
produced  either  in  the  Master's  oflSce  or  before  me,  the  question 
raised  by  the  fifth  of  the  defendants'  exceptions  to  the  Master's 
r!2i9]  report  is  this:  *  Whether,  if  a  mortgagee  of  houses,  not  entitled 
by  express  contract  with  the  mortgagor  to  insure  the  premises 
against  fire  at  the  mortgagor's  expense,  nor  entitled  to  require  the 
mortgagor  to  insure  them  against  fire,  thinks  proper,  without 
the  privity  of  the  mortgagor,  to  insure  the  premises  against  fire — 
whether  in  such  a  case  the  mortgagee  is  entitled,  as  a  matter  of 
course,  to  add  the  premiums  of  the  policy  to  his  mortgage  debt, 
and  charge  them  upon  the  mortgaged  premises. 

In  the  case  before  me  the  mortgagee  was  entitled  by  contract,  in 
certain  events,  to  charge  the  mortgaged  premises  with  the  premiums 
of  an  insurance  against  fire  ;  but  as  the  policies  have  not  been  pro* 
duced,  I  am  not  at  present  in  a  condition  to  determine  whether  the 
insurance  he  effected  is  within  the  terms  of  his  contract ;  and  I  am 
therefore  compelled  at  present  to  try  the  question  in  an  abstract 
form. 

In  the  absence  of  authority  I  certainly  think  the  decision  ought 
to  be  against  the  right  of  the  mortgagee  to  make  such  a  charge.  It 
was  admitted  in  argument,  that,  if  the  mortgagee  had  a  right  to 
make  this  charge,  the  mortgagor  must  have  had  a  corresponding 
right  to  require  that  the  sum  payable  on  the  policy  in  case  the  pro- 
perty had  been  destroyed  by  fire  should  be  laid  out  in  restoring 
the  premises,  and  the  question  was  argued  upon  that  view  of  the 
case. 

The  argument  was,  that  the  mortgagee  was  a  trustee  for  the 
mortgagor,  and  that  he  had  no  insurable  interest  in  the  property, 

(1)  36  R.  R.  319  (1  My.  &  K  277).  (3)  27  R.  R.  181  (1  Sim.  116). 

(2)  4  R.  R.  835  (3  Anst.  687). 
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except  that  which  the  mortgage  gave  him;  and  upon  these  premises       Dobson 
the  conclusion  was  rested,  that  whatever  he  did  as  mortgagee  must       jiAND. 
enure  to  the  benefit  of  the  mortgagor,  subject  to  the  payment  of  the 
mortgage-money.     In  the  absence  of  authority,  1  am  not  *prepared       [  ^220  ] 
to  adopt  that  conclusion.    I  may  observe,  that  I  do  not  see  how  the 
question  could  be  affected  by  the  circumstance  that  the  mortgagee 
was  in  possession. 

Now,  that  a  mortgagee  is  in  some  sense  a  trustee  for  the  mortgagor, 
may  be  admitted ;  for  every  person  in  whom  the  legal  estate  is 
vested,  with  a  beneficial  interest  for  another  person,  in  a  sense,  is  a 
irnstee  for  that  person.  In  some  sense  a  mortgagee  is  in  a  worse 
position  than  a  trustee,  for  a  trustee  in  an  ordinary  case  is  not  liable 
to  a  decree  for  wilful  default,  unless  a  special  case  be  proved  against 
him ;  whereas  such  a  decree  is  merely  of  course  as  against  a  mort- 
gagee in  possession.  On  the  other  hand,  a  trustee  can  never  make 
a  benefit  to  himself  by  any  dealing  with  the  trust  property ;  but  if 
a  second  mortgagee  should  buy  in  the  first  mortgage  for  half  its 
amount,  or  even  obtain  an  assignment  without  consideration  from 
the  first  mortgagee,  I  can  have  no  doubt  he  would  be  entitled  to 
charge  the  mortgagor  with  the  full  amount  of  the  first  mortgage  in 
addition  to  his  own.  And  other  cases  of  a  like  kind  might  be  put. 
This  destroys  the  integrity  of  the  proposition  contended  for  by  the 
mortgagee ;  and  I  confess  I  have  great  diflSculty  in  seeing  why  a 
mortgagee  should  not,  as  between  himself  and  the  mortgagor  only, 
be  allowed  to  make  any  contract  he  pleases,  collateral  to  and  not 
affecting  the  mortgaged  premises.  Just  as  a  lessor  or  lessee  may 
insure  the  leasehold  property  against  fire,  without  giving  the  other 
any  interest  in  the  policy.  Questions  may  arise  with  the  insurance 
ofiSces,  but  that  is  foreign  to  the  matter  in  hand. 

Two  cases  however  were  cited,  which,  it  is  said,  were  authorities 
in  support  of  the  claim  of  the  mortgagee.  These  cases  were  Ex 
parte  Andrews,  In  the  Matter  of  *Emmett(\)^  and  Baldwin  v.  [♦221] 
Banister  (2).  With  respect  to  the  former  Sir  John  Leach 
certainly,  in  the  first  part  of  his  judgment,  uses  expressions  favour- 
able to  the  claim  of  the  mortgagee;  but  ultimately  he  declines 
deciding  the  case  upon  that  ground,  and  rests  his  judgment  upon 
the  ground  of  trust.  And  upon  looking  at  the  case,  it  will  be  found 
that  the  transaction  was,  in  form,  a  trust  and  not  a  mortgage.  The 
other  case  is,  I  admit,  more  difficult  to  be  got  over.  It  might  be 
distinguished  from  the  present  case,  upon   the  ground   that  the 

(1)  2  Eose,  410.  (2)  3  P.  Wins.  251,  n.  (a). 
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transaction  in  question  was  a  dealing  with  the  mortgage  property 
itself.  But  I  do  not  think  that  is  a  distinction  in  principle.  The 
case  is  very  shortly  stated ;  and  no  light  is  thrown  upon  it  by  the 
Registrar's  book,  to  which  I  have  referred.  Neither  the  arguments 
of  counsel  nor  the  judgment  of  the  Court  appear.  I  cannot  deny 
that  I  consider  that  case  an  authority  adverse  to  my  own  views ; 
but  I  cannot  follow  it,  without  deciding,  in  eflFect,  that  a  mortgagee 
is  to  all  intents  and  purposes  a  trustee  for  the  mortgagor,  and  sub- 
ject to  the  same  rules  by  which  the  Court  restrains  persons  filling  a 
fiduciary  character  from  having  any  dealings  for  their  own  bene6t. 
The  principle  upon  which  that  doctrine  is  founded  does  not  apply 
to  the  case  of  mortgagor  and  mortgagee  ;  and  I  have  already  shown 
that  it  is  not  so  applied  by  the  Court. 

The  case  was  referred  back  to  the  Master,  without  any  order  being 
made  on  the  exception  on  this  point. 


1849. 
April  24,  26, 

27,  28,  30. 

il/ayl,2,3,4, 

5,  22,  23,  24, 

26,  26. 

JVov.  6. 

WiGRAM, 

V.-C. 

[  222] 


EETNELL  v.  SPETE. 

(8  Hare,  222—278 ;  afPd.  1  D.  M.  &  G.  660;  21  L.  J.  Ch.  633.) 

The  defendant  became  acquainted  with  the  fact,  that,  under  the  will  of 
a  relation  of  the  plaintiff,  an  estate  vested  in  trustees  was  settled  (after  a 
subsisting  life  estate,  and  upon  the  failure  of  issue  of  the  tenant  for  life, 
who  had  then  no  issue,)  to  the  plainti£f  for  life,  with  remainder  to  his  issue 
in  tail,  with  remainders  over,  and  an  ultimate  remainder  to  the  plaintiff's 
brother  (then  deceased),  and  his  heirs  and  assigns ;  the  defendant  haTin<? 
communicated  to  the  plaintiff  (who  was  then  supposed  to  be,  and  was  in 
fact,  the  heir-at-law  of  his  brother)  the  existence  of  such  a  will,  in  a  long 
correspondence  produced  an  impression  on  the  mind  of  the  plaintiff,  con- 
trary to  the  true  facts,  that  the  plaintiff's  interests  under  the  will  were 
precarious  ;  that  they  were  endangered  by  the  conduct  of  the  trustees  and 
tenant  for  life,  and  could  not  be  established  without  difficulty,  delay,  and 
litigation;  and  the  defendant  obtained  a  conveyance  of  a  moiety  of  the 
estate  from  the  plaintiff,  the  defendant  indemnifying  the  plaintiff  against 
the  costs  of  recovering  the  property.  The  Coubt  set  aside  the  conveyance ; 
and  held,  that  it  was  not  an  objection  to  this  relief,  that  the  plaintiff  had. 
throughout,  the  means,  equally  with  the  defendant,  of  knowing  what  his 
rights  were,  and  of  obtaining  competent  advice  respecting  them. 

A  plaintiff  may  be  entitled  to  relief  from  a  contract  or  conveyance  on  the 
ground  of  ignorance  and  mistake,  although  the  defendant  with  whom  he 
dealt,  and  against  whom  relief  is  sought,  was  also  in  ignorance  and  undor 
mistake, — the  contract  or  conveyance  not  being  made  upon  the  principl«^ 
of  compromising  doubtful  rights. 

Where  a  conveyance  of  a  moiety  of  an  estate  was  made  by  A.  to  B.,  upon 
a  representation  first  made  to  A.  by  B.,  that  such  moiety  was  to  be  the 
remuneration  of  the  lawyer  for  recovering  the  estate,  and,  upon  a  subse- 
quent representation,  that  such  moiety  had  been  made  over  to  him,  B.; 
the  circumstance  that  such  representations  as  to  the  remuneration  for 
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professional  services,  and  as  to  the  transfer  to  B.,  were  untrue,  was  held  to 
be  a  ground  for  setting  aside  the  conveyance. 

Where  property  is  in  the  hands  of  trustees  for  the  parties  entitled  to  it, 
and  there  is  no  adverse  claim  after  the  death  of.  the  parties  in  possession, — 
a  communication  to  one  of  the  cestuis  que  trust  in  remainder  of  his  interest 
in  the  property,  is  not  a  consideration  upon  which  a  conveyance  of  a  portion 
of  the  property  can  be  sustained,  as  the  sale  of  a  secret;  for,  in  such  a  case, 
the  disclosure  is  a  nullity. 

The  defendant  having  taken  a  conveyance  in  fee  from  the  plaintiff  of  an 
estate,  which  the  plaintiff  would  not  be  able  so  to  convey  except  as  heir- 
at-law  of  his  deceased  brother,  and  a  suit  having  been  brought  by  the 
plaintiff  against  the  defendant  to  set  aside  the  conveyance  on  the  ground 
of  fraud,  and  continued  by  the  devisee  of  the  plaintiff  after  his  decease,  the 
absence  of  proof  that  the  plaintiff  was  such  heir-at-law,  and  therefore  that 
his  devisee  had  any  interest  in  the  estate,  was  held  not  to  be  an  objection 
to  a  suit,  which  it  was  open  to  the  defendant  to  raise. 

A  conveyance  of  one  moiety  of  an  estate  being  set  aside,  a  contract  for 
the  sale  of  the  other  moiety  to  the  same  party,  based  on  the  previous 
conveyance  of  the  first  moiety,  cannot  be  supported. 

[Affibmed  on  appeal,  as  reported  in  1  D.  M.  &  G.  660.] 


Reynrll 

V. 

Spuyb. 


CLAY  V.   EUFFORD. 

(8  Hare,  281—291  ;  S.  0.  19  L.  J.  Ch.  295;  14  Jur.  803.) 

[Tms  suit  was  subsequently  re-heard,  and  a  report  of  the  re-hear- 
ing will  be  found  in  5  De  G.  &  Sm.  763.] 


1849. 

Dec.]  4,  15, 

17,  18. 

WrORAM, 

V.-C. 
[281] 


MARKER  V.  KEKEWICH  (1). 

(8  Hare,  291-300 ;  S.  C.  19  L.  J.  Ch.  492  ;   14  Jur.  544.) 

By  settlement  estates  were  limited  to  successive  tenants  for  life,  with 
remainders  in  tail,  subject  to  a  term  vested  in  trustees,  the  trusts  of  which 
were,  in  the  first  place,  by  cutting  and  selling  timber  of  full  growth,  or  by 
demising,  mortgaging,  or  selling  the  estate  (except  the  mansion-house),  for 
all  or  any  part  of  the  term,  or  by  all  or  any  of  the  said  ways  or  any  other 
reasonable  ways,  to  raise  30,000/.,  and  pay  the  same  to  the  parties  therein 
mentioned :  Held,  that,  as  between  the  tenants  for  life  not  impeachable  for 
waste  and  the  remaindermen,  the  corpus  of  the  estate  must  bear  the  charge ; 
and  that  the  interest  of  the  charge  must  be  paid  by  the  tenant  for  life  in 
possession,  who  in  the  meantime  was  entitled  (as  part  of  the  profits  of  the 
estate)  to  the  timber,  which,  as  such  tenant  for  life,  he  had  a  right  to  cut. 

The  trustees  of  the  term  in  such  a  case  have  not  an  unlimited  discretion 
to  raise  the  charge  in  such  a  manner  as  they  may  think  fit ;  and  it  does  not 
follow,  that,  because  their  discretion  in  the  mode  of  raising  the  charge  has 
been  honestly  exercised,  the  charge  will  be  left  to  bo  finally  borne  by  those 
parties  upon  whom  their  act  might  chance  to  throw  it. 

To  a  bill  by  one  of  the  successive  tenants  for  life  under  the  limitation, 

(1)  In  re  Marquis  of  Bute  (1884)  27  Ch.  D.  196,  53  L.  J.  Ch.  1090. 

19—2 


1850. 
May  8. 

WlGRAM, 
V.-C. 

[291] 
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Marker  against  the  tnisteea  of  the  term  and  the  tenant  for  life  in  possessiion,  to 

«**  restrain  the  trustees  from  raising  the  30,000^.  by  sale  or  mortgage  of  the 

Kkkkwioh.  estate,  until  the  timber  of  full  growth  (of  which  it  was  alleged  that  a  large 

quantity  was  standing  on  the  estate,)  had  been  cut  and  applied  towards 

that  purpose,  demurrers  were  allowed. 

By  an  indenture  of  the  16th  of  Octoher,  1844,  Margaretta  Marker, 
1  *292  J  in  consideration  of  her  natural  love  and  *aflfection  for  her  sons  and 
their  issue,  and  her  daughter,  conveyed  to  Sir  J.  Eennaway  and 
R.  Stephens,  and  their  heirs,  certain  manors,  messuages,  and  lands,  in 
Somerset,  Devon,  and  Dorset,  including  the  mansion  and  grounds  of 
Combe,  in  Devonshire,  to  the  use  of  S.  J.  Kekewich  and  J.  Pnhnan, 
for  a  term  of  one  thousand  years,  without  impeachment  of  waste,  save 
only  the  cutting  and  felling  of  ornamental  timber  as  thereinafter  men- 
tioned ;  and,  subject  to  such  term,  to  the  use  of  Margaretta  Marker  the 
settlor,  for  her  life,  without  impeachment  of  waste,  save  as  aforesaid ; 
remainder  to  the  use  of  Henry  William  Marker  for  life  without  im- 
peachment of  waste,  save  as  aforesaid  ;  with  remainder  to  the  use  of 
Henry  William  Putt  Marker  for  life  without  impeachment  of  waste, 
save  as  aforesaid ;  remainder  to  the  use  of  the  first  son  of  the  body  of 
Henry  William  Putt  Marker,  and  the  heirs  male  of  the  body  of  such 
first  son ;  and  for  want  of  such  issue  to  the  use  of  the  second,  third, 
and  every  other  son  of  the  body  of  the  said  Henry  William  Putt 
Marker,  severally  and  successively,  and  the  heirs  maleof  the  body  and 
respective  bodies  of  such  son  and  sons ;  and  for  want  of  such  issue  to 
the  second,  third,  and  every  other  son  of  thebodyof  Henry  William 
Marker,  severally  and  successively,  and  the  heirs  male  of  the  body  and 
the  respective  bodies  of  such  son  and  sons  ;  and  for  want  of  such 
issue  to  the  use  of  Thomas  John  Marker  for  life  without  impeachment 
of  waste,  save  as  aforesaid  ;  remainder  to  the  use  of  Richard  Marker, 
the  eldest  son  of  Thomas  John  Marker,  for  life  without  impeachment 
of  waste,  save  as  aforesaid ;  with  remainder  to  the  use  of  the  first  and 
other  sons  of  Richard  Marker  in  tailmale ;  remainder  to  the  use  of  John 
Marker,  the  second  son  of  Thomas  John  Marker,  for  life  without  im- 
peachment of  waste,  save  as  aforesaid ;  with  divers  remainders  over, 
and  the  ultimate  remainder  to  the  use  of  Henry  William  Marker  in  fee. 
[  293  ]  The  declaration  of  the  trusts  of  the  term  was  in  these   words : 

"  Upon  trust,  in  the  first  place,  by  cutting  and  felling,  and  selling, 
and  converting  into  money  all  or  any  part  or  parts  of  the  timber 
now  standing  and  growing  on  the  said  lands,  which  is  or  shall  be 
of  full  and  ripe  growth,  and  not  ornamental  to  the  mansion 
at  Combe  aforesaid,  or  the  pleasure  grounds  attRched  thereto,  or 
any  of  the  views  or  prospects  of  the  same ;  of  which  timber  it  is 
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hereby  declared,  that  enough  of  the  most  oniameiital  shall  always      Markeb 

remain   to  preserve  the  beauty  of  the  place  animpaired ;   or  by    kbkrwich. 

demising,  mortgaging,  or  selling  the  premises  comprised  in  the  said 

term  or  any  part  or  parts  thereof  (save  and  except  the  mansion 

hoose  at  Combe  aforesaid,  and  the  said  several  manors,  messuages, 

farms,    advowsons,   rectories,  lands,  hereditaments  and  premises, 

situate,  lying,  or  being  in  the  said  several  parishes  of  Gittisham, 

Fairway,  Hinton,  and  Buckerell,  or  any  or  either  of  them,  all  of 

which  are  hereby  expressly  reserved  from  sale),  and  for  all  or  any 

part  of  the  said  term,  or  by  all  or  any  of  the  said  ways  or  means, 

or  any  other  reasonable  ways  or  means,  forthwith  to  levy  and 

raise  the  clear  sum  of  10,000^,  and  to  pay  the  same  to  the  said 

Margaretta  Marker,  her  executors,  administrators,  or  assigns,  or  as 

she  or  they  shall  order  and  direct,  for  her  and  their  own  absolute 

benefit ;  and  in  the  next  place,  from  and  immediately  after  the 

decease  of  the  said  Margaretta  Marker,  by  all  or  any  of  the  ways 

and  means  aforesaid,  to  levy  and  raise  two  several  sums  of  10,0002. 

and  10,0002.,  and  to  pay  the  first  of  those  two  several  sums  of 

10,0002.  each,  unto  the  said  Thomas  John  Marker,  his  executors, 

administrators,  and  assigns,  for  his  and  their  absolute  benefit,  and 

to  be  by  him  and  them  received  in  satisfaction  of  any  claim  he 

may  have  on  his  brother,  whether  legal  or  otherwise,  under  the 

codicil  to  the  last  will  and  testament  of  his  uncle  the  Bev.  Thomas 

Putt,  deceased ;  and  *to  pay  and  apply  the  last  of  the  two  several      I  *^^^  1 

sums  of  10,0002.  each,  to  such  persons  and  in  such  manner  as 

Margaret  Frances  Smith,  the  wife  of  the  Bev.  G.  Townsend  Smith, 

formerly  Margaret  Frances  Marker,  shall  by  any  writing  under  her 

hand  appoint,  order,  and  direct,  and  in  default  thereof,  unto  her  the 

said  Margaret  Frances  Smith,  her  executors,  administrators,  and 

assigns,  for  her  and  their  absolute  benefit,  together  with  interest 

on  the  two  last-mentioned  sums  of  10,0002.  and  10,0002.,  to  be 

computed  at  42.  per  cent,  per  annum  from  the  day  of  the  decease 

of    the    said  Margaretta  Marker,  until  the  full  payment  thereof 

respectively."    And  the  said  indenture  provided,  that,  from  and 

immediately  after  the  trusts  thereinbefore  declared  of  and  concerning 

the  said  term  of  one  thousand  years  should  in  all  respects  be  fully 

performed,  or  otherwise  satisfied  or  discharged,  or  should  become 

unnecessary  or   incapable   of   taking   effect,  and   the  said  S.  T. 

Kekewich  and  James  Pulman,  and  their  executors,  &c.,  should  be 

fully  reimbursed  and  satisfied  all  the  costs,  charges,  and  expenses 

to   be   occasioned  by  or  relating  to  the  trusts  thereby  in  them 
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Marker  reposed,  the  said  term  should,  as  to  such  of  the  manors,  capital 
Kekrwich.  ^t^^  other  messuages,  farms,  lauds,  advowsons,  and  other  premises 
comprised  therein,  as  should  not  have  been  sold  or  mortgaged  for 
the  purposes  aforesaid,  absolutely  cease  and  determine,  and,  as  to 
such  of  the  said  premises  as  should  have  been  so  mortgaged,  should, 
subject  to  such  mortgage,  wait  upon  and  attend  the  reversion  and 
inheritance  of  the  said  premises  so  mortgaged. 

Margaretta  Marker,  the  settlor,  died  in  October,  1844,  having  by 
her  will  appointed  her  son,  the  said  Henry  William  Marker,  her 
sole  executor,  and  who  then  also  became  the  tenant  for  life  in 
possession  of  the  settled  estates.  He  had  no  issue  male.  Henry 
William  Putt  Marker  died  in  1849,  without  issue. 
[  295  ]  Eichard  Marker,  the  eldest  son  of  Thomas  John  Marker,  and  the 

tenant  for  life  next  in  succession  in  the  limitations  after  the  pre- 
ceding life  estate  of  his  father,  the  existing  life  estate  of  Henry 
William  Marker,  and  the  estate  tail  in  the  second  and  other  sons 
of  Henry  William  Marker,  in  March,  1850,  filed  his  bill  by  his  next 
friend  (he  being  an  infant)  against  the  trustees  of  the  term ;  Henry 
William  Marker,  the  tenant  for  life  in  possession,  who  was  also, 
as  the  executor  of  Margaretta  Marker,  entitled  to  one  of  the  sums 
of  10,000Z. ;  Thomas  John  Marker,  the  plaintiff 's  father,  who  was 
entitled  to  another  of  the  sums  of  10,000/.,  and  was  also  the  tenant 
for  life  in  priority  to  the  plaintiff ;  John  Marker,  the  brother  of 
the  plaintiff,  and  the  next  tenant  for  life  in  succession  to  him ;  and 
G.  T.  Smith  and  Margaret  Frances  his  wife,  the  parties  entitled  to 
the  remaining  sum  of  10,000Z.  The  bill  charged,  that  the  trustees 
ought  to  proceed  to  raise  the  three  sums  of  10,000/.,  by  cutting  and 
selling  the  timber  of  ripe  and  full  growth,  not  being  ornamental,  so 
far  as  the  same  would  extend  in  the  first  place,  and  then  by  a  sale 
or  mortgage  of  a  competent  part  of  the  estate ;  but  that  they 
intended,  and  the  defendant  Henry  William  Marker  alleged  that 
they  ought,  to  raise  the  same  by  sale  or  mortgage  of  a  competent 
part  of  the  estate,  without  resorting  to  the  timber,  unless  in  case  of  a 
deficiency  of  the  proceeds  of  such  sale  or  mortgage.  The  bill  alleged, 
that  there  was  upon  the  estate  sufficient  of  such  timber  to  raise  7,000/. 
and  upwards  ;  that  the  estate  comprised  in  the  term  was  much  more 
than  sufficient  to  raise  the  entire  30,000/. ;  but  if  the  same  were 
wholly  raised  by  mortgage,  the  inheritance  would  be  unnecessarily 
burdened,  and  the  defendant  Henry  William  Marker  would  be  bene- 
fited at  the  expense  thereof,  by  being  enabled  to  fell  and  sell  the 
limber,  and  apply  the  proceeds  to  his  own  use.     The  bill  prayed  a 
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declaration  of  the  Court,  to  the  effect  that  the  parties  ^interested  in      Marker 
remainder  and  reversion  under  the  settlement  were  entitled  to  have    kbkkwioh. 
such  timber  cut  and  sold,  and  the  proceeds  applied  towards  payment      [  *296  ] 
of  the  30,000/.,  and  that  the  remainder  thereof  only  should  be  raised 
by  such  sale  or  mortgage ;  and  it  prayed  an  injunction  to  restrain 
the  trustees  from  raising  by  sale  or  mortgage  more  than  the  deficiency 
of  the  said  three  sums,  after  the  proceeds  of  the  timber  should  have 
been  applied;  and  also  to  restrain  the  defendant  Henry  William 
Marker  from  felling  the  timber,  or  appropriating  it  tp  his  own  use. 

The  defendant  Henry  William  Marker,  the  tenant  for  life  in 
possession,  and  Kekewich  and  Pulman,  the  trustees  of  the  term, 
severally  demurred  to  the  bill. 

The  Solicitor-General,  Mr.  Lloyd,  and  Mr,  Giffanl,  for  Henry 
William  Marker ;  and  Mr.  lioundell  Palmer  and  Mr.  AnqMett,  for 
the  trustees,  in  support  of  the  demurrers. 

Mr.  Wood  and  Mr.  Sandys,  for  the  plaintiff,  relied  principally 
on  the  declaration  of  the  trusts  of  the  term,  that  the  charges  should 
**iu  the  first  place  '*  be  raised  by  means  of  the  timber. 

The  following  cases  were  cited  :  On  the  refusal  of  the  Court  to 
assume  the  exercise  of  a  discretionary  power  given  to  trustees,  even 
in  cases  where  the  trustees  had  failed  or  declined  to  exercise  it : 
Maddison  v.  Andrew  (i),  Cowley  v.  Hartstonge  (2),  Burges  v.  Lamb  {;S), 
Penny  *v.  Tunur{^),  Fordyce  v.  Bridges  {6).  On  the  nature  or  [♦297] 
extent  of  the  control  which  the  Court  would  exercise  over  powers 
vested  in  trustees:  Brown  v.  Higgs  (6).  On  the  manner  in  which 
the  Court  would  regulate  or  marshal  the  interests  of  the  several 
parties  entitled  to  the  timber  and  the  inheritance,  where  the  timber 
bad  been  applied  in  satisfaction  of  debts  or  incumbrances  in  the 
case  of  a  tenant  for  life  not  impeachable  for  waste:  Davies  v. 
Wescomb  (7) ;  and  where  the  timber  had  been  severed  in  the  case  of 
a  tenant  for  life  impeachable  for  waste:  Tooker  v.  Annesley  {h). 
And  on  treating  timber  either  as  in  the  nature  of  rents  and  profits 
or  as  part  of  the  inheritance :  Ferrand  v.  Wilson  (9). 

The  Yicb-Chamcellor  : 

My  opinion  as  to  the  proper  conclusion  to  be  come  to  upon  these 

(1)  1  Vee.  Sen.  67.  (6)  4  E.  R.  at  p.  337  (8  Ves.  570). 

il)  H  R.  E.  86, 91  (1  Dow,  361,  378).  (7)  29  E.  E.  128  (2  Sim.  425). 

(3)  10  R.  E.  150  (16  Ves.  174).  (8)  53  E.  E.  64  (5  Sim.  235). 

(4)  78  R.  E.  158  (2  Ph.  493).  (9)  67  R  E.  70,  85  (4  Hare,  344, 

(5)  78  R.  E.  161  (2  Ph.  497).  373,  374). 
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Markkr  demurrers  lias  undergone  no  change  from  the  moment  I  felt  that  I 
Kekkwich.  was  in  possession  of  the  real  question  raised  hy  the  pleadings.  In 
order  to  explain  my  views,  the  case  must  he  noticed  under  two 
different  aspects :  First,  as  between  the  parties  entitled  to  the 
charges  created  by  the  settlement  of  the  11th  of  October,  1844,  on 
the  one  side,  and  the  persons  entitled  to  the  estates  subject  to  the 
charges  on  the  other ;  and  secondly,  as  between  the  tenant  for  life 
of  the  estates  subject  to  the  charges  on  the  one  side,  and  the  parties 
entitled  in  remainder  on  the  other. 

The  former  of  these  questions  may  be  dismissed  with  a  passing 
[  *^9S  ]  observation.  It  is  only  for  the  sake  of  giving  *di8tinctnes8  to  the 
latter  question  that  it  requires  even  such  an  observation.  It  is 
admitted  on  all  hands  that  the  parties  entitled  to  the  charges  have 
jyi'iviu  facie  a  right  to  have  those  charges  raised  in  the  manner  most 
beneficial  to  themselves.  The  limits,  if  any,  of  this  right  must  be 
found  in  the  obligation  which  this  Court  in  some  cases  imposes,  in 
compelling  parties  to  exercise  their  paramount  rights  in  the  manner 
least  injurious  to  others,  as  (for  example)  in  the  case  of  marshalling 
assets,  and  some  cases  of  contribution.  The  argument,  therefore, 
in  this  case  was  properly  confined  to  the  latter  question. 

It  was  said  for  some  of  the  demurring  parties,  that  the  trustees 
had  an  unlimited  discretion  to  raise  the  charges  in  such  way  as 
they  thought  fit;  and  that,  if  their  discretion  were  but  honestly 
exercised,  the  Court  would  leave  the  charges  to  be  finally  borne  by 
those  parties  upon  whom  the  mere  act  of  the  trustees  might  chance 
to  throw  it;  and  the  case  of  Brown  v.  Higgs  (i),  and  other  cases  of 
that  class  were  cited  in  support  of  the  argument.  It  was  this  argu- 
ment which  for  the  moment  embarrassed  me.  I  felt  satisfied  that 
it  could  not  be  sound ;  and  assuming  that  the  case  of  the  defendants 
might  require  my  adoption  of  the  argument,  I  did  not  at  once  see 
my  way  to  the  conclusion  that  I  am  about  to  state.  If  the  argument 
were  right,  the  trustees,  by  postponing  the  raising  of  the  charges 
until  after  the  death  of  the  tenant  for  life,  might  throw  the  whole 
burden  of  principal  and  interest  upon  the  inheritance ;  or,  by  enter- 
ing into  possession  of  the  estates  in  the  first  instance,  and  collecting 
the  rents  and  profits,  including  the  timber  which  the  tenant  for  life 
sans  waste  might  cut,  they  might  deprive  the  tenant  for  life  of  all 
[  ♦iQQ  ]  benefit  under  *the  settlement ;  or,  by  pursuing  the  course  which 
it  is  the  object  of  this  bill  to  restrain,  namely,  by  raising  the  charges 
immediately  by  sale  or  mortgage,  they  might  apportion  the  charges 
(1)  4  E.  R.  323  (8  Ves.  561). 
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between  the  tenant  for  life  and  remainder-man  in  proportion  to  their  marker 
respective  interests  in  the  estates.  It  is  impossible  that  I  can  ascribe  kbkewich. 
so  capricious  an  intention  to  the  settlor  unless  the  words  of  the  settle- 
ment imperatively  require  it.  Now,  nothing  can,  in  my  opinion,  be 
more  clear  than  the  intention  of  the  settlor  in  this  case  as  expressed 
in  the  settlement.  She  intended  that  her  estates  in  the  first  instance 
should  be  subject  to  certain  charges  in  favour  of  the  persons  to  whom 
those  charges  are  given ;  and,  subject  to  the  charges,  she  has  given  her 
estates  to  a  tenant  for  life  unimpeachable  for  waste,  with  remainders 
over.  All  else  in  the  settlement  relating  to  the  manner  of  raising  the 
charges,  is  mere  machinery  for  carrying  out  the  intentions  I  have 
described.  It  follows,  that,  as  between  the  tenant  for  life  and  the 
remainder-man,  the  tenant  for  life  must  pay  the  interest  of  the 
charges,  and  the  corpus  of  the  estate  must  bear  the  charges  upon  it. 
The  tenant  for  life,  in  the  meantime,  is  entitled,  as  part  of  the  profits 
of  the  estate,  to  the  timber,  which  a  tenant  for  life  not  impeachable  for 
waste  has  a  right  to  cut,  as  between  himself  and  the  remainder-man. 
As  the  course  about  to  be  pursued  by  the  trustees  will  do  that 
which  as  between  the  tenant  for  life  and  remainder-man  I  think  is 
right,  I  need  not  say  what  course  the  Court  would  take  at  the 
hearing  of  the  cause,  if  a  different  course  had  been  pursued  by  the 
trustees.  The  case  cited  from  Simon's  Reports  (i)  is,  I  think,  an 
authority  in  favour  of  this  view  of  the  question.  The  demurrers, 
•therefore,  must  be  allowed  in  the  usual  way,  unless  the  costs  have  [  *300  ] 
been  made  a  matter  of  arrangement  between  the  parties. 


BIRD  V.  LUCK1E(2).  is^o. 

Jvne  14,  15, 
(8  Hare,  301—310;  S.  C.  14  Jur.  1015.)  27. 

A  testator,  after  bequeathing  his  residuary  estate  to  trustees,  upon  trust        k night 
for  his  grandson,  the  child  of  his  deceased  daughter,  for  his  life,  directed   Bbuce,  V.-C. 
them,  in  case  his  grandson  should  die  under  twenty-one  without  issue,  then         r  3^^  -1 
to  pay  the  rents  and  profits  unto  and  amongst  his  (the  testator's)  *'  next  of 
kill,  in  such  proportions  and  manner  as  is  provided  by  the  Statute  of  Dis- 
tributions," and  in  case  the  grandson  should  die  after  attaining  twenty-one 
without  leaving  issue,  or  such  issue  should  die  under  twenty-one,  or 
unmarried,  or  without  issue,  then  to  distribute  the  whole  of  the  residue 
amongst  such  next  of  kin  in  the  same  proportions  and  manner  ;  Hold,  that 
the  gift  was  to  the  next  of  kin  of  the  testator  at  his  death ;  and  this,  not- 
withstanding his  sole  next  of  kin,  at  the  time  of  making  the  will,  and  at 
the  time  of  his  death,  was  the  grandson  of  the  testator,  to  whom  the  life- 
estate  was  given,  and  the  sole  next  of  kin  of  the  grandson  at  the  same  times 

(1)  Daviea   v.    Wescomh,  2U    li.   E.  (2)  Harris     v.    Ntwion    (1877)    46 

128  (2  Sim.  425).  L.  J.  Ch.  2G8. 
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[  •298  ] 


[  ♦302  ] 


demurrers  lias  undergone  no  change  from  the  moment  I  felt  that  I 
was  in  possession  of  the  real  question  raised  by  the  pleadings.  In 
order  to  explain  my  views,  the  case  must  be  noticed  under  two 
different  aspects :  First,  as  between  the  parties  entitled  to  the 
charges  created  by  the  settlement  of  the  11th  of  October,  1844,  on 
the  one  side,  and  the  persons  entitled  to  the  estates  subject  to  the 
charges  on  tlie  other ;  and  secondly,  as  between  the  tenant  for  life 
of  the  estates  subject  to  the  charges  on  the  one  side,  and  the  parties 
entitled  in  remainder  on  the  other. 

The  former  of  these  questions  may  be  dismissed  with  a  passing 
observation.  It  is  only  for  the  sake  of  giving  "^distinctness  to  the 
latter  question  that  it  requires  even  such  an  observation.  It  is 
admitted  on  all  hands  that  the  parties  entitled  to  the  charges  have 
pi'iuul  facie  a  right  to  have  those  charges  raised  in  the  manner  most 
beneficial  to  themselves.  The  limits,  if  any,  of  this  right  must  be 
found  in  the  obligation  which  this  Court  in  some  cases  i*^-  <>^«^»'«*> 
compelling  parties  to  exercise  their  parA^^^-^^'^^s,  and  securities  to 
least  injurious  to  others,  a^-^^^^^^^  o*  t^e  said  Edward  (i)  Rawlins 
assets,  and  some  ca^^-<^i»i"istrators,  and  assigns,  and  thence- 
in  this  case  wa^^^  *'be  rents  and  profits  of  the  said  residuary 
pay  the   surplus   thereof,   after  satisfaction    of    the 

Jfoties,  to  Edwin  Rawlins  Withers,  until  none  of  the  annuitants 
should  be  left  surviving;  and  then  to  pay  the  whole  of  the  net 
rents  and  profits  to  Edwin  Rawlins  Withers  during  his  life.  And 
the  testator  declared  that  in  case  Edwin  Rawlins  Withers  should 
have  issue,  then,  but  not  otherwise,  he  (Edwin  Rawlins  Withers) 
should  have  full  power  to  appoint,  give,  or  bequeath  the  said 
residuary  estate  unto  and  among  such  issue  as  he  should  direct ; 
and  that  the  said  trustee  should,  upon  the  death  of  Edwin  Rawlins 
Withers,  and  of  the  last  surviving  annuitant,  transfer  all  such 
residue  to  such  issue,  upon  *him,  her,  or  them  attaining  twenty- 
one  or  marrying,  but  not  before ;  and  in  case  Edwin  Rawlins 
Withers  should  die  without  having  made  any  such  appointment  or 
disposition,  leaving  such  lawful  issue,  the  testator  directed  that  his 
trustee  should  assign  the  whole  of  the  said  residue  unto  and  among 
such  issue  of  Edwin  Rawlins  Withers,  in  equal  proportions.  And 
the  will  proceeded,  **  And  in  case  the  said  Edwin  Rawlins  Withers 
shall  die  under  the  age  of  twenty-one  years  without  lawful  issue, 
then  upon  trust,  that  he,  the  said  Charles  Freeth,  his  executors, 
administrators,  or  assigns,  do  and  shall  pay  and  apply  the  surplus 
(1)  [This  mistake  is  repeated  in  the  judgment,  p.  300  below.] 
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between  the  tenant  for  life  and  remainder-man  in  proportion  to  their      marker 
respective  interests  in  the  estates.     It  is  impossible  that  I  can  ascribe    kekewicu. 
80  capricious  an  intention  to  the  settlor  unless  the  words  of  the  settle- 
ment imperatively  require  it.  Now,  nothing  can,  in  my  opinion,  bo 
more  clear  than  the  intention  of  the  settlor  in  this  case  as  expressed 
in  the  settlement.    She  intended  that  her  estates  in  the  first  instance 
should  be  subject  to  certain  charges  in  favour  of  the  persons  to  whom 
those  charges  are  given;  and,  subject  to  the  charges,  she  has  given  her 
estates  to  a  tenant  for  life  unimpeachable  for  waste,  with  remainders 
over.    All  else  in  the  settlement  relating  to  the  manner  of  raising  the 
charges,  is  mere  machinery  for  carrying  out  the  intentions  I  have 
described.     It  follows,  that,  as  between  the  tenant  for  life  and  the 
remainder-man,  the  tenant  for  life  must  pay  the  interest    of   the 
charges,  and  the  corpus  of  the  estate  must  bear  the  charges  upon  it. 
The  tenant  for  life,  in  the  meantime,  is  entitled,  as  part  of  the  profits 
iobi*c.       Aof,e^  jjQ  the  timber,  which  a  tenant  for  life  not  impeachable  for 
Edwin  Kawlins   vviu...,.  >ietween  himself  and  the  remainder-man. 
the  time  of  making  his  will  and  co..j  i,y  the  trustees  will  do  that 
death.      The    defendant,   George  Witherb,  -binder-man  I  think  is 
Eawlins  Withers,  as  the  heir-at-law  and  personal  i  ^^i j  t^ke  at  the 
Edwin  Eawlins   *  Withers,   claimed   the  residuary  esu*.  o^  i^y  the 
testator  under  the  devise  and  bequest  in  the  will  to  his  nexu  ^-^ 
kin ;  and  the  surviving  brothers  of  the  testator,  and  the  children 
of  a  sister,  who  would  have  been  the  next  of  kin  of  the  testator  at 
the  time  of  his  death,  if  Edwin  Kawlins  Withers  had  not  been 
living,  and  who  became  such  next  of  kin  upon  the  death  of  Edwin 
Bawlins  Withers,  claimed  such  residuary  estate  under  the  same 
devise  and  bequest. 

Mr.  Walker  and  Mr.  Kenyan  Parker,  for  the  plaintiffs,  the 
executors,  and  for  the  trustee. 

Mr,  Wood,  Mr.  Bacon,  Mr.  Lloyd,  Mr.  Glasse,  Mr.  J.  II. 
Palmer,  and  Mr.  Suirage,  for  the  brothers  of  the  testator  and  the 
children  of  his  sister. 

The  Solicitor-General  and  Mr.  Prior,  for  the  father  and  personal 
representative  of  Edwin  Kawlins  Withers. 

The  points  taken  in  the  argument  are  all  adverted  to  in  the 
judgment.  The  following  cases,  which  are  arranged  in  the  order  of 
their  occurrence,  were  cited:  Holloway  v.  IloUoway  {\),  Jones  v. 

(1)  5  R.  E.  81  (5  Ves,  399). 
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Bird         Colbeck  (i),  Doe  d.  Garner  v.  Imxvsoh  (2),  Miller  v.  Eaton  (a),  Binl  v. 
LucKiK.       Wood  (4),  Biiden  v.  Hewlett  (h),  ClaiHon  v.  Bulmer  (6),  Urqnhart  v. 
Urquhart  (7),  Boo^fe  v.  Fica7'«  (s),  Seiferth  v.  Badham  (9),  Sa^  v. 
Creed  (10),  Bradley  v.  Barlaw  (li),  and  JFare  v.  Hotclaml  (12). 

[  304  ]       The  Vice  Chancellor  : 

In  the  circumstances  of  this  case  it  is  impossible  to  be  surprised 
at  the  dispute  which  has  arisen  as  to  the  meaning  of  the  words 
**  unto  and  amongst  my  next  of  kin  in  such  proportions  autl 
manner  as  is  provided  by  the  Statute  of  Distributions,"  and  the 
words  "  unto  and  among  my  said  next  of  kin  in  such  proportions  and 
manner  as  aforesaid,"  contained  in  the  will  of  Mr.  Bawlins,  the 
testator  in  the  cause.  On  one  side  it  is  said,  that  the  next  of  kin 
intended  must  be  considered  as  having  been  the  person  or  persons 
(whether  one  only  or  several)  who  should  be  the  testator's  next  of 
kin  at  the  time  of  the  testator's  death ;  for  the  word  "  then  "  which 
precedes  (though  not  immediately)  each  passage,  is  said  to  refer  t^) 
an  event  and  not  to  time ;  and  there  is  nothing,  it  is  contended,  m 
the  context  to  change  the  ordinary  meaning  of  the  words  ''  next  of 
kin,"  or  to  make  them  descriptive  of  a  class  to  be  ascertained 
otherwise  than  at  what  is  alleged  to  be  the  usual  time,  namely,  the 
decease  of  the  testator.  On  the  other  side  it  is  said,  that  the  con- 
text alone,  or  aided  by  extrinsic  facts,  shows  that  the  next  of  kin 
intended  must  have  been  the  person  or  persons  who  should  happen 
to  be  the  testator's  next  of  kin  at  or  immediately  after  the  time  of 
the  death  of  Edward  Bawlins  Withers,  or  the  time  of  the  death  of 
the  survivor  of  the  testator  and  Edward  Bawlins  Withers,  or  the 
time  of  the  failure  of  Edward  Eawlins  Withers'  issue. 

Now,  supposing  the  will,  either  alone  or  with  the  codicil,  to  be 
read  without  reference  and  without  regard  to  any  extrinsic  fact,  to 
any  extrinsic  state  of  circumstances,  I  apprehend  that  the  right  con- 
struction of  the  words  in  question  must  be  the  first  suggested:  that 
is,  the  next  of  kin  meant  must  be  held  to  be  the  person  or  persons 
[  '305  ]  answering  the  description  of  the  testator's  next  *of  kin  at  the  time  of 
the  testator's  death.  So  much  is,  I  think,  clear.  The  mere  circum- 
stance that  the  gift  to  the  next  of  kin  was  not  immediate  but  was 

(1)  6  R.  R.  207  (8  Ves.  38).  (7)  60  11.  R.  416  (13  Sim.  613). 

(2)  7  R.  R.  454  (3  East,  278).  (8)  66  R.  R.  I  (1  CoU.  6). 

(3)  14  R.  R.  259  (G.  Coop.  272).  (9)  73  R.  R.  392  (9  Beav.  370). 

(4)  25  R.  R.  238  (2  Sim.  &  St.  400).  (10)  71  R.  R.  238  (5  Iliire,  580). 

(5)  39  R  R.  146  (2  My.  &  K.  90).  (11)  71  R.  R.  244  (5  Haro.  589). 

(6)  51  R.   R.    287  (10  Sim.  426;  5  (12)  78  R.  R.  228  (2  Pk  635). 
My.  &  Cr.  108). 
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contingent  upon  a  future  event,  which  might  not  or  might  happen,  Bird 
being  insufficient  to  render  the  description  applicable  only  to  such  luc'kib. 
person  or  persons  as  should  happen  to  form  the  class  at  the  time 
of  the  occurrence  of  the  event,  the  context  having  nothing,  as  I 
conceive,  to  make  it  so  applicable,  and  neither  of  the  instruments 
disclosing  the  fact  of  Edwin  Rawlins  Withers  having  been  the 
person  who  would  have  taken  the  testator's  whole  personal  estate, 
had  he  died  intestate  at  the  time  when  he  made  his  will  or  when 
he  made  his  codicil ;  and  if  we  were  to  suppose  invalidity  in  the 
testator's,  or  bis  daughter's,  marriage  to  be  shown  to  have  existed, 
80  as  to  exclude  lawful  relationship  between  him  and  his  grandson, 
and  this  state  of  things  to  have  been  known  to  the  testator  when 
he  made  his  will,  the  consequence  must,  in  my  opinion,  be  the 
same;  that  is,  the  next  of  kin  intended  must,  I  apprehend,  be 
held  to  be  the  next  of  kin  at  his  death. 

But  do  the  extrinsic  facts  actually  established  by  the  evidence,  as 
it  truly  stands,  make  any  diflference?  They  are  these :  the  testator 
had  not,  when  the  will  was  made,  or  afterwards,  a  wife  or  any  child 
living.  He  had  had  a  daughter,  who  married  George  Withers,  men- 
tioned in  the  will,  and  by  him  had  a  son,  Edwin  Rawlins  Withers, 
also  mentioned  in  the  will,  to  whom  I  have  before  alluded.  Edwin 
Rawlins  Withers  was,  when  the  will  was  made,  and  continued  to  his 
death,  to  be  the  only  living  descendant  of  the  testator.  Edwin 
Rawlins  Withers  and  George  Withers  both  survived  the  testator, 
who  must  be  taken  to  have  known,  when  he  made  his  will,  the  state 
of  his  family  at  the  time.  The  testator,  when  he  made  his  will,  and 
also  when  he  made  his  ^codicil,  and  also  at  his  death,  had  collateral  [  ♦306  ] 
kinsmen  living,  of  whom  some  were  nearly  related  and  well  known  to 
him.  But,  of  course,  at  each  period,  Edwin  Rawlins  Withers  was  the 
testator's  sole  next  of  kin,  and  at  each  period  George  Withers  was 
Edwin  Rawlins  Withers'  sole  next  of  kin.  Edwin  Rawlins  Withers 
never  was  married.  He  was  a  minor  when  the  testator  died.  Such 
being  the  facts,  it  is  impossible  to  deny  plausibility  at  least  to  the 
argument,  that  the  testator,  by  the  expression  "  next  of  kin,"  did 
not  mean  the  person  who  was  his  next  of  kin  at  the  time  of  making 
the  will  or  the  codicil,  or  the  person  or  persons  who  should  be  his 
next  of  kin  at  the  time  of  his  death.  These  facts,  however,  do  not 
show  the  testator's  language  to  have  been  senseless  or  absurd,  or 
contrary  to  law,  if  understood  otherwise  than  as  contended  by  that 
arfniroent.  Nor  can  a  bequest  by  a  widower  of  all  his  property  to 
his  grandson,  being  his  sole  descendant,  for  life,  and  afterwards  to 
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Bird  the  children  of  the  tenant  for  life,  if  any,  ahsolutely,  but  if  no  child, 
LuoKiR.  then  to  the  tenant  for  life,  absolutely,  although  he  is  a  minor, 
although  he  is  not  the  testator's  only  near  relative,  and  although 
the  minor's  nearest  relative  is  a  stranger  in  blood  to  the  testator,  l)e 
justly  termed  eccentric,  capricious,  or  prodigiously  impro\ident,  in 
the  absence  of  special  circumstances  rendering  such  a  dispositiou 
in  the  particular  case,  or  on  particular  grounds,  censurable.  But  if 
it  could  be  so,  still,  no  man  is  bound  to  make  a  ^ill  in  such  a 
manner  as  to  deserve  approbation  from  the  prudent,  the  wise,  or  the 
good.  A  testator  is  permitted  to  be  capricious  and  improvident,  and 
is  moreover  at  liberty  to  conceal  the  circumstances  and  the  motives 
by  which  he  has  been  actuated  in  his  dispositions.  Many  a  tesUi- 
mentary  provision  may  seem  to  the  world  arbitrary,  capricious,  and 
eccentric,  for  which  the  testator,  if  he  could  be  heard,  might  be  able 
[  ♦307  ]  to  answer  most  satisfactorily.  And  *this  is  one  among  the  reasons 
that  may  be  and  have  been  judicially  given,  against  readily  attri- 
buting to  men  mistakes  in  the  language  that  they  use  in  their  wills, 
and  against  departing  from  the  proper  sense  of  their  words,  without 
something  more  than  conjecture,  without  something  more  than  the 
mere  opinion  of  the  interpreter,  however  wise  he  may  be,  that  the 
language,  construed  according  to  the  rules  of  idiom,  would  make  an 
eccentric  or  inconvenient  provision, — reasons  which  may  not  always 
have  been  adhered  to,  which  may  possibly  be  at  variance  with  some 
particular  instances  of  construction  now  of  settled  application  in 
some  particular  cases,  but  which,  I  apprehend,  are  generally  true 
and  sound. 

Having  on  the  present  and  former  occasions  considered  the 
authorities  cited  at  the  Bar,  and  so  far  as  I  am  aware  every  printer! 
authority  from  Marsh  v.  Marsh  (i)  downwards,  whether  as  to  real  or 
as  to  personal  estate,  bearing  directly  or  importantly  on  a  question 
of  this  species,  I  cannot  represent  myself  as  satisfied  that  they  can 
all  be  reconciled  together,  that  some  are  not  substantially  incon- 
sistent with  others.  Two  of  the  least  important  are  Godkin 
V.  Murphy  (2)  and  Booth  v.  Vicars  (3),  both  decided  by  myself,  if, 
indeed,  they  are  of  any  importance  at  all.  Nor  should  I  have 
mentioned  them,  but  for  the  purpose  of  saying,  that  though  not 
satisfied  of  the  incorrectness,  I  have  some  doubt  of  the  correctnef^ 
of  these  two  decisions.  Certainly  I  do  not  dissent  from  what 
Mr.  Justice  Dampibr  said  in  the  case  of  Driver  v.  Frank  (4),  where 

(1)  1  Br.  C.  C.  293.  (3)  66  R.  R.  1  (1  Coll.  6). 

(2)  2  Y.  &  0.  C.  0.  351.  (4)  15  R.  R.  385,  389  (3  M.  &  S.  25,  ;n  \ 
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he  thus  expressed  himself :  "  If  a  testator  expresses  an  intention  bird 
precisely,  in  clear  and  positive  terms,  and  there  is  no  legal  objection  luckib. 
to  it,  no  *inconvenience  arising  from  a  literal  adherence  to  such  [  •aos  ] 
intention,  so  expressed,  is  to  be  regarded.  The  case  is  very 
different  where  the  intention  is  not  fully  expressed,  but  is  to  be 
collected  and  inferred  as  only  probable.  In  that  case,  the  pro- 
bability, from  which  the  intention  is  to  be  inferred,  may  be  outweighed 
by  the  improbability  that  the  testator  could  intend  to  make  a  dis- 
tribution of  his  property,  attended  with  such  inconveniences  as 
would  follow  from  carrying  into  execution  his  supposed  intention. 
But  strong  as  a  conjecture  may  be  that  such  was  the  intention, 
Lord  Hardwicee  in  Lomax  v.  Holmden  (i)  says,  *  Whatever  the 
intention  is,  if  there  are  not  words  in  the  will  to  warrant  it,  either 
express  or  implied,  it  cannot  have  effect.'  And  Lord  Mansfield,  in 
Ff*n  V.  Lowndes  (2),  speaking  of  the  testator  whose  will  he  was  then 
construing,  says,  *  though  this  was  manifestly  his  intention,  I  was 
extremely  afraid  there  were  not  words  enough  to  warrant  us  to  put 
this  construction  upon  it.'  And  in  a  case  before  this  Court  in 
Easter  Term,  Doe  d.  Hick  v.  Dring  (a),  the  Court  held  that  real 
estate  did  not  pass  by  the  words  '  all  and  singular  my  effects  of  what 
nature  or  kind  soever,'  though  it  could  not  be  well  doubted,  on  the 
facts  of  that  case,  that  the  testator  meant  to  dispose  of  the  whole 
of  his  property."  And  I  assent  also  generally  to  what  Lord 
Ellenbobouoh,  when  disagreeing  in  his  conclusion  from  the  rest  of 
the  Court  on  that  occasion  (4),  said  in  these  terms — "  supposing  the 
intention  upon  the  face  of  the  will  to  be  clear,  it  is  difficult  to 
say  what  words,  by  which  such  intention  is  clearly  expressed,  or 
from  which  it  is  manifestly  and  with  certainty  to  be  implied,  are 
not  also  capable  of  giving  effect  to  it.  When  I  speak  of  certainty, 
I  mast  be  understood  to  speak  of  moral  certainly,  the  only  certainty 
which  relates  to  this  subject,  *and  hardly  any  certainty  upon  any  [  ♦309  ] 
moral  subject  can  be  predicated  which  does  not  admit  some  degree 
of  mere  possibility  to  the  contrary  "  (5). 

It  may  be  said,  that  to  construe  the  will  according  to  the  con- 
tention of  the  administrator  of  Edwin  Rawlins  Withers,  is  to  allow 
in  effect  no  operation  to  the  gift  to  the  next  of  kin,  as  the  testator 
was,  when  he  made  his  will,  and  remained,  a  widower.  This 
remark    may   be   of   weight  in  some  cases.     I  can  conceive  the 

(1)  1  Yes.  Sen.  294.  (4)  /.c.  in  Driver  v.  Frank. 

(2)  4  Burr.  2250.  (5)  3  M.  &  S.  50. 
(:i)  15  B.  B.  308  (2  M.  &  S.  448). 
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Bird         possibility  of  a  question  of  construction  turning  on  the  point  that 

Ldckie.      words  in  one  sense  are  superfluous -and  inoperative,  and  in  another 

operative  and  efficient.     But  applied  to  a  will  such  in  character,  and 

containing  such  limitations,  as  the  present,  the  observation  has,  I 

think,  no  weight. 

It  has  been  argued  forcibly,  that  the  reference  in  the  will  to  a 
plurality,  or  possible  plurality  of  persons,  as  the  testator's  next  of 
kin,  is  decisive,  or  very  strong  against  George  Withers*  claim.  I  do 
not,  however,  agree  to  this.  I  do  not  see  why  it  should  be  supposed, 
that  when  the  testator  made  his  will,  or  made  his  codicil,  he  con- 
templated as  impossible  to  happen,  in  his  lifetime,  any  event  which 
was  then  possible  to  happen  in  his  lifetime,  though  in  fact  it  did 
not.  Now,  of  course,  Edwin  Rawlins  Withers  might  have  died  in 
the  testator's  lifetime,  leaving  or  not  leaving  issue.  Certainly  it 
was,  both  in  1839  and  1841,  possible,  and  I  do  not  suppose  it  was 
prodigiously  improbable,  that  the  testator's  next  of  kin  at  his  death 
might  be  two  or  more  persons  (descended  or  not  descended  from 
the  testator),  whose  shares  of  his  personal  estate,  if  he  had  died 
intestate,  might  have  been  equal  or  unequal. 
[  310  ]  On  the  whole,  the  extrinsic  facts  do  not  appear  to  me  such  as  to 

render  it  necessary  or  safe  to  construe  the  will  diflferently  from  the 
manner  in  which,  without  proof  of  them,  it  would  have  been  right 
to  construe  it;  and,  therefore,  I  must  read  "next  of  kin,'*  aa 
meaning  next  of  kin  at  the  testator's  death  ;  a  conclusion  at  which 
I  have  arrived,  not  very  willingly,  the  effect  being  to  take  the 
bulk  of  his  property  from  his  family  in  a  manner  that  it  may  be 
fairly  conjectured  he  would  himself  be  disposed  to  prevent,  if  he 
could  have  a  voice  in  the  matter ;  but  we  are  allowed  to  hear  him 
only  through  his  will  and  codicil. 
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IN    THE    QUEEN'S   BENCH. 


KEG.   V.  The  DEAN  and   CHAPTEE  of 
KOCHESTEK(l). 

(17  Q.  B.  1—34 ;  S.  0.  20  L.  Ji  U.  B.  467 ;  15  Jur.  920,) 

King  Henry  VIII.  founded  by  chai-ter  the  Cathedial  Church  of  Brochester, 
to  consist  of  a  Dean  and  six  Prebendaries,  and  he  made  certain  statutes  for 
their  government.  By  statute  26,  a  master  was  to  be  chosen  by  the  Dean 
and  Chapter,  to  teach  c6i*tain  poor  boys  who,  by  the  same  statute,  were  to 
be  instructed  in  the  Cathedral :  and  the  master,  if  found  negligent  or  unfit, 
was  to  be  removed.  By  statute  35,  if  any  officer,  of  a  description  including 
the  master,  committed  a  slight  offence,  he  was  to  be  corrected  at  the  discre- 
tion of  the  Dean ;  if  a  weighty  offence,  he  was  to  be  expelled  by  those  who 
gave  him  his  admission.  By  statute  38,  the  Bishop  of  Bochester  for  the 
time  being  was  appointed  visitor,  to  see  that  the  statutes  and  ordinances 
were  observed,  and  with  full  power  to  convene  and  interrogate  the  Dean, 
canons,  minor  canons,  clerkjs  and  other  officers,  on  the  articles  contained  in 
the  statutes,  and  all  other  things  touching  the  welfare  and  honour  of  the 
Cathedral  Church,  to  punish  ascertained  offences  according  to  their  degree, 
and  reform  them,  and  to  do  all  things  which  might  seem  necessary  to  the 
extirpating  of  vices  and  which  pertained  to  the  office  of  a  visitor. 

W.,  a  schoolmaster  appointed  under  statute  26,  published  a  pamphlet,  on 
Cathedral  Trusts,  accusing  the  Dean  and  Chapter  of  having  misappropriated 
the  Cathedral  revenues  of  Bochester  to  their  own  benefit  and  the  injury  of 
poor  persons  entitled  to  shaie  in  them,  and  imputing  to  the  then  Bishop, 
formerly  Dean  of  Worcester,  that  he  had  been  guilty  of  similar  misconduct 
88  Dean,  and  had,  as  visitor,  culpably,  and  with  knowledge  of  the  facts, 
omitted  to  correct  it  in  the  Dean  and  Chapter  of  Bochester.  The  Dean  and 
Chapter  removed  W.  from  his  ofiice  for  this  publication  and  the  reflections 
upon  the  Dean  and  Chapter  and  the  Bishop,  therein  contained,  pronouncing 
hbu  guilty  of  a  grave  offence,  and  imfit  to  be  continued  in  the  office  of 
master.  They,  however,  under  counsel's  advice,  revoked  the  dismissal,  but 
immediately  afterwards  cited  W.  to  answer  before  them  for  the  same  offence; 
and  they  afterwards  dismissed  him  again  for  the  same  publication. 

A  viandamus  having  issued  to  restore  W.,  the  Dean  and  Chapter  made  a 
return,  and  W.  pleaded  several  pleas.  The  facts  appeared  on  the  record  as 
above  stated.  The  return  alleged  that  W.  had  been  removed,  to  wit  for 
lawful  cause,  and  had  not  appealed  to  the  visitor.  W.  pleaded  that  the 
Bishop  had  an  interest  in  the  cause  of  removal  which  disqualified  him  from 
acting  as  visitor;  and  by  another  plea  he  justified  the  publication,  and 
denied  that  ho  was  lawfully  dismissed.    On  demuiTer  to  the  pleas.  Held, 

1.  That  the  Bishop  (if  not  interested)  was  the  proper  visitor  in  this  case, 
for  that  statute  3d  did  not  withdraw  it  from  the  general  authority  given  to 
the  visitor  by  statute  38,  and  the  Dean  and  Chapter  did  not  exercise  a 
visitatorial  authority  in  dismissing  the  master. 

2.  That  the  Bishop  had  not  such  an  interest  as  disqualified  him  from 
acting  as  visitor. 

3.  That  the  prosecutor,  therefore,  should  have  appealed  to  the  visitor. 


1861. 

ApHl  26,  80. 

LI] 


(1)  Foil.  B.  V.  Band  (1866)  L.  E. 
1  U.  B.  233,  36  L.  J.  M.  C.  157 ; 
Hayman  v.  Rugby  School  (1874)  L.  E. 
18  Eq.  78,  43  L.  J.  Ch.  834;  cited,  B. 

B.B.  —VOL.  LXXXY. 


V.  Sunderland  Justices  [1901]  2  K.  B. 
357,  373,  70  L.  J.  K.  B.  946,  85  L.  T. 
183,  C.  A ^A.  0. 
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Beg.  and  not  proceeded  by  mandamus:  And  that,  assuming  the  dismissal  to 

V.  have  been  improper,  this  Court  was  not  authoriized  to  interfere  oa  the 

Dkan  &c.  of  alleged  ground  that  the  Dean  and  Chapter  were  acting  iu  excess  of  their 

xhOCUEtSTKll.  >  •%'   A* 

jurisdiction. 

Maxdamus,  directed  to  the  Dean  and  Chapter  of  the  Cathedral 
L  *^  ]        Church  of  Christ  and  the  *Ble88ed  Virgin  Mary  of  Rochester.    The 
writ  suggested  that  Kobert  Whiston,  clerk,  was  duly  quaUfied  for, 
and   duly  elected,  nominated,  appointed,  licensed,  allowed,  swora 
and  admitted  to  and  into  the  place  and  office  of  head  master  of  the 
Grammar  School  of  or  annexed  to  the  said  Cathedral  Church,  created, 
founded,  established  and  endowed  under  and  by  virtue  of  certain 
letters  patent  of  Henry  VIII.,  in  which  place  and  office  he  always 
behaved  and  governed  himself  well  and  according  to  the  statutes 
and  ordinances  made  for  the  management,  ordering,  direction  and 
government  of  the  head  master  for  the  time  being  of  such  school : 
yet  defendants,  without  any  reasonable  cause,  and  contrary  to  the 
said  letters  patent,  statutes  and  ordinances,  have  unjustly  removed 
the  said  E.  W.  from  the  said  place  and  office,  in  contempt  Ac, 
contrary  to  the  statutes  and   ordinances  for  governing  the  said 
Grammar  School,  and  to  the  great  damage  &c.  of  the  said  B.  W. 
The  writ  commanded  the   defendants   to   restore  or  cause  to  be 
restored  the  said  E.  W.  to  the  said  place  and  office  and  the  full 
[  •s  ]        exercise  and  enjoyment  thereof,  *together  with  all  the  liberties, 
privileges  &c.  thereunto  belonging ;  or  show  cause  &c. 

Eeturn.     That,  before  and  at  the  time  of  the  making  of  the 
letters  patent  after  mentioned.  King  Henry  VIII.  was  seised  in  his 
demesne  as  of  fee,  in  right  of  his  Crown  of  England,  of  divers  landb 
in  Eochester  in  the  county  of  Kent  in  the  said  letters  patent  more 
particularly  mentioned,  the  same  lands  having  theretofore  been  the 
site  of  a  certain  Convent  or  Monastery  of  the  Church  of  Smii 
Andrew  the  Apostle  of  Eochester ;  and,  being  so  seised,  the  said 
late  King  afterwards,  to  wit  on  18th  June,  83  Hen.  VIII.,  by  his 
letters  patent  under  the  Great  Seal,  and  then  made  to  the  tenor  and 
effect  following  of  and  concerning  the  said  Convent  or  Monastery 
and  of  and  concerning  the  said  lands,  founded  and  established, 
amongst  other  things,  a  certain  Cathedral  Church,  viz. :  The  return 
then   set  forth  the  charter,  by  which  Henry  VUI.  founded  the 
Cathedral  Church,  to  consist  of  a  Dean  and  six  Prebendaries,  who 
were  to  be  a  body  corporate,  and  to  be  called  the  Dean  and  Chapter 
of  the  said  Cathedral  Church ;  and  the  King  by  the  same  charter 
ordained  that  the  said  Cathedral  Church  should  for  ever  >je  the 
Episcopal  see  of  the  Eeverend  Father  &c.  Nicholas  Heath  oud  his 
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successors.  Bishops  of  Eochester.     And  his  Majesty  granted  the         reg. 
site  of  the  old  monastery,  with  divers  chattels,  buildings,  lands  &c.  dean  &c.  of 
formerly  belonging  thereto,  to  the  Dean  and  Chapter  in  puram  et    Rochebteu. 
pet-petuam  eleemosi/nam.     The  Dean   was   to  have   the   power   of 
appointing  the  inferior  oflacers  of  the  Cathedral,  and  of  correcting 
and  expelling  them :  saving  to  the  King  the  right  of  nominating, 
on  vacancy,  the  Dean,  six  Prebendaries,  *and  six  poor  men  to  be        [  ^4  ] 
supported  by  the  Royal  bounty. 

The  return  then  stated  that,  after  the  making  of  the  letters 
patent,  the  King,  in  the  36th  year  of  his  reign,  by  indenture  then 
made  in  pursuance  of  a  provision  in  the  said  letters  patent,  made, 
specified  and  declared  divers  ordinances,  rules  and  statutes  of 
and  concerning  the  premises  in  the  said  letters  patent  mentioned,  to 
the  tenor  and  effect  following,  viz.  &c.  The  return  then  set  forth 
the  statutes.    Those  material  to  the  present  case  were  as  follows. 

4.  Officio  Decani. 
Quoniam  decanum  vigilantem  esse  decet,  veluti  oculum  in  corpore 
qui  reliquis  corporis  membris  baud  negligenter  prospiciat,  statuimus 
et  volumus  ut  Decanus  qui  pro  tempore  f  uerit  cum  omni  solicitudine 
prsBsit,  canonicos  caeterosque  ministros  Ecclesiaa  omnes  moneat, 
iucrepet,  arguat,  obsecret,  opportune  importune  instet,  tanquam 
excubias  agens  in  reliquum  gregem  suae  cures  commissum :  curet 
autem  ut  divina  officia  cum  decoro  celebrenter,  ut  conciones  prsB- 
scriptis  diebus  habeantur,  ut  pueri  cum  fructu  instituantur,  ut 
eleemosynae  pauperibus  distribuantur,  ut  in  universum  concredita 
sibi  muuera  singuli  fideliter  obeant.  Frseterea  Decani  interesse 
debet  ut  cum  prsesens  fuerit  honestam  et  competentem  familiam 
alat,  pauperibus  panem  frangat,  qua  in  re  ipsius  conscientiam 
oueramus  ut  honeste  et  frugaliter  in  omnibus  se  exhibeat.  Decanum 
autem  insigniter  miserum  castigabit  Episcopus:  canonicos  vero 
insiguiter  miseros  castigabit  Decanus,  qui  etiam  malos  et  in  officio 
tardos  per  statuta  corriget  atque  puniet.     PraBterea  thesaurum, 

* jocalia,  Ecclesiae supellectilem  omnem chartas  et        [  *»  ] 

inunimenta aliaque  bona  et  res  quascunque  ad  Ecclesiam 

preedictam  spectantes,  absque  uUa  illorum  diminutione  aut  damno 

(salvo  eorum  rationabili  usu), diligenter  ac  fideliter  dis- 

penset,  dispouat  ac  custodiat,  atque  ab  aliis  quorum  intererit  illud 
agere  dispensari,  disponi  ac  custodiri  faciat,  ut  ea  omnia  successori 
8UO  Integra  relinquat.  Denique  statuimus  et  volumus  ut  in 
omnibus  causis  gravioribus,  veluti  in  feodi  concessione,  terrarum 
diinissione,  et  aliis  id  genus,  Decani  si  praesens  fuerit  consensus 
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Uiwj.         obtineatur;  qui  si  fuerit  absens,  modo  intra  regni  nostri  AnglisD 
Dean  ic.  ov  limites  degat,  consensus  ejus  requiratur. 

KOCHESTKB. 

statute  25  directed  that  there  should  be  eight  choristers,  for 
whose  instruction,  tarn  morum  modestia  quam  canendi  peritia,  there 
should  be  elected,  by  the  Dean  (or  the  Vice  Dean  in  the  Dean's 
absence)  and  Chapter,  a  clerk,  duly  qualified  and  sworn,  who, 
si  negligens  aut  in  docendo  desidiosus  inveniatur,  post  trinam 
monitionem  ab  ofiScio  deponatur. 

26.  De  Pueiis  GrammcUicis  et  eoi-nm  Ivfoi'nwtoribus. 

Statuimus  et  ordinamus  ut  ad  electionem  et  designa- 

tionem  Decani,  aut,  eo  absente.  Vice  Decani,  et  Gapituli,  sint 
perpetud  in  Ecclesia  nostra  Bofifensi  viginti  pueri  pauperes   et 

amicorum  ope  destiluti,  de  bonis  ecclesisB  nostras  alendi 

Atque  Los  pueros  volumus  impensis  Ecclesiee  nostree  ali,  donee 
medioci^em  LatinsB  grammatics  notitiam  adepti  fuerint,  cui  rei 

dabitur  quatuor  annorum  spatium Statuimus  praBterea  ut, 

per  Decanum,  vel,  eo  absente,  Vice  Decanum,  et  Capitulum,  unus 
[  *6  ]  eligatur  Latine  et  Greece  doctus,  *bona9  famee  et  pis  vitaa,  docendi 
facultate  imbutus,  qui  tam  viginti  illos  Ecclesiee  nostrse  pueroe 
quam  alios  quoecunque  Grammaticam  discendi  gratia  ad  Scfaolam 
nostram  confluentes  pietate  excolat  et  bonis  Uteris  exornet.  Hie  in 
Schola  nostra  primas  obtineat,  et  Archididasculus  sive  precipaas 

informator  esto (Direction  is  then  given  for  the  election, 

also  by  the  Dean  and  Chapter,  of  an  under  master.)  Hos  vero 
informatores  puerorum  volumus  ut  regulis  et  docendi  ordini  quern 
Decanus  et  Capitulum  preescribendum  duxerint  diligenter  ac  fideliter 
obsecundent.  Quod  si  desidiosi  aut  negligentes  aut  minus  ad 
docendum  apti  inveniantur,  post  trinam  monitionem  a  Decano  et 
Capitulo  admoneantur,  et  ab  ofiGicio  deponantur.  Omnia  autem  ad 
functionem  suam  spectantia  se  fideliter  prsestaturos  Juramento 
promittent. 

35.  De  Conigendis  Excessibus. 
Ut  in  Ecclesia  nostra  morum  integritas  servetur,  statuimus  ei 
volumus  ut  si  quis  minorum  canonicorum,  clericorum,  aut  aliorum 
minisirorum,  in  levi  culpa  deliquerit,  arbitrio  Decani  aut,  eo  absente. 
Vice  Decani  corrigatur.  Sin  gravius  fuerit  delictum,  (si  justoin 
judicabitur)  ab  iisdem  expellatur  a  quibus  fuit  admissus.  Si  quis 
autem  canonicorum  in  offensa  aliqu^  aut  crimine  unde  Ecclesias 
nostrae  grave  scandalum  oriri  possit  culpabilis  inventus  fuerit,  is  per 
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Decanam  ant,  eo  absente,  Vice  Decanum,  admoneatur.    Qadd  si        Reg. 

tertid  admonitus  se  non  emendaverii;,  apad  Episcopum  visitatorem  dran  &c.  op 

saum  accasetar,  et  illius  judicio  corrigatur.    Pauperum  vero,  quoties    ^^^''^^tku. 

deliqaerint,  correctionem  Decani,  aafc,  eo  absents,  Vice  Decani, 

judicio  reservamafl,  qui  si  incorrigibiles  permanserint,  per  Decanum 

cum  capitnli  Consensa  *a  nostra  Ecclesid  expellantur  et  omne  in        [  *7  ] 

ek  emolamentnm  perdant. 

88.  De  Visitatione  Ecclesia. 

Nallam  opos  est  aded  pie  coeptum,  adeo  prospere  prodactum, 
adeofidelitnr  consammatum,  quod  non  facile  subruatur  ac  incuria 
et  negligentia  subvertatur ;  nulla  tarn  sancta  et  firma  statuta  con- 
dtintnr  qoin  temporis  diuturnitate  in  oblivionem  et  contemptum 
veniant,  si  non  adsit  continua  vigilantia  et  pietatis  zelus:  Quod 
qoidem  ne  in  Ecclesia  nostra  unquam  fiat  aut  evenire  possit,  nos, 
Episcopi  Boffensis  qui  pro  tempore  f uerit  fide  ac  diligentia  freti, 
eandem  Ecclesiae  nostras  Gathedralis  Boffensis  Visitatorem  con- 
stitnimus,  volentes  ac  mandantes  ut  pro  Christian^  fide  et  ardente 
pietatis  zelo  vigilet  et  gnaviter  curet  ut  hsdo  statuta  et  ordinationes 
Ecclesi®  nostrsB  a  nobis  editaB  inviolabiliter  observentur,  posses- 
siones  et  bona  tarn  spiritualia  quam  temporalia  prospero  statu 
floreant,  jura,  libertates  et  privilegia  conserventur  et  defendantur. 
Atqne,  at  hsBc  ita  fiant,  statuimus  et  volumus  ut  Episcopus  ipse, 
quoties  a  Decano  vel  a  duobus  canonicis  rogatus  fuerit,  imd,  licet 
non  rogatus,  semel  tamen  quo  vis  triennio,  ad  Ecclesiam  nostram 
in  persona  propria,  nisi  grandis  obstiterit  necessitas,  alioquin  per  can- 
cellarium  suum,  accedat,  Decanum,  canonicos,  minores  canonicos, 
clericos,  cseterosque  omnes  EcclesiaB  nostras  ministros  in  locum 
congroum  convocet.  Cui  quidem  Episcopo,  presentis  Statuti  vigore, 
plenam  concedimus  potestatem  et  auctoritatem  ut  super  singulis 
articulis  in  statutis  nostris  contentis,  et  quibuscanque  aliis  articulis 
statum,  commodum  aut  honorem  EcclesisB  nostras  concernentibus, 
Decanam,  canonicos,  minores  canonicos,  casterosque  ministros  et 
cogat  et  eorum  ♦quemlibet  per  juramentum  Ecclesiae  praestitum  [  '8  ] 
veritatem  dicere  de  omnibus  delictis  et  criminibus  quibuscunque. 
Comperta  autem  et  probata,  juxta  delicti  et  criminis  mensuram, 
paniat  Episcopus,  atque  reformet,  omniaque  faciat  quas  ad  vitiorum 
reaecationem  necessaria  videbuntur,  quaeque  ad  Visitatoris  officium 
de  jare  pertinere  dinoscuntur.  Quos  quidem  omnes,  tam  Decanum 
qaam  canonicos,  et  alios  Ecclesias  nostras  ministros,  quoad  omnia 
praemissa  volamus  et  mandamus  ipsi  Episcopo  parere  et  obedire. 
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Rko.  Stfttuimus  autem,  in  virfcute  juranienli  Ecclesiae  nostrae  priestiti,  ut 
dran  &c.  of  nemo  contra  Decanum  aut  canonicos  ant  aliquem  ministrornm 
Rochester.  jjccIesisB  nostraB  quicquam  dicat  et  enunciet  nisi  quod  verum 
crediderit,  ant  de  quo  publica  vox  vel  fama  circumlata  fuerit. 
Yolumus  prseterea  ut  Decanus,  communibus  Ecclesiae  nostrse 
BumptibuB,  Episcopo  visitanti,  octoque  personis  comitato,  unam 
aut  ad  summam  duas  refectiones,  intra  Ecclesiae  nostrae  aedes  pre- 
paret  et  apponat.  (Provision  is  then  made  for  referring  any  dispute 
on  the  construction  of  the  statutes  to  the  Archbishop  of  Canterbury: 
and  the  visitor  and  all  others  are  forbidden  to  establish  new  or  dis- 
pense with  existing  statutes.)  Inhibemus  etiam  Decano  et  Canonicis 
Ecclesiae  nostrae  ne  hujusmodi  statuta  recipiant,  sub  poena  perjurii 
et  amotionis  perpetuae  ab  Ecclesi&  nostra.  Keservamus  tamen  nobis 
et  successoribus  nostris  plenam  potestatem  et  auctoritatem  statuta 
haec  mutandi,  alterandi,  et,  si  videbitur,  etiam  nova  condendi. 

The  return  then  made  averments  to  show  that  the  recited  statutes 
were  among  those  statutes  of  Cathedral  and  Collegiate  Churches 
which  are  confirmed  by  stat.  6  Ann.  c.  21,  s.  1.    And  it  stated  that, 
[  **♦  ]        from  the  time  *of  the  making  of  the  said  statutes  hitherto,  the 
Bishop  of  Rochester  for  the  time  being  has  been,  under  and  by 
virtue  of  the  said  statutes  and  the  said  letters  patent,  the  visitor 
of  and  in  respect  of  the  said  Cathedral  Church,  as  in  the  same 
statutes  mentioned :  That  the  said  Bobert    TVhiston  was  elected 
head  master  under  and  by  virtue  of  the  said  statutes  and  not  other- 
wise :  that  the  school  was  the  same  school  in  the  said  statutes 
mentioned  :  that  the  letters  patent  mentioned  in  the  writ  are  those 
mentioned  in  the  return :  And  that,  the  said  R.  W.  having  been 
before  the  issuing  the  said  writ  removed  from  the  said  Cathedral 
Church  and  from  his  said  oflBce  or  employment  of  head  master  as 
aforesaid,  to  wit  for  lawful  cause  in  that  behalf,  he  the  said  R.  W. 
has  not  appealed  to  the  Bishop  of  Rochester  for  the  time  being,  as 
it  was  lawful  for  him  to  do  if  he  had  so  thought  fit :  and  thai, 
before  and  at  the  time  of  the  said  removal,  and  of  issuing  the  said 
writ,  the  Right  Reverend  George  Murray,  by  Divine  permission 
Lord  Bishop  of  Rochester^  was,  and  thence  hitherto  has  continued 
to  be,  and  is,  the  Bishop  of  Rochester. 

Plea  1.  As  to  so  much  of  the  return  as  relates  to  the  removal  of 
R.  Whiston  for  lawful  cause :  that  the  cause  for  which  he  was  so 
removed  from  the  said  Cathedral  Church  and  from  his  said  office 
or  employment  of  head  master  was  not  a  lawful  cause  in  that 
behalf  in  manner  and  form  &c.     Conclusion  to  the  country. 
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Plea  2.  As  to  so  much  of  the  said  return  as  relates  to  the  said  Rao. 
R.  W.  not  having  appealed  to  the  Bishop  of  Eochester:  the  said  dkan  &a  of 
R  W.  says  and  repeats  all  the  averments  in  the  next  succeeding  RocHESTKn. 
plea  hereinafter  contained,  so  far  as  the  same  relate  to  the  cause 
of  removal  of  the  said  R.  W.  in  the  next  succeeding  plea  mentioned, 
♦as  if  they  were  herein  repeated ;  each  and  every  of  which  averments,  [  ♦lo  ] 
and  each  and  every  of  the  facts,  matters  and  things  averred  by  those 
averments,  the  said  R.  W.  here  avers  to  be  true.  And  the  said 
R.  W.  says  that  the  matters  and  things  in  the  said  pamphlet 
averred,  meant  and  intended  to  be  implied  and  understood,  were 
and  are  true.  And  that  the  said  cause  of  removal  in  the  next 
succeeding  plea  mentioned,  (viz.)  the  writing,  printing  and  publish- 
ing of  the  pamphlet  therein  mentioned,  by  the  said  R.  W.,  in 
manner  and  form  as  in  the  same  plea  mentioned,  is  the  said  cause 
of  removal  in  the  said  return  alleged  as  the  cause  of  removal  of  the 
said  R.  W.  from  his  said  office  of  head  master,  as  in  the  said  return 
mentioned,  and  not  any  other  or  different  cause  whatsoever.  And 
that  there  never  was  any  cause  for  the  said  removal  of  the  said 
R.  W.  other  than  the  said  writing  and  causing  to  be  printed  and 
published  the  said  pamphlet  by  the  said  R.  W.  as  in  the  same  plea 
mentioned.  That  the  Bishop  of  Rochester  mentioned  in  the  said 
pamphlet,  and  the  Bishop  of  R.  mentioned  in  the  said  plea,  is  one 
and  the  same  person,  and  was  at  the  time  of  the  said  writing, 
printing,  &c.,  and  thence  continually  hitherto  has  been,  and  still 
is,  the  Bishop  of  Rochester  for  the  time  being  to  whom  it  is  alleged 
in  the  said  return  that  it  was  lawful  for  the  said  R.  W.  to  have 
appealed ;  and  the  same  Bishop  of  Rochester  was  formerly  the 
Dean  of  Worcester  in  the  said  pamphlet  mentioned,  as  and  when 
in  the  said  pamphlet  mentioned,  and  is  the  person  therein  mentioned 
as  having  combined  in  his  own  person  the  offices  of  Dean  of  Worcester 
and  Bishop  of  Rochester  :  and  that  all  the  matters  and  things  con- 
tained in  the  said  pamphlet  which  relate  to  the  alleged  improper 
application  of  the  funds  of  the  said  Cathedral  Church  of  *  Worcester  [  mi  j 
were  written  and  caused  to  be  printed  and  published  by  the  said 
R.  W.  as  aforesaid  of  and  concerning  the  said  Bishop  of  Rochester 
as  such  former  Dean  of  Worcester  as  aforesaid.  And  that  the 
words  of  the  said  pamphlet,  next  hereinafter  mentioned  and  set 
forth,  viz. 

"  Still  we  must  not  compassionate  the  boys  at  Canterbury  too 
much,  some  pity  is  wanted  for  the  forty  at  Worcester,  who  are  in  a 
vorse  plight.    Instead  of  21.  18«.  id.  they  get  only  58.  lOd.  eacli. 
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Bbo.  for  2Z.  28.  6d.  is  taken  from  each  boy  and  given  to  the  second 
Dran  &o.  of  master,  and  58.  more  is  further  alienated  as  taken  from  them  and 
R00HB8TKR.  gjygQ  jjq  ^jJjq  y^Q^id  master.  The  result  of  which  is,  that  the  head 
master  has  a  less  stipend  than  the  second,  and  that  the  forty  boys 
at  Worcester,  instead  of  being  maintained  at  the  costs  and  charges 
of  the  Church,  get  5«.  lOd.  each ;  and  yet  the  income  of  the  late 
Dean  of  Worcester  was  raised  from  1002.  to  1,486Z.  11«.  9i.,  and 
that  of  each  Prebendary  from  201.  to  626L  80.  Id.^  while  the 
2L  18«.  4d.  was  cut  down  to  58.  lOd.  Surely  then  the  forty  boys 
of  Worcester  may  join  the  fifty  at  Canterbury,  and,  in  the  language 
of  the  Chapters  of  England,  '  urge  the  manifest  injustice  of  taking 
from  one  what  is  his,  and  giving  it  to  another  whose  it  is  not ; ' 
unless  indeed  they  prefer  the  heathen  moralist,  and  quote  their 
Cicero,  and  say  of  the  transfers  or  '  conveyances '  by  which  they 
suffer,  '  Quid  aliud  est  aliis  sua  eripere,  aliis  dare  aliena  ? '  As  for 
myself,  I  will  not  venture  to  express  what  plain  dealing  and  plain 
speaking  men  will  think  and  say  of  such  doings  by  dignitaries  of 
the  Church,  one  of  whom,  having  once  combined  in  his  own  person 
the  offices  of  Dean  of  Worcester  and  Bishop  of  Rochester,  has,  in 
the  latter  capacity,  been  formally  called  upon,  as  he  is  by  a  solemn 
obligation  required,  to  enforce  the  observance  of  statutes  identical 
with  those  which  he  had,  as  Dean  of  a  Cathedral,  himself  neglected 
to  '  maintain,'  even  though  '  a  solemn  oath  was  administered  to 
him  on  his  admission,  binding  him  to  maintain  these  statutes  to 
the  utmost  of  his  power;'  neglect  indeed  which  might  well  provoke 
the  Bishop  of  London  to  declare  that  he  was  *  unable  to  understand 
how  certain  parties,  who  insisted  so  strongly  on  the  stringent  nature 
of  his  oath  as  Bishop,  should  as  Deans  and  Prebendaries  have  found 
it  so  easy  to  loosen  tbe  obligation  of  their  own. ' " 

were  written,  and  caused  to  be  printed  and  published  by  JL  W.,  of 
and  concerning  the  said  Bishop  of  B.  for  the  time  being,  and  of 
and  concerning  the  conduct  of  the  said  Dean  and  Chapter  of 
Worcester  during  the  time  that  the  said  Bishop  of  B.  was  such  Dean 
[  *]2  ]  of  Worcester  as  aforesaid,  *in  and  with  such  sense  and  meaning  as 
follows,  viz.  &c.  The  plea  then  recited  the  same  passage  with 
innuendoes,  applying  several  expressions  above  set  forth  (and 
among  others  the  words  "late  Dean  of  Worcester,"  and  "one  of 
whom,"  and  "certain  parties")  to  the  Bishop  of  Bochester.  It 
then  gave,  with  innuendoes,  a  further  extract  from  the  pamphlet 
in  which,  after  other  reflections  on  the  Bishop,  statute  38,  !>*■ 
Visitatione  Ecclesia,  was  recited,  and  tbe  writer  proceeded  : 
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'*  Clearly,  then,  Henry  VIII.  did  not  intend  that  the  privilege  and        Rbo. 
duty  of  visitation  should  be  a  name  and  delusion,  but  something  dkan  kc.  op 
real,  practical  and  substantial,  securing  for  all  wrongs  effectual  and    i^«c"«8tei«. 
speedy  redress  in  a  '  Court  at  home,'  and  providing  against  all 
abuses  the  correction  if  not  the  prevention  of  a  friend,  a  protector 
and   a  Judge.     But  the  Bishop  of  Rochester"  (meaning  the  said 
Bishop  of  Rochester)  "  has  not  been  so ;  he  did  not  interfere  in 
1889,  when  "  &c. 

The  passage  went  on  to  impute  neglect  of  duty  to  the  Bishop  as 
visitor  in  several  instances,  and,  among  others,  in  the  case  of  an 
appeal  by  the  defendant  himself ;  adding  : 

**  When  a  visitor  refuses  to  hear  and  determine  an  appeal  duly 
made  to  him,  common  law  points  out  the  remedy,  a  mandavim  of 
the  Court  of  Queen's  Bench,  to  compel  him ;  but  no  one  would 
desire  to  extort  a  decision  from  an  unwilling  Judge  "  (meaning  the 
said  Bishop  of  Rochester),  "  who  has  himself  been  a  party  to  any 
thing  like  what  the  complainant  appeals  against"  (meaning  that 
the  said  Bishop  of  Rochester  had,  as  the  fact  was,  been  guilty, 
as  such  Dean  of  Worcester,  of  improper  conduct  similar  to  that 
imputed  in  and  by  the  said  pamphlet  to  the  said  Dean  and  Chapter 
of  Rochester).     "  I  do  not  wish  to  do  so,"  &c. 

The  plea  then  averred  that  defendant  wrote  and  published  the 
pamphlet  with  the  intent  and  for  the  purpose  of  thereby  showing, 
as  the  fact  was  and  is,  that  the  Deans  and  Chapters  of  various 
Cathedral  Churches  in  this  kingdom,  including  the  Dean  and 
Chapter  of  Rochester,  and  the  Dean  and  Chapter  of  Worcester 
during  *the  time  the  said  Bishop  of  Rochester  was  Dean  of  [  *13  ] 
Worcester,  have  not,  respectively,  duly  or  properly  applied, 
expended  or  disposed  of  the  revenues  of  the  said  Cathedral 
Churches  respectively,  according  to  the  statutes  or  intentions  of 
the  respective  founders.  That  the  facts  alleged,  set  forth  or 
referred  to  in  the  said  pamphlet  in  support  or  explanation  of  such 
charges  of  misappropriation  or  misapplication  of  revenues  by  the 
said  Dean  and  Chapter  of  Worcester  are  of  the  same  nature  and 
character  as  the  facts  therein  alleged,  &c.,  in  support  or  explanation 
of  the  like  charges  against  the  said  Dean  and  Chapter  of  Rochester. 
That  the  said  Bishop  of  Rochester  was  such  Dean  of  Worcester  as 
aforesaid  within  the  space  of  six  years  now  last  past.  That  defen- 
dant so  wrote  and  published  the  said  pamphlet  and  the  said  words 
so  hereinbefore  set  forth  with  the  intention  of  attributing  to  the 
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Reg.  Dean  and  Chapter  of  Worcester,  during  the  period  that  the  said 
Dean^&c.  of  Bishop  was  such  Dean  of  Worcester  as  aforesaid,  the  same  identical 
RocHESTEu.  neglect  and  improper  conduct  with  respect  to  the  said  Cathedral 
Church  of  Worcester,  and  in,  about  and  with  respect  to  the 
management,  disposal  and  appUcation  of  the  said  funds  and 
endowments  relating  thereto,  as  are  charged  or  imputed  against  or 
to  the  said  Dean  and  Chapter  of  Rochester  with  respect  to  the  said 
Cathedral  Church  of  Rochester,  and  in,  about  &c.  the  said  manage- 
ment &c.  and  misapplication  of  the  funds  and  endowments  relatin<; 
thereto ;  and  that  all  the  matters  and  things  in  the  said  pamphlet 
contained,  condemnatory  of  the  conduct  of  the  said  Dean  and 
Chapter  of  Rochester  in  relation  to  the  matters  concerning  them, 
as  in  the  said  pamphlet  set  forth,  were  and  were  intended  to  be 
equally  condemnatory  of  the  conduct  of  the  said  Bishop  as  such 
[  *I4  ]  *Dean  of  Worcester  as  aforesaid  in  relation  to  the  matters  concerning: 
the  said  Dean  and  Cathedral  Church  of  Worcester  as  in  the  said 
pamphlet  set  forth :  All  which  matters  and  things,  so  written  «tc., 
of  and  concerning  the  said  Dean  and  Chapter  of  Worcester,  were 
true  in  substance  and  fact,  and  were  so  written,  &c.,  with  the  intent 
and  in  the  manner  in  the  said  next  succeeding  plea  mentioned  ;  of 
all  which  the  said  Bishop  of  Rochester  for  the  time  being,  before 
and  at  the  time  of  the  said  removal  of  the  said  R.  W.  in  the  said 
return  mentioned,  and  at  the  time  of  the  making  the  said  return, 
had  notice :  That  divers  passages  in  the  said  pamphlet  contained 
were  written  and  published  with  the  intention  of  imputing  to  the 
said  Bishop,  as  visitor  of  the  said  Cathedral  Church  of  Rochester, 
a  knowledge  of  the  misapplication  of  the  funds  and  violation  of  the 
statutes  of  the  said  Cathedral  Church  by  the  said  Dean  and  Chapter 
of  Rochester,  as  well  as  a  community  of  actions  and  proceeding's 
with  the  said  Dean  and  Chapter  in  the  matter  of  the  said  appeal  of 
the  said  R.  W. ;  and  that  the  said  Dean  and  Chapter  have  alleged 
and  declared  under  the  common  seal  of  the  said  Cathedral  Churdi 
that  they  removed  the  said  R.  W.  from  his  said  oflSce  in  consequence 
of  his  having  written  and  published  in  the  said  pamphlet  passages 
(untruly  alleged  to  be)  scandalous  and  libellous,  and  directed  as 
well  against  the  Dean  and  canons  of  the  said  Cathedral  Church 
as  against  the  Bishop  of  the  diocese,  and  likewise  against  the 
Deans  and  canons  of  other  Cathedral  Churches. 

That,  by  reason  of  the  said  several  premises,  the  said  Bishop  of 
Rochester  for  the  time  being  had  at  the  time  of  the  said  removal  of 
R.  W.,  and  from  thence  hitherto  continually  has  had,  and  still  has. 
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such  an  interest  in  the  *8aid  cause  of  removal  as  to  disqualify  him         Reg. 
from  acting  as  such  visitor  as  aforesaid :  and  that,  by  reason  of  DitAN^&a  op 
the  premises,  the  said  R.  W.  ought  not,  nor  was  he  bound  or    Roohkstkr. 
required  by  the  said  letters  patent,  &c.,  and  statutes,  or  otherwise 
by  law,  nor  was  it  necessary  or  proper  for  him  according  to  the 
trae  intent  and  meaning  of  the  said  letters  patent  &c.,  or  otherwise 
according  to  law,  nor  could  he  nor  ought  he,  to  have  appealed  or  to 
appeal  to  the  said  Bishop  in  order  to  obtain  redress  in  respect  of 
the  said  removal  or  of  the  said  cause  of  the  said  removal  or 
otherwise,  in  manner  and  form  as  in  the  said  return  alleged. 
Verification. 

Plea  3  stated  the  election  and  admission  of  B.  Whiston  by  the 
Dean  and  Chapter  to  the  office  of  head  master ;  that  he  accepted 
and  entered  upon  the  same,  and  continued  in  it  till  his  removal 
after  mentioned ;  averments  of  B.  W.'s  good  conduct  and  ability, 
and  desire  to  continue  in  the  office,  and  denial  of  his  having  been 
{Tuilty  of  any  grave  oflFence  in  morals  or  in  manners,  or  otherwise, 
within  the  meaning  of  the  words  "  gravius  delictum'^  in  the  statute 
De  corrigendis  excessibus,  or  the  meaning  of  any  of  the  other  said 
letters  patent,  statutes,  &c. ;  or  of  any  offence  or  supposed  offence 
except  as  after  mentioned.  The  plea  then  made  specific  averments 
of  certain  alleged  facts  referred  to  in  the  after  mentioned  pamphlet, 
and  imputed  to  the  Dean  and  Chapter,  in  substance,  that  they  had 
not  made  proper  allowances  to  the  scholars  and  students,  and  had 
unduly  increased  their  own  emoluments.  It  then  stated  that 
defendant  had  represented  to  them  that  the  statutes,  &c.,  were  not 
complied  with  in  respect  of  the  allowances  to  the  scholars  and 
students,  and  requested  them  to  augment  the  said  allowances,  but 
that  they  had  neglected  and  ^refused  to  do  so :  that  he  thereupon  [  *^^  ] 
appealed  to  the  Bishop  of  Bochester,  requesting  him  to  cause  such 
augmentation  to  be  made  (of  which  appeal  he  gave  notice  to  the  Dean 
and  Chapter) ;  but  that  the  Bishop  **  wholly  neglected  and  refused 
to  enter,  enquire  or  adjudge  upon  or  into  the  matters  referred  to 
or  contained  in  the  said  appeal,  or  other  the  premises : "  And 
that,  afterwards,  viz.  on  26th  May,  1849,  he  caused  to  be  printed 
and  published  a  pamphlet  of  and  concerning  the  premises,  entitled 
**  Cathedral  Trusts  and  their  fulfilment,"  being  the  book  referred  to 
in  the  two  deeds  poll  after  mentioned,  and  which  book  was  in  the 
words  and  figures  following.  The  plea  then  set  out  the  whole 
pamphlet,  and  added  several  averments,  applying  and  verifying  the 
statements  contained  in  it,  and  declaring  that  he  at  the  time  of 
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Heo.  publication  believed  them  to  be  true,  and  still  believes  so :  that 
Dban  ko,  ov  they  were  and  are  subjects  of  public  talk  and  rumour ;  that  he,  at 
KocHBSTBR.  ijj^g  gj^y  jjm^^  believed  that  he  might  lawfully  and  without  violation 
of  the  said  statutes  or  breach  of  his  duty  as  head  master  publish 
the  same,  and  hoped  that  his  doing  so  would  produce  correction  of 
abuses :  And  it  averred  that  the  publishing  of  the  said  pamphlet 
was  for  the  public  good  ;  and  that  defendant  would  have  forborne 
to  publish,  or  would  have  withdrawn  or  corrected,  any  of  the 
statements,  if  he  had  been  reasonably  informed  that  they  were 
inaccurate;  of  all  which  &c.  (notice  to  the  Dean  and  Chapter). 

That,  afterwards,  viz.  on  28th  June,  1849,  the  said  Dean  and 
Chapter,  at  a  meeting  of  the  said  Dean  and  Chapter  in  Gbapier 
then  assembled,  did,  against  the  will  of  the  said  B.  Whiston,  and 
by  reason  of  a  supposed  offence  alleged  by  the  said  Dean  and 
Chapter  to  have  been  committed  by  the  said  B.  W.  by  reason  of 
[  M7  ]  »his  having  so  written  and  caused  to  be  published  the  said  pamphlet, 
resolve  and  order  that  the  said  B.  W.  be  forthwith  amoved,  removed, 
deprived  and  displaced  of  and  from  the  said  office  of  head  master, 
and  of  and  from  all  houses,  lands,  profits  &c.  to  the  said  office 
belonging  &c.  And  that,  after  the  making  of  the  said  order  and 
resolution,  viz.  on  the  day  and  year  last  aforesaid,  the  said  Dean 
and  Chapter,  against  the  will  of  the  said  B.  W.,  made  a  certain 
deed  poll  of  them  the  Dean  and  Chapter,  sealed  with  their  seal 
bearing  date  &c.,  and  delivered  a  copy  of  the  same  to  the  said 
B.  W.    The  deed  was  then  set  forth,  commencing  as  follows. 

"  To  all  to  whom  these  presents  shall  come,  the  Dean  and 
Chapter"  &c.  "send  greeting.  Whereas  Eobert  Whiston,  clerk, 
M.A.,  master  of  the  Grammar  School  of  the  said  Cathedral  Church, 
has  lately  written,  and  caused  to  be  printed  and  published,  a 
pamphlet  entitled  '  Cathedral  Trusts  and  their  fulfilment,'  of  which 
the  scope  and  tendency  are  to  cast  odium  on  the  Dean  and  Chapter 
of  the  said  Cathedral  Church  and  the  Dean  and  canons  thereof 
individually,  and  to  hold  them  up  collectively  and  individaally  to 
the  reproach  and  contempt  of  the  subordinate  members  of  the 
Cathedral,  the  inhabitants  of  the  city  and  her  Majesty's  sabjects 
in  general,  and  which  pamphlet  contains  many  scandaloas  and 
libellous  passages  directed  against  the  Dean  and  Chapter  of  the 
said  Cathedral  Church  and  the  Dean  and  canons  thereof  individually, 
and  also  against  the  Lord  Bishop  of  the  Diocese,  the  visitor  of  the 
said  Cathedral  Church,  and  likewise  against  the  members  of  divers 
other  Cathedral  Churches ;  particularly  at  page  42,  where  the  Dean 
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and  Chapter  of  the  said  Cathedral  Church  of  Eochester  are  charged  Reg. 
with  a  violation  of  ordinances  all  of  which  they  have  solemnly  dkan^&o.  ov 
sworn  to  observe,  and  with  suppressing,  to  their  own  profit,  offices  Kochkstbb. 
and  payments  meant  for  the  benefit  of  the  poorer  members  of  their 
Cathedral :  And  at  page  48  the  following  words :  '  Not  only  do  the 
Dean  and  Chapter  of  Rochester  disregard  the  statutes,  and  loosen 
the  obligation  of  the  oaths  for  which  so  much  reverence  has  been 
professed,  but  they  also  violate  the  law : '  And  at  page  49,  after 
setting  forth  the  words  of  the  respective  oaths  of  the  Dean  and 
canons,  the  writer  proceeds:  'Such  are  the  oaths  taken  by  the 
Dean  and  canons  of  Rochester:  and  I  assert  that,  after  taking 
them,  and  after  pleading  the  statutes  and  ordinances  of  their 
founder,  and  although  bound  to  keep  the  latter,  every  individual 
member  of  the  Chapter  by  the  strongest  and  most  sacred  ties,  they 
notwithstanding  continue  to  swell  their  dividends  by  disregarding 
'their  statutes  and  loosening  the  obligation  of  their  oaths:  this  L  *18  ] 
assertion,  a  very  grave  and  serious  one,  I  shall  prove  in  detail  here- 
after :  *  And  at  page  92,  in  treating  of  the  stipends  of  the  foundation 
scholars,  the  writer  observes :  *  In  one  case  only,  that  of  Durham, 
has  even  an  approximation  been  made  to  the  fulfilment  of  this 
duty ;  in  all  the  rest  it  has  been  entirely  disregarded,  and,  in  the 
cases  of  Canterbury,  Worcester,  Ely,  and  Rochester  (till  1842), 
under  aggravated  circumstances  of  malversation : '  And  at  page  93, 
alter  stating  that  the  cases  of  Ely  and  Rochester  have  been  pre- 
eminently bad,  and  quoting  from  a  declaration  said  to  have  been 
signed  by  an  existing  Canon  of  Rochester  for  his  brethren,  the 
writer  proceeds  in  the  following  terms,  speaking  especially  of 
the  Dean  and  Chapter  of  the  said  Cathedral  Church  of  Rochester : 
*  It  is  not,  I  think,  too  much  to  say  that  such  acts  with  such  words 
are  " contra  fidem, contra  j usjurandum,  contra  rempublicam.'* '  And, 
at  page  100,  the  writer  proceeds  and  alleges :  '  such  was  the  state 
of  things  in  1831  and  1834 ;  and  I  feel  that  I  am  not  using  language 
too  harsh  in  affirming  that  the  then  apportionment  of  the  Cathedral 
funds  between  the  Chapters  and  their  schools  displays  (except  at 
Westminster)  a  disregard  of  justice  and  a  preference  of  money  to 
principle,  which  in  ordinary  cases  of  trust  would  be  visited  with  the 
severest  reprobation  if  not  with  the  penalty  of  restitution  ;  but  the 
trustees  in  this  case  are  dignified  and  beneficed  clergymen,'  '*  &c. 
(The  deed  recited  more  of  the  same  passage,  and  another  from 
page  102,  the  language  and  imputations  in  which  were  similar  to 
tfaoee  in  the  passages  above  set  forth.)     "  And  whereas  the  laws  of 
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Reg.         this  realm  provide  a  remedy  for  any  wrong  or  grievance  that  may 
Dkan  &c.  of  exist,  and  do  not  permit  any  many  openly  to  vilify  the  character  of 
uocHESTKB.   another,  or  to  impute  to  him  wicked  motives  and  intentions :  And 
whereas  the  said  E.  W.,  master  "  <fec.,  "  by  writing  and  causing  the 
above  pamphlet  to  be  printed  and  published,  has  been  guilty  of 
a  very  grave  oflFence,  and,  in  the  judgment  of  the  Dean  and  Chapter, 
has  proved  himself  to  be  utterly  unfit  and  unworthy  to  be  any 
longer  entrusted  with  the  instruction  and  superintendence  of  the 
foundation  boys  of  their  Grammar  School,  and  the  said  Dean  and 
Chapter  in  Chapter  duly  assembled  have  resolved  that  he  is  unlit 
and  unworthy  to  continue  in  the  office  of  master  of  the  Grammar 
School  of  the  said  Cathedral  Church  of  Rochester,  and  that  he  hatb 
by  such  his  misconduct  as  aforesaid  forfeited  all  the  rights  "  &c. 
"  of  that  office,  and  have  resolved  and  ordered  that  he  be  forthwith 
amoved,  removed,  deprived  and  displaced  of  and  from  the  office  of 
master  of  the  said  Grammar  School,  and  of  and  from  all  houses, 
lands,  profits,"  &c.  "  to  the  said  office  in  anywise  incident,  belonging 
or  appertaining  :  Now  know  ye  that  we,  the  Dean  '*  &c.  "  have,  by 
and  with  our  whole  and  mutual  assent,  consent  and  agreementi 
deprived,  amoved,  removed  and  displaced,  and  by  these  presents 
for  ourselves  and  our  successors  do  deprive,  amove,"  &c.  "  the  sjud 
E.  W.  of  and  from  the  said  office"  &c.,  "and  of  and  from  all 
houses,  lands,  fees,  stipends"  &c.  "to  the  said  office  and  place 
incident,  belonging,"  &c.     "  In  witness  "  <fec. 

[  i<j  J  The  plea  then  averred  that  the  Dean  and  Chapter  did  afterwards 

dispossess  and  amove  E.  W.  for  no  other  cause  than  that  alleged  in 
the  deed.  That  afterwards,  viz.  11th  August,  1849,  they  gave  him 
a  written  notice  that,  by  the  advice  of  counsel,  they  had  cancelled 
the  deed,  and  did  not  intend  to  proceed  further  under  it,  and  that 
they  did,  at  the  time  then  present,  acknowledge  and  recognize 
E.  W.  as  the  head  master.  And  they  further  informed  him  that 
they  intended  forthwith  to  serve  him  with  a  citation  to  answer  the 
charge  of  having,  contrary  to  the  statutes  of  the  said  Cathedral 
Church,  and  to  his  duty  as  a  minister  thereof,  written  and  published 
a  pamphlet  entitled  "  Cathedral  Trusts  and  their  fulfilment/'  con- 
taining false  and  scandalous  imputations  on  the  Dean  and  canons  of 
the  said  Cathedral  Church  collectively  and  individually,  and  of  other 
Cathedral  Churches  in  this  kingdom ;  and  that  they  would  be  ready 
to  hear  his  defence  at  such  time  and  in  such  manner  as  in  the 
instrument  of  citation  should  be  expressed. 

The  plea  went  on  to  allege  that  E,  W.  was  reinstated  in  the  said 
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office,  and  that,  while  he  was  such  head  master,  viz.  on  10th  October,         Keo. 

1849,  the  Dean  and  Chapter  in  Chapter  assembled,  without  the  dean\c.  of 

leave  &c.,  and  against  the  will,  of  E.  W.,  and  without  any  just,    *ioc"«8TKB. 

lawful  or  proper  process  or  proceeding,  issued,  taken  or  pursued  by 

the  Dean  and  Chapter  in  that  behalf, ''  did  adjudge  and  determine : 

That   the   said  B.  W.,  then  being  such  head  master  of  the  said 

school  as  aforesaid,  and  as  such  one  of  the  ministers  of  the  said 

Cathedral  Church,  had  been  guilty  of  a  great  offence  by  writing 

and  causing  to  be  published  the  said  pamphlet  as  aforesaid,  and 

had  thereby  rendered  himself  liable  and  amenable  to  the  *penal ties,        [  '20  ] 

punishments  and  deprivation  which  the  said  Dean  and  Chapter  of 

the  said  Cathedral  Church  were  by  the  said  statutes  or  any  of  them, 

and  especially  by  the  statute  De  corrigendis  excesailncs,  or  by  any 

other   power    or  authority   whatsoever,  authorized  or  empowered 

to  inflict,  and  that  he  the  said  B.  W.  had  thereby  proved  himself  to 

be  unfit  and  unworthy  to  be  entrusted  with  the  instruction  and 

superintendence  of   the  foundation  boys  of  the  said  school,  and 

unworthy  to  be  continued  in  the  said  ofiSce  of  head  master  of  the 

siiid  school  or  in   the  receipt  or  enjoyment  of  the  advantages, 

privileges  and  emoluments  of  the  said  office ;  and  the  said  Dean 

and  Chapter,  so  then  in  Chapter  assembled,  did  then,  without  the 

leave  and  licence  and  against  the  will  of  the  said  B.  W.,  and  without 

any  just,  lawful  or  proper  process  or  proceeding  issued,  taken  or 

pursued  by  the   said  Dean  and  Chapter  in  that   behalf,  further 

adjudge,  order  and  determine  that  the  said  B.  W.  should  in  due 

course  be  amoved  from  and  deprived  of  the  said  office  of   head 

master  of  the  said  Grammar  School  of  the  said  Cathedral  Church, 

and  the  advantages,  privileges  and  emoluments  thereof."    And  the 

Dean  and  Chapter  afterwards,  viz.  on  19th  October,  1849,  made 

and  executed,  and  delivered  to  B.  W.,  a  certain  other  deed  poll 

under  their  common  seal,  bearing  the  last  mentioned  date,  and  in 

the  words  and  figures  following  ifec.     The  deed  was  then  set  out. 

It  began,  ''To  all"  &c.  (as  before),  and  recited  that  B.  W.  had 
been  duly  cited  and  summoned,  by  an  instrument  of  citation  under 
the  common  seal  of  the  Dean  and  Chapter  dated  13th  August,  1849, 
to  appear  before  them  in  Chapter  assembled,  on  14th  September, 
1B49,  to  answer,  in  manner  in  the  said  instrument  expressed,  *the  [  •21  ] 
charge  of  ha\ing  written  and  caused  to  be  published  a  certain 
pamphlet  entitled  &c.,  containing  divers  passages  of  a  scandalous 
and  libellous  nature,  reflecting  on  the  said  Dean  and  Chapter  in 
g^iueral,   and    on   the    individual   members    in   particular,  as    in 
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Bko.         the  said  metrument  was  particularly  expressed.    The  deed  then 


«. 
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RocHKSTKB.  «  ^jjj  whereas  several  proceedings  have,  since  the  14th  day  of 
September,  1849,  been  had  in  the  matter  of  the  said  citation ;  and 
whereas,  at  a  Chapter  holden  on  the  10th  day  of  October,  1849,  the 
said  Dean  and  Chapter  of  the  said  Cathedral  Church,  having  pro- 
ceeded to  the  examination  and  investigation  of  the  several  state- 
ments, and  charges  in  the  said  instrument  of  citation  contained, 
and  having  duly  and  fully  examined,  investigated  and  considered 
the  same,  and  also  the  several  editions  of  the  said  pamphlet  in  the 
said  instrument  of  citation  mentioned,  and  having  seen  office  copies 
of  the  several  affidavits  of  the  said  B.  W.  sworn  in  the  cause  now 
depending  between  the  said  B.  W.  as  plaintiff  and  the  said  Dean 
and  Chapter  as  defendants  in  the  High  Court  of  Chancery,  did,  by 
virtue  and  authority  of  the  statutes  of  the  said  Cathedral  Chorch, 
some  or  one  of  them,  and  especially  the  statute  entitled  De  corrigendis 
excessibus,  and  by  virtue  of  all  other  lawful  power  and  authority 
whatsoever  enabling  them  the  said  Dean  and  Chapter  of  the  said 
Cathedral  Church  for  the  maintenance  of  good  order  and  discipline 
therein  and  amongst  the  several  members  and  ministers  of  the 
same,  adjudge  and  determine  that  the  said  B.  W.,  then  being  such 
head  master  of  the  said  school,  and  as  such  one  of  the 
ministers  of  the  said  Cathedral  Church,  had  been  guilty  of  a  grave 
offence  by  writing  and  causing  to  be  published  the  said  pamphlet, 
and  had  thereby  rendered  himself  liable  and  amenable  to  the 
penalties,  punishments  and  deprivations  which  the  said  Dean  and 
Chapter  of  the  said  Cathedral  Church  were  by  the  said  statutes  or 
any  of  them,  and  especially  by  the  said  statute  '  De  corrigendis 
excessibus,'  or  by  any  power  or  authority  whatsoever,  authorized  or 
empowered  to  inflict,  and  that  he  had  thereby  proved  himself  to  be 
unflt  and  unworthy  to  be  entrusted  with  the  instruction  and  super- 
intendence of  the  foundation  boys  of  the  said  school,  and  unworthy 
to  be  continued  in  the  office  of  master  of  the  said  school  or  in  the 
receipt  or  enjoyment  of  the  advantages,  privileges  and  emolunients 
of  the  said  office  :  and  the  said  Dean  and  Chapter  then  in  Chapter 
assembled  did  further  adjudge,  order  and  determine  that  the  said 
B.  W.  should  in  due  course  be  amoved  from  and  deprived  of  the 
office  of  head  master  of  the  Grammar  School  of  the  said  Cathedral 
Church,  and  the  advantages,  privileges  and  emoluments  thereof  : 
Now  know  ye  that  we,  the  Dean  aud  Chapter  "  &c. :  **  have,  by  our 
whole    and    mutual    assent,    consent    and    agreement,   deprived » 
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'amoved,  removed,  displaced  and  expelled,  and,  by  these  presents,        reij. 
for  ourselves  and  our  successors,  do  deprive,"  &c.  "  and  expel,  the  deak^&o  op 
said  R.  W.  of  and  from  the  office  and  place  of  upper  or    head    i^ochbstbb. 
master  "  &c.,  ''  and  of  and  from  all  and  every  other  office,  place  or       l  ^  J 
ministry  in  the  said  Cathedral  Church,  and  of  and  from  all  houses, 
lands,"  &c.     "  In  witness  "  &c. 

The  plea  then  averred  that  the  supposed  offence  in  respect  of 
wliich  the  first  mentioned  resolution  and  the  secondly  mentioned 
deed  poll  were  made  was  the  same  with  the  offence  mentioned  in 
the  first  mentioned  deed  poll  and  the  secondly  mentioned  resolution, 
viz.  the  said  writing,  printing  and  publishing  of  the  said  pamphlet, 
ai)d  is  the  supposed  cause  of  removal  alleged  in  the  return  of  the 
l>ean  and  Chapter,  and  not  other  or  different ;  and  that  there  never 
was  any  other  cause  for  such  removal :  that  the  removal  mentioned 
in  the  return  is  the  removal  set  forth  in  the  secondly  mentioned 
deed  poll,  and  no  other  &c. :  and  that  the  Bishop  of  Bochester  in 
the  pamphlet  and  deeds  poll  mentioned  was  formerly  the  Dean  of 
Worcester  as  and  when  in  the  said  pamphlet  mentioned,  and  was 
during  all  the  time  aforesaid,  and  still  is,  the  Bishop  of  Bochester 
for  the  time  then  and  now  being.     Verification. 

Demurrer  to  each  plea,  assigning  causes,  which  it  is  not  necessary 
to  Set  forth  here.     (See  p.  322,  note  (6),  post.)     Joinder. 

The  demurrer  was  argued  in  this  Term  (i). 

Sir  F.  Kelly ^  for  the  defendants  : 
First,  the  record  shows  that  there  is  a  visitor ;  an  appeal  lies  to 
him;  and  this  Court,  therefore,  has  not  jurisdiction  to  enquire 
•into  the  propriety  of  the  dismissal :  Philips  v.  Bui^f  (2),  Dr.  Walker's  [  '23  i 
CA^  (3)-  By  the  statutes,  26,  De  puetis  Grammaticis  &c.,  and  85, 
De  Corrigenda  Excessibus^  the  body  (that  is  the  Dean  and  Chapter) 
which  elects  the  master  has  power  to  dismiss  him :  and  the 
functions  of  the  visitor,  if  the  Dean  and  Chapter  do  wrong,  are 
pointed  oal  by  the  statute  88,  De  Visitatione  EccUfsice.  The  powers 
vested  in  them  and  in  the  visitor,  respectively,  are  the  same  as  in 
the  Chester  case  (4),  which  is  an  authority  for  the  defendants  on 
this  point,  and  shows  also  that  the  return  cannot  be  objected  to  if 

il)  April  26th,  1851  ;  before  Patte-  (2)  Skin.  447.     Judgment  of  Lord 

*>n.  Wightman,  and  Erie,  JJ.     (Lord  Holt  in  8.  C,  34  H.  R.  134  (2  T.  B. 

<  'ampbell,  Ch.  J.  was  at  the  Criminal  346). 

Court  oi  Appeal.)     And  April  30th;  (3)  Ca.  E.  B.  temp.  Hard.  212. 

before  Lord  Campbell*  Ch.  J.,  Patte-  (4)  Bey.  v.  Dean   and    Chapttr   of 

*jo,  Wightman  and  Erie,  JJ.  ChesUr,  81  B.  B.  949  (1  o  Q.  B.  6Ui). 

E,a. VOI^  LX^XV.  iii 
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Reg.  it  does  not  state  precisely  the  cause  of  amotion.  Shoald  the  Court 
D£AN^&c.  OF  think  differently  on  this  last  point,  the  defendants  are  prepared  to 
BocHBSTKR.  gijQ^  ijJjj^ij  gufficieut  ground  of  removal  appears  by  the  pamphlet  as 
set  forth :  otherwise  its  contents  need  not  be  discussed.  It  will  be 
contended,  however,  that  the  visitor  is  disqualified  in  this  case, 
because  the  publication  which  caused  the  dismissal  reflects  on  him 
as  well  as  on  the  Dean  and  Chapter.  The  prosecutor  thus  avails 
himself  of  his  own  wrong.  It  is  as  if,  in  a  libel,  he  had  reflected 
upon  all  the  Judges  of  this  Court,  and  therefore  contended  that 
the  Court  could  not  take  cognizance  of  a  proceeding  against  him 
for  the  libel. 

(Patteson,  J. :  If  a  servant  libelled  me,  and  his  master  dismissed 
him  for  it,  and  the  servant  brought  an  action  for  the  dismissal, 
could  not  I  try  the  cause  ?) 

If  this  objection  be  removed,  it  results  from  the  authorities  that  the 
proper  jurisdiction  is  in  the  visitor;  and  that  opinion  was  expressed 
in  a  former  stage  of  this  case  (i)  by  Wioram,  V.-C,  who  said :  "  If 
[  ^24  ]  *there  be  a  visitor  whose  powers  are  not  so  circumscribed  as  to 
exclude  the  jurisdiction,  I  apprehend  it  is  clear,  that  the  jurisdiction 
must  be  in  that  visitor,  and  that  his  decision  upon  the  point  is 
final.  This  is  so  broadly  stated  in  all  the  cases  since  Philijjs  v. 
Bury  (2),  that  it  cannot  be  necessary  that  I  should  refer  to 
authorities  in  support  of  it.  The  case  of  Rex  v.  Bishop  of 
Chester  {}i),  shows  that  the  rule  applies  as  well  to  Cathedral  as  to 
other  bodies." 

Sir  F^  Thesiger,  contra  : 

It  must  be  admitted  that,  if  the  Bishop  is  visitor  quoad  kocy  the 
prosecutor  cannot,  after  the  decision  in  Reg.  v.  Dean  and  Chapter  or 
Chester  (4),  raise  the  question  of  lawful  cause  in  this  Court.  But. 
if  he  be  not  the  visitor,  then,  there  being  an  allegation  in  the  return 
that  the  prosecutor  was  dismissed  for  lawful  cause,  and  the  pleas 
denying  such  cause,  the  question,  whether  or  not  sufficient  cause 
appears,  may,  upon  this  record,  be  open  to  discussion  (5). 

(1)  Whtston  V.  The  Dean  and  Chapter  of  a  removal  for  lawful  cause,  *' tha* 
of  Rochester y  7  Hare,  532,  561.  the  same  plea  traverses  and  denies  au 

(2)  Skin.  447.  averment  which  is  not  traversable.  ai;<i 

(3)  1  W.  Bl.  22.  which  is  immaterial  and  stated  aftvi 

(4)  81  E.  E.  949  (15  Q.  B.  513).  *to  wit'  and  not  positively  alle^  or 

(5)  The  demurrer  to  plea  1  alleged,  stated :  that  the  plea  traverses  and 
as  to  so  much  as  related  to  the  return  denies  the  lawful  cause  for  the  s&id 
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The  Bishop  is  not  the  visitor  qvoad  hoc ;  first,  because,  ^assuming,         Rko. 
for  the  purpose  of  the  argument,  that  he  is  the  visitor  generally,  his  dkan^&c.  <>p 
authority  is  suspended  in  this  case  by  reason  of  personal  interest;    ^^chestkb. 
the  prosecutor  having  been  removed  for  libel,  not  only  on  the  Dean        l     **  -I 
and  Chapter  of  Rochester  and  other  Deans  and  Chapters,  but  on  the 
Bishop  himself.     It  is  suggested  that  the  prosecutor  cannot  by  his 
own  wrong  disqualify  the  visitor:  but  it  is  contrary  to  the  most 
established  principles,  and  to  natural  justice,   that  any  person 
should  be  Judge  in  his  own  cause.     The  rule  would  apply  to  the 
Judges  of  this  Court,  if  they  were  called  upon  to  try  a  matter  in 
which  their  jurisdiction  was  final,  and  each  of  them  had  a  personal 
interest  (i).    If  it  was  necessary,  in  order  to  justify  the  removal, 
that  the  libel  on  the  Bishop  should  be  one  ground  of  accusation, 
that  is  a  cause  of  dismissal,  as  much  as  if  it  had  been  the  only 
cause.    If  the  removal  was  really  for  the  libel  on  the  Dean  and 
Chapter,  and  that  ground  was  sufficient,  it  is  their  own  fault  that 
they  did  not  confine  the  accusation  to  that.     Tlie  principle  relied 
upon  is  laid  down  in  many  cases.     Buller,  J.  says  in  Rex  v.  The 
Bishop  of  Ely  (2) :  "  Secondly,  As  this  was  not  a  visitatorial  act,  it  is 
impossible  that  the  propriety  of  the  Bishop's  conduct  can  be  enquired 
into  by  him  as  visitor,  for  this  would  be  to  determine  upon  his  own 
right.     This  point  is  so  clear,  that  if  there  *were  no  authority  on        I  '28  ] 
the  subject,  I  should  not  have  hesitated  to  make  the  first  determina- 
tion upon  it.    A  visitor  cannot  be  a  Judge  in  his  own  cause,  unless 
that  power  be  expressly  given  him.    A  founder  indeed  may  make 
him  sOy  but  such  an  authority  is  not  to  be  implied  ;  he  cannot  visit 
himself.     In  the  present  instance  the  Bishop  of  Ely  claimed  an 

removalf  which  allegatioii  of  lawful  that,  if  issue  were  taken  upon  it,  matter 

cause  ought  not  to  be  and  cannot  be  by  of  law  must  be  tried  by  a  jury ;  that 

law  txaTersed  or  denied  or  put  in  issue  the  plea  is  uncertain,  and  double,  &c. 

in  such  pleadings  as  the  present :  that  The  demurrer  to  plea  3  stated :  *'  That 

it    does    not    appear    with    certfltnty  the  plea  confesses  the  matters  in  the 

whether  the  said  plea  denies  only  the  return,  aud  endeavours  to  avoid  them 

existence  of  a  lawful  cause,  or  that  the  by    matter    uucertaiuly   and    iusuflS- 

removal  was  founded  on  a  supposed  cieutly  pleaded  and  immaterial :  thut, 

lawful  cause,  or  denies  both,"  &c.  The  if  the  plea  denies  the  return  or  any 

demurrer  to  plea  2  btated,  as  to  so  part  of  it,  it  does  so  in  an  insufHcieut 

much  as  related  to  the  return  of  an  and  improper  manner,  and  should  have 

omiflisioii  to  call  in  the  visitor  :  that  it  concluded  to  the  country  "  «£c. 
does  not  appear  with  certainty  how  the         (1)  See  Year  B.  Hil.  8  Hen.  VI.  foL 

Bii$hop  was  disqualified  or  interested ;  18  B.,  19  B.  pi.  6,  cited  in  Dimea  v.  Pro- 

that  the  plea  sets  up  personal  miscon-  prieturs  of  The  Grand  Junction  Canal^ 

duct  m6  a  disqualification,  and  sets  it  up  3  H.  L.  C.  759,  787. 
so  that  no  proper  issue  could  be  taken  (2)  1  K.  R.  484  (2  T.  K.  290,  338). 

upon  it ;  that  the  interest  is  so  stated 
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Rbo.        interest,  and  asserted  a  right,  in  the  appointment  of  the  master ; 
Dean  &c.  c»f  ^^nd  that  appointment  is  the  act  complained  of.     The  case  otRexY, 
RocHifif«TEu.    /jf/jg  Bishop  of  Cheater  (i)  is  a  strong  authority  on  this  point :  it  does 
not  indeed  go  the  whole  length  of  this  case ;  but  the  principle  of  it 
is,  that  the  same  person  cannot  be  the  visitor  and  the  visited.'*  The 
incapacity  of  the  Bishop  of  Chester  to  visit,  established  by  the  laet 
cited  case,  caused  the  passing  of  stat.  2  Geo.  II.  c.  29.    It  is  laid 
down  in  Brookes  v.  The  Earl  of  Rivers  (2)  that,  "  where  a  Judge  has 
an  interest,  neither  he  nor  his  deputy  can  determine  a  cause : ''  and 
the  same  doctrine  appears  in  Wood  v.  The  Mayo^-  and  Conimonalty 
of  London  (s) :   therefore   the  Bishop  here  could  not  visit  by  his 
Chancellor.     It  has  been  said  that  even  an  Act  of  Parliament  to 
make  a  man  Judge  in  his  own  case  would  be  void  as  against  natural 
equity :  Day  v.  Savadge  (4).     Among  the  more  modem  cases  on  this 
point  are  Reg.  v.  The  Chelteuham  Commissioners  (6),  Reg.  v.  I'hf 
Justices  of  Hertfordshire  (6),  The  Grand  Junction  Canal  Company  v. 
Dimes  {l)i  Dimes' s  case(8),  and  Reg.  v.  Aherdare  Canal  Company  (9). 
[  *27  j       The  general  rule  on  this  point  applies  a  fortioH  in  the  ^case  of  a 
visitor,  whose  power  is  discretionary  and  under  no  controul. 

(The  Court  adjourned  the  argument  at  this  point,  and,  on  the 
subsequent  hearing,  directed  Sir  li\  Thesiger  to  confine  himself  to 
the  question  as  to  the  visitor's  authority.) 

Secondly;  by  the  statutes  of  this  foundation  the  Bishop  is  not 
visitor  as  to  the  Grammar  School.  A  visitor  may  be  so  for  one 
purpose  and  not  for  another,  if  the  statutes  restrain  him:  per 
AsHHURST,  J.  in  Rex  v.  The  Bishop  of  Ely (lo).  "There  is  no 
technical  foim  of  words  for  granting  a  visitatorial  power,  but  it  may 
be  by  any  words  showing  that  meaning;"  "  and  visitatorial  power 
may  be  divided,  one  set  of  visitors  to  one  purpose,  and  another  to 
another  purpose:"  per  Lor  Hardwickb  in  Attorney-General  v. 
Middleton  (ii).  The  visitatorial  power  here  is  given,  and  obedience 
to  it  prescribed,  in  large  and  general  words,  by  statute  38,  l)*: 
Visitatione  Ecclesia^     But  statute  35,  De  Corrigendis  Excessibus, 

(1)  2  Stra.  797  ;  8.  C.  I  Bam.  K  B.  (8)  80  E.  R.  303  (14  a  B.  654).  And, 
52.  as  to  other  stages  of  the  same  case,  see 

(2)  Hardr.  503.  the  notes  to  80  R  R  303, 304  (14  a  R 

(3)  1  Salk.  397  ;  8,  C,  Holt,  396.  p.  565) ;   and  Dimes  v.  Proprietors  ./ 

(4)  Hob.  85,  87.  the  Grand  Jttnctimi  Canal,  3  H.  L.  C, 

(5)  55  R  R  321  (1  a  B.  467).  759. 

(6)  66  R  R.  556  (6  a  B.  753).  (9)  14  a  B.  864. 

(7)  12  Beav.  63 ;  2  Mac.  &  G.  285;  (10)  I  R  R  484  (2  T.  R  290,330). 
see  74  R  B.  107,  and  p.  26  above.  (1 1)  2  Ves.  327,  328. 
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contains  this  ordinance :  '*  Ut  in  Ecclesia  nostra  morum  integritas         Rbo. 

servetur,  statimus  et  volumus  ut  si  quis  minorum  canonicorum,  dkan  &c.  op 

clericorum,   aut  alioram   ministrorum,    in  levi   culpa  deliquerit,    ^o^'"»8tbk, 

arbitrio   Decani,  aut,  eo  absente,  Vice   Decani,  corrigatur.     Sin 

gravias  fuerit  delictum,  (si  justum  judicabitur)  abiisdem  ezpellatur 

a  qnibas  fait  admissus  :*'  that  is,  in  the  case  of  the  master,  the  Dean 

and  Chapter,  by  statute  26,  De  pueria  gramniaticis  :  whereas,  if  one 

of  the  canons  should  commit  an  offence  or  crime  subjecting  the 

Church  to  heavy  scandal,  he  is  to  be  admonished  by  the  Dean,  and, 

if  he  do  not  amend,  accused  before  the  visitor,  and  by  his  judgment 

corrected. 

A  further  question  will  be,  if  the  power  of  expelling  for  **  graving  [  ^  J 
delictum  "  be  in  the  Dean  and  Chapter,  and  they  have  expelled  for 
something  which  clearly  is  not  **  gravius  delictum^''  yrhether  th&rehe 
not  such  an  excess  of  jurisdiction  that  the  Court  will  award  a 
Mutndamus,  irrespectively  of  any  visitatorial  authority.  Was  it  then 
''grarius  delictum,"  within  statute  35,  to  publish  a  pamphlet  merely 
imputing  a  breach  of  the  founder's  regulations  in  the  application  of 
the  funds  ? 

(PiTTESON,  J. :   That  was  a  question  of  fact,  which  they   had 
jurisdiction  to  determine.) 

They  have  here  expelled  a  second  time  for  the  same  offence. 

(Lord  Campbell,  Ch.  J. :  Were  the  acts  done  in  a  visitatorial 
character  ?) 

They  have  assumed  so  to  do  them ;  nor  could  they  do  them  in  any 
other  capacity    but  they  have  proceeded  ultra  vires. 

(LoBD  Campbbll,  Ch.  J. :  The  visitor  has  an  original  jurisdiction 
in  some  instances ;  most  frequently  it  is  vested  elsewhere.  It  does 
not  follow  from  its  being  so  vested  that  the  visitor  has  not  the 
appellate  jurisdiction.) 

The  existence  of  an  appellate  jurisdiction  is  not  to  be  assumed, 
merely  because  there  is  a  visitor. 

Sir  F.  Kelly  was  not  called  upon  to  reply. 

Lord  Campbbll,  Ch.  J. : 

Not  having  heard  the  whole  argument,  I  should  wish  the  other 
members  of  the  Court  to  give  judgment  in  the  case. 
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uk^.         Pattbson,  J. : 


r. 


!>EAx  &c.  ov       The  great  question  is,  Who,  in  this  case,  is  the  visitor  ?     On  the 
Koch  EST  RR 

argument  the  other  day  I  thought  it  was  almost  conceded  that  the 

general   authority   of   the   visitor    extended    to   this   case,  unless 

the   interest   alleged    in    the   second   plea  excluded  him.     But  a 

[  •211  ]  further  *que8tion  has  been  raised,  on  the  35th  and  38th  statutes, 
^vhether  the  Bishop  is  visitor  at  all  in  a  matter  merely  concerning 
the  school.  Now  statute  35  does  not  in  any  way  relate  to  the 
appointment  of  a  visitor.  It  provides  that  if  any  one  "  minoruin 
canonicorum,  clericorum,  aut  aliorum  ministrorum,'*  should  offend 
"in  levi  culpa,*'  he  shall  be  corrected,  " corrigatur,"  "arbitrio 
Decani,  aut,  eo  absente,  Vice  Decani.'*  But,  in  case  of  a  greater 
delinquency,  "  sin  gravius  fuerit  delictum,'*  he  shall  be  expelled  by 
the  same  persons  who  gave  him  admission  ;  that  is,  in  the  master's 
case,  the  Dean  and  Chapter.  Then  follows  another  provision,  that, 
if  a  canon  be  admonished  of  an  offence  for  the  third  time  and  do  not 
amend,  ''  apud  Episcopum  visitatorem  suum  accusetur,  et  illius 
judicio  corrigatur.**  Here  then,  in  the  cases  first  mentioned,  of 
correction  and  expulsion,  the  Dean  and  Chapter,  and  no  others,  are 
the  persons  to  act ;  in  the  last,  the  Bishop  is  the  Judge  in  the  first 
instance,  and  not  by  way  of  appeal ;  for  here  the  Dean  and  Chapter 
cannot  act.  But  then  statute  88  gives  a  general  power  to  the  Bishop, 
to  visit,  and  to  correct  all  things,  whether  done  by  the  Dean  and 
Chapter  or  by  nny  other;  and  the  words  extend,  not  only  to 
reforming  and  correcting  in  the  first  instance,  but  to  hearing  an 
appeal.  In  Heg.  v.  Dean  and  Chapter  of  Chester  (i),  where  a  chorister 
had  been  removed  by  the  defendants,  this  Court,  on  mandamus,  held 
that  the  Bishop,  as  visitor,  was  the  proper  person  to  enquire  into 
the  removal,  though  in  that,  as  in  the  present  case,  the  Dean  and 
Chapter  had  power  by  the  statutes  to  expel,  as  being  the  persons 
who  admitted,  and  it  might  have  been  said  that,  for  that  purpose, 

[  *'fO  J  they  acted  as  visitors.  I  think  *that  case  and  the  present  are  quite 
alike,  and  the  statutes  now  before  us  not  distinguishable  from 
those  of  Chester.  The  Bishop,  therefore,  has  the  authority,  as 
visitor,  to  decide  whether  or  not  the  Dean  and  Chapter  have 
done  right. 

A  question  is  then  raised,  whether  this  proceeding  be  not  such  an 
excess  of  jurisdiction  in  the  Dean  and  Chapter  as  calls  for  an  inter- 
ference bv  mandamus  though  there  be  a  visitor.  I  think  not.  If 
there  be  a  visitatorial  power,  there  cannot  be  such  an  excess  of 

(1)  81  H,  li.  9:49  (15  Q.  B.  613). 
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jurisdiction  in  the  body  to  be  visited  as  ousts  him  of  jurisdiction  ;         Rrq. 
and  it  has  been  so  laid  down  in  many  cases.  Dean*^&c.  of 

If  then  the  Bishop  be,  as  I  think  he  is,  the  visitor  as  regards  the    ^ochestbr. 
school,  the  qiiestion  remains,  under  the  second  plea,  whether  or  not 
he  is  excluded  by  reason  of  interest.     By  that  plea  the  cause  of 
removal  appears  to  be  a  pamphlet  in  which  reflections  are  made 
upon  the  Dean  and  Chapter,  and  also  upon  the  Bishop,  both  as 
visitor  of  this  foundation  and  as  Dean  of  Worcester :  and  therefore 
it  is  contended  that  he  has  an  interest  which  prevents  his  acting  as 
visitor.    That  a  man  cannot  be  Judge  in  his  own  cause,  is  a  rule  laid 
down  in  Wood  v.  The  Mayor  and  Commonalty  of  London  (l).  Rex  v. 
The  Bishop  of  Ely  (2),  Rex  v.  The  Bishop  of  Chester  (3),  and  in  other 
cases,  which  have  been  lately  decided.     The   only    question  is, 
whether  that  principle  be  applicable  here ;  whether  the  plea  shows 
anch  an  interest  as  would  make  the  Bishop,  if  he  acted,  a  Judge  in 
his  own  cause.     The  Bishop,  here,  has  no  interest  in  the  appoint- 
ment.    In  Rex  V.  The  Bishop  of  Ely  (2)  the  case  was  otherwise ;  but 
there,  too,  the  act  which  the  Bishop  had  assumed  to  *do  as  visitor  was        [  *3i  ] 
not  properly  visitatorial.   Here  no  direct  interest  is  shown  in  either 
the  removal  or  the  restoration ;  but  it  is  argued  that,  because  the 
strictures  in  the  pamphlet  extend  to  him,  he  has  not  only  a  bias  but 
an  interest.    Assuming  that  the  plea  shows  the  reflexions  on  him 
to  have  been  a  ground  of  removal,  the  removal  was  not  his  act,  but 
that  of  the  Dean  and  Chapter :  he  has  no  interest  in  the  funds  said 
to  have  been  misapplied  :  nor  would  the  application  of  them  be  any 
part  of  the  question  before  him  as  visitor.     Nor  would  it  be  any 
qaestion  before  him  whether  or  not   Mr.  Whiston  was  properly 
punished  for  reflecting  on  him:  and,  if  it  were,  his  adjudication 
on  the  subject  as  visitor  is  no  remedy  to  him,  and  does  not  deprive 
him  of  his  remedy  by   action.     If  the  Dean  and  Chapter  have 
expelled  the  master  for  a  libel  on  the  Bishop,  they  cannot  thereby 
oust  him  of  his  right  to  proceed  at  law.     In  Brookes  v.  The  Earl  of 
Rivers  (4),  where  a  prohibition  was  refused  because   the  alleged 
interest  of  the  Judge  was  not  made  out,  it  was  further  objected  that 
one  of  the  parties  was  his  relation  by  marriage ;  but  the  Court  said 
that  ''  Favour  shall  not  be  presumed  in  a  Judge.*'     So,  here,  favour 
ought  not  to  be  presumed  because  the  Bishop  is  libelled  in  this 
pamphlet.     The  second  plea,  therefore,  is  no  answer,  since  it  fails 
te  show  an  interest  in  the  visitor ;  and  the  visitatorial  power  itself 

(1)  1  Salk.  397.  (3)  2  Stra.  797. 

(2)  1  B.  B.  484  (2  T.  B.  290).  (4)  Haitir.  503. 
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liKo.        is  not  brought  in  question  by  it,  the  only  question  on  the  plea  being 
dran  '&c.  of  whether  or  not  the  power  is  suspended. 


1?. 

N  < 

Koch  ESTER, 


WiGHTMAN,    J.  : 

[  *32  ]  As  to  the  Dean  and  Chapter  being  *  visitors  quoad  hoc,  the  arga- 

ment  entirely  fails.  Nothing. here  is  done  by  them  as  visitors;  nor 
are  they  authorized  to  do  anything  in  that  character  by  statute  35. 
Under  that  statute  they  may  expel  for  certain  offences  ;  but  in  doing 
so  they  do  not  act  as  visitors :  if  they  are  wrong  in  their  exercise  of 
jurisdiction,  the  only  question  is  to  whom  an  appeal  lies.  The 
power,  generally,  in  such  cases,  is  with  the  visitor ;  and,  where  it 
is  so,  this  Court  has  no  jurisdiction.  Now  nothing  can  be  more 
]arge  than  the  terms  in  wluch  authority  is  given  to  the  Bishop: 
*'  Cui  quidem  "  ''  plenam  concedimus  potestatem  et  auctoritatem  ut 
super  singulis  articulis  in  statutis  nostris  contentis,  et  quibuscunque 
aliis  articulis  statum,  commodum  aut  honorem  Ecclesise  nostre 
concernentibus,  Decanum,  canonicos,  minorescanonico8,cfieterosque 
ministros  et  cogat  et  eorum  quemlibet  per  juramentum  Ecclesis 
praestitum  veritatem  dicere  de  omnibus  delictisetcriminibus  quibus- 
cunque. Comperta  autem  et  probata,  juxta  delicti  et  criminis 
mensuram,  puniat  Episcopus,  atque  reformet,  omniaque  faciat  qnse 
ad  vitiorum  resecationem  necessaria  videbuntur,  qu»que  ad  visiiatoris 
officium  de  jure  pertinere  dinoscuntur.  Quos  quidem  omnes,  tarn 
Decanum  quam  Canonicos,  et  alios  Ecclesiae  nostrsB  ministros,  quoad 
omnia  premissa  volumus  et  mandamus  ipsi  Episcopo  parere  et 
obedire."  If  the  Dean  and  Chapter  commit  a  mistake  in  the 
exercise  of  their  functions,  the  person  who  has  the  general  super- 
vision is  the  Bishop.  The  Dean  and  Chapter  did  not  act  as  visitors 
in  removing  the  master.  That  act  is  an  ordinary  incident  in  the 
administration  of  such  bodies,  and  is  not  visitatorial.  The  case  is 
undistinguishable  from  Reg.  v.  Dean  and  Chapter  of  Chester  (1)  ; 

[  *s^  ]       *the  objection  now  made  might,  if  valid,  have  prevailed  there.     As 
to  the  other  points,  my  brother  Fatteson  has  expressed  my  opinion. 

Erlb,  J. : 

As  to  the  first  question :  it  is  clear  that,  under  statute  85,  the 
Dean  and  Chapter  have  an  original  jurisdiction  to  remove  an  officer 
of  this  kind  for  a  grave  offence.  It  is  also  clear  that,  uxider 
statute  88,  the  visitor  has  power  to  say  whether  such  removal  has 
been  wrong.  He  is  to  do  all  that  pertains  to  the  office  of  visitor :  he 
(1)  81  E.  E.  949  (15  a  B.  513). 
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may  himself  expel  if  the  Dean  and  Chapter  ought  to  have  expelled         Kbo. 
but  have  not:  and  it  follows  th.'it  he  is  the  person  to  adjudicate  as  dban  &o.  <  f 
visitor  when  the  master  has  been  removed  and  alleges  that  the    Roc»"8tbk. 
removal  is  wrongful.     Secondly,  is  the  removal  complained  of  such 
a  clear  excess  of  the  jurisdiction  that  the  Dean  and  Chapter  have 
no  right  to  contend  that  it  is  within  the  visitor's  cognizance  ?    The 
ground  of  dismissal  is  an  alleged  libel.     A  publication  may  be  so 
libellous  as  to  be  a  grave  offence.     Whether  it  is  so  or  not,  is  for 
the  determination  of  the  Dean  and  Chapter.     If  they  have  jurisdic- 
tion at  all,  they  have  authority  to  decide  this.      The  complainant 
alleges  that  it  was  their  duty  to  decide  in  his  favour  :  if  so,  it  was 
their  duty  to  entertain  the  question  :  how  they  should  decide,  it  was 
for  them  to  consider.     I  agree  with  my  brother  Patteson  that  the 
visitor  here  has  no  personal  interest  which  disqualifies  him. 

Lord  Campbell,  Ch.  J. : 

Having  been  absent  during  part  of  the  argument,  I  did  not  wish 
to  give  my  opinion  *till  my  learned  brothers  had  decided  the  case :  [  *'^4  ] 
but  I  think  I  may  now  say  that  I  entirely  concur  with  them.  It 
was  argued  that,  by  virtue  of  statute  85,  the  Dean  and  Chapter 
were  visitors  in  this  case ;  but  I  think  not.  All  they  do  under  that 
statute  is  matter  of  appeal  under  statute  88.  They  have  an  original 
jurisdiction  as  to  amotion,  but  subject  to  appeal.  In  this  case, 
therefore,  the  proper  appeal  was  to  the  visitor,  unless  he  was 
disqualified  by  interest.  The  rule  is,  no  doubt,  that  a  man  shall 
not  be  Judge  in  his  own  cause.  But  here  the  Bishop  is  no 
I^arty,  and  has  no  interest  in  the  result.  Those  who  contend  for  the 
disqualification  might  as  well  say  that,  if  the  master  had  been 
removed  for  a  libel  on  the  Judges  of  the  Queen's  Bench,  we  should 
for  that  reason  have  had  no  jurisdiction. 

Jvdgment  for  tlie  Crown. 


KEG.   r.  The  INHABITANTS  of  LLANELLY,  ^^^'-^ 

BRECKNOCKSHIEE  (1 ).  ^^''^  ^' 


(17  a  B.  40—48 ;  S.  C.  20  L.  J.  M.  C.  179;  15  Jur.  510.) 

A  married  pauper  and  her  children  were  removed  by  an  order  of  justices 
from  the  parish  \rhere  she  had  resided,  as  a  manied  woman,  for  ten  years 
continuously.  Two  years  before  the  order  of  her  removal,  her  husband  had 
left  her  and  gone  to  Ameiica.    She  had  received  letters  from  him  since  his 

(  ) )  Cited,  Beg,  v.  Mauvht^ter  Over-  ^vardens  of  8t,  Matthew,  Beihnal  Oreen 
tters  (1881)  8  a  B.  D.  53, 51 L.  J.  M.  C.  [1894]  A.  G.  230,  236,  63  L.  J.  M.  C. 
6  ;     nV«<   ffnm  Ottatdians  v.   Church-      97,  70  L.  T.  813.— A.  0. 
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Rbo.  departure,  and  was  daily  expecting,  at  the  time  of  the  hearing  of  the 

r.  appeal,  to  receive  a  letter  from  him  containing  money  to  enable  her  and  her 

INHABI-  children  to  join  him.     The  Sessions  having  quashed  the  order,  and  stated 

i  i.ANELLY.  *^®  above  facts  in  a  case  for  tliis  Court : 

Held,  that  there  was  a  disruption  of  the  husband's  residence,  and  that 
such*  disruption  rendered  the  wife  and  children  removeable,  notwithstanding 
their  unbroken  personal  residence  in  the  respondent  parish. 

On  an  appeal  against  an  order  of  justices,  dated  12th  July,  1850, 
for  the  removal  of  Margaret  George  and  her  three  children  from  the 
parish  of  Llanelly,  in  Brecknockshire,  to  the  parish  of  Llanelly,  in 
Carmarthenshire,  the  Sessions  quashed  the  order,  subject  to  the 
opinion  of  this  Court  upon  a  case,  which  was  in  effect  as 
follows. 

The  pauper  had  been  married  ten  years  last  May,  and  had  resided 
within  tlie  respondent  parish  ever  since.  She  had  three  children 
born  since  her  marriage.  About  two  years  ago  her  husband  left 
her  in  a  cottage  in  the  respondent  parish,  and  went  to  America, 
where  he  then  was.  She  bad  received  letters  from  him,  one  only 
a  week  before  the  Sessions,  and  was  in  daily  expectation  of  receiving 
another  letter  from  him,  with  money  for  the  purpose  of  defraying 
the  expenses  of  herself  and  her  children  over  to  her  husband  in 
America. 

The  respondents  cited  Reg.  v.  Pott  Shrigley  (i) ;  and  the  appellants 
referred  to  Beg.  v.  East  Stonehotise  (2).     The  justices  were  of  opinion 

there  was  no  disruption  of  the  five  years'  residence,  and  that  the 
[  •41  ]       five  years  were  still  running  on  in  the  respondent  *parish :  and 

therefore  the  order  was  quashed  without  discussing  the  other  grounds 

of  appeal. 

Should  this  Court  affirm  the  order  of  Sessions  on  the  irremove- 

ability  by  reason  of  residence,  the  order  of  removal  was  to  be 

quashed  on  that  ground :  should  the  Court  be  of  opinion  that  the 

order  of   Sessions   was   wrong,   then  the  order  of  removal  to  be 

confirmed. 

Pashley,  in  support  of  the  order  of  Sessions : 

The  order  of  removal  was  properly  quashed,  inasmuch  as  the 
pauper  and  her  children  had  been  irremoveable  under  stat.  9  «&  10 
Vict.  c.  66,  s.  1,  by  reason  of  an  unbroken  residence  of  five  years  in 
the  appellant  parish  up  to  the  removal.  It  was  contended  by  the 
respondent  parish  that,  although  there  had,  prima  facie^  been  a 

(1)  76  B.  R.  233  (12  Q.  B.  143).  dedudon  took  plaoe  on  the  point  now 

(2)  12  Q.  B.  72,  where,  however,  no      raised. 
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residence  by  the  wife  of  more  than  five  years,  there  was  such  a        Rko. 

disruption  of  the  husband's  residence  as  to  make  the  wife  remove-      inhabi- 

able.    Reg,  v.  Pott  Shrufhy  (i)   will  be  relied  on  by  the  other  side.     J^^nb^ly 

But  there  the  disruption  of  the  husband's  residence,  which  was 

caused  by  his  being  transported,  took  place  before  he  had  resided 

five  years  in  the  parish.     In  the  present  case  the  husband  had 

resided  more  than  five  years  before  the  alleged  disruption.     He  had 

not  since  then  changed  his  domicile ;  so  that,  if  he  had  returned 

before  tlie  order  of  removal  was  made,  he  would  have  been  legally 

irremoveable ;   and   it  is   upon   the  legal  irremoveability   of   the 

husband,    and   not  upon  the  mere  fact  of  his  absence   from    or 

presence  in  the  parish,  that  the  irremoveability  of  the  wife  depends : 

Reg.  V.  St,  Ehhes  (2).     It  is  true  that  here  the  wife,  at  the  time  of 

the  hearing  of  the  appeal,  was  in  expectation  of  a  letter  *from  her        [  ♦42  ] 

husband  containing  the  means  for  her  departure  from  the  parish ; 

bat  that  only  shows,  at  most,  that  the  husband  had  an  intention  of 

changing   liis   domicile  at  some  future  time.     Nor   is   there  any 

evidence  that  there  was  such  expectation  on  the  part  of  the  wife, 

or,  consequently,  such  intention  on  the  part  of  the  husband,  at  the 

time  of  the  making  of  the  order,  which  is  the  date  that  must  be 

looked    to    as   material.     It  cannot,  therefore,  be  said  that  the 

husband  has  changed  his  residence  while  the  wife  and  children 

remain  in  the  parish  under  these  circumstances. 

(Lord  Campbell,  Gh.  J. :  Must  we  not  consider  that  the  husband's 
domicile  is  transferred,  whatever  may  be  the  legal  effect  of  such 
transference?  Suppose  that  he  were  actually  established  in  a 
mercantile  concern  in  America ;  is  his  domicile  still  in  England, 
until  his  wife  and  children  join  him  ?) 

That  is  a  question  of  fact  as  to  which  a  jury  might  draw  an  inference 
either  way. 

(Lord  Campbell,  Ch.  J. :  There  might  be  a  question  as  to  the 
operation  of  the  change  of  domicile  under  stat.  9  &  10  Vict.  c.  66  ; 
but  there  could  be  no  doubt  of  such  change  having  taken  place ;  the 
husband's  personal  property,  if  he  died  in  America,  would  be 
administered  according  to  the  law  of  that  country.) 

Somerville  v.  Lord  SomerviUe  (3)  is  an  authority  against  the  personal 
property,  under  circumstances  like  the  present,  being  administered 

(1)  76  B.  R  233  (12  a  B.  143).  (3)  5  E.  B.  165  (6  Ves.  760). 

(2)  76  R.  B.  230  (12  Q.  15.  137). 
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TAinrsop 

LLAlTJfiLLY, 


Bro.  according  to  the  lex  loci  rei  sita.  The  lex  domiciUi  is  to  be  looked 
iNHABi-  te  ;  &nd»  according  to  Pothier,  Coutumes  d'Orleans,  Introduction, 
c.  1,  B.  20,  p.  7,  ((Euvres,  vol.  5,  ed.  1780,  4to),  the  wife's  residence 
is  a  material  point  in  ascertaining  the  disputed  domicile  of  the 
[  *43  ]  husband.  Moreover,  the  Sessions  having  decided,  »upon  the 
evidence  laid  before  them,  that  there  was  no  disruption,  this  Court 
will  not  review  their  decision.  It  might  be  a  question  here,  whether 
there  was  any  evidence  at  all  for  such  a  decision,  but  not  whether 
the  decision  upon  the  evidence  was  correct.  Even  the  question 
whether,  in  the  case  of  a  pauper's  departure  from  the  parish  in 
which  he  has  been  residing,  there  is  an  animus  revertendi  or  not,  is 
properly  a  question  of  fact  for  the  Quarter  Sessions :  Reg. 
V.  Tacolnestone  (i).  Here  it  does  not  appear  with  what  object  the 
husband  went  to  America ;  and  the  Sessions  have  not  raised  any 
question  of  law  by  their  decision. 

Further  :  even  if  the  husband  had  changed  his  domicile,  and  had 
abandoned  his  wife,  she  would  not  have  lost  her  irremoveability,  as 
she  acquired  it  before  the  husband's  change  of  domicila  In  Reg, 
V.  Pott  Shrigley  (2)  the  husband  had  never  acquired  irremoveability 
at  ally  so  as  to  render  the  wife  irremoveable. 

(Lord  Campbell,  Gh.  J. :  Can  the  wife  acquire  irremoveability 
propriojure  ?) 

The  language  of  stat.  9  &  10  Yict.  c.  66,  s.  1,  is  certainly  intended 
to  give  the  wife  that  power  :  *'  such  person  "  applies  equally  to  the 
husband  and  the  wife. 

(Erle,  J. :  The  proviso  at  the  end  of  the  section  makes  the 
removeability  of  the  wife  and  children  dependent  upon  that  of 
the  husband ;  and  stat.  11  &  12  Yict.  c.  Ill,  s.  1,  so  interprets  it.) 

The  exact  meaning  of  the  proviso  is  not  very  clear ;  and  the  inter- 
pretation given  to  it  by  stat.  11  &  12  Yict.  c.  Ill,  s.  1,  has  not  made 
it  less  perplexing.  The  latter  statute  seems  intended  to  provide  that 
[  *44  ]  the  absence  of  the  ^husband,  which  creates  a  physical  irre- 
moveability from  the  parish,  does  not  create  such  an  irremoveability 
as  to  render  the  wife  irremoveable.  The  question  had  been  raised 
in  Reg.  v.  St.  Ebbes  (8). 

(Patteson,  J. :  Suppose  the  man  in  the  present  case  had  been 

(1)  76  E.  E.  238  (12  a  B.  167).  (3)  76 IL  R  230  (12  Q.  B.  137). 

(2)  76  R  R  233  (12  a  B.  143). 


TANT8  OF 

Llanelly. 
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unmarried,  and  had  gone  for  a  time  to  America.    If  he  had  returned        rbq. 
before  the  day  of  the  making  the  order,  he  would  be  removeable :      jkh^bi. 
you  could  not  incorporate  the  time  during  which  he  resided  in  the 
parish,  before  going  to  America,  with  the  time  during  which  he 
resided  in  the  pariah  after  his  return.     Can  you  contend  that  in 
such  a  case  he  would  be  irremoveable  ?) 

He  would  certainly  be  irremoveable  in  the  absence  of  any  explana- 
tion of  the  cause  of  his  absence. 

(Lord  Campbell,  Ch.  J. :  What  question  of  law  do  you  say  that 
the  Sessions  have  reserved  ?) 

None ;  unless  it  be  the  question,  Whether  there  was  any  evidence  at 
all  for  the  fact  which  they  decided. 

(Pattbson,  J. :  They  seem  to  find  that  there  was  no  disru[)tion, 
because  the  wife  still  remained  in  the  parish.) 

The  fair  inference  of  fact,  upon  the  evidence,  is,  that  the  husband 
was  in  doubt  as  to  his  return.  But,  at  all  events,  the  question  is  one  of 
fact  only,  and  cannot  be  again  raised  here.  In  Reg,  v.  St  Marylehone  (i) 
this  Court  refused  to  draw  an  inference  as  to  intention. 

Willes,  contra,  was  stopped  by  the  Court. 

Lord  Campbell,  Ch.  J. : 

The  argnmenthas  failed  to  satisfy  me  that  I  was  wrong  in  the  opinion 
witich  I  entertained  at  first,  that,  where  the  husband  is  absent,  *so  as  [  *45 
to  cause  a  prima  facie  disruption  of  the  residence,  the  onus  is  upon 
those  who  dispute  that  fact  to  show  an  animus  revertendi.  Here  no 
evidence  has  l>een  given  of  such  intention ;  and  what  little  evidence 
there  is  weighs  the  other  way.  It  appears  that  the  husband  has 
e&tabtisbed  himself  in  America,  and  that  his  wife  expects  a  letter 
from  him  containing  the  means  for  her  removal  to  his  new  abode. 
It  seems  clear,  therefore,  that  he  is  not  resident  in  the  respondent 
(larish  ;  and,  if  he  is  not  resident  himself,  it  is  impossible  to  contend 
that  the  wife  has,  by  her  own  residence,  acquired  the  right  of 
inremoveability. 

Pattikson,  J. : 

The  wife  and  children  are  removeable  unless  the  husband,  at  the 
time  of  the  making  of  the  order,  is  irremoveable.  It  does  not  at  all 
follow,  as  a  matter  of  course,  that  the  mere  absence  of  the  husband 
'(1>  83  R  H.  465  (10  U.  B.  299).  ' 


884  1851.     Q.  B.     17  Q.  B.  45—46.  [r.b. 

Ksa.        creates  a  disruption.    In  Reg.  v.  Tacolnestane  (i)  there  was  abundant 

Ishjlbu      evidence  to  show  an  animus  revertendi  in  the  husband.    But  here  i^ 

^TANT8  OF     jg  fQj.  those  who  seek  to  prove  the  husband's  irremoveability  to  show 

that  he  had  an  intention  of  returning  from  America;  and  the 

evidence,  as  far  as  it  goes,  is  against  such  an  inference.    The  order 

of  Sessions  must  therefore  be  quashed. 

WiGHTMAN,  J. : 

Reg.  V.  Pott  Shrigley  (2)  is  a  direct  authority  to  show  that  the 
wife's  residence  does  not  render  her  irremoveable  if  the  husband  be 
removeable.  The  question,  therefore,  here  is,  whether  there  was  any 
[  *^6  ]  disruption  of  the  husband's  residence  ?  It  has  been  ^contended  that 
he  must,  prima  facie,  be  presumed  to  reside  in  the  parish  where  he 
himself  formerly  resided,  and  where  his  wife  and  children  still  reside. 
But,  here,  there  are  additional  circumstances  which  throw  the  onus 
probandi,  with  regard  to  the  husband's  residence,  on  the  other  side ;  for 
it  would  appear  from  his  letters  that  he  had  no  intention  of  returning. 

Erle,  J. : 

The  evidence  is  clearly  in  favour  of  the  conclusion  that  there  was 
a  disruption  of  the  husband's  residence.  If  the  unbroken  residence 
of  the  wife  is  to  do  away  with  the  disruption  of  the  residence  of 
the  husband,  the  wife  might  be  irremoveable  even  though  the 
husband  had  been  abroad  for  ten  years,  and  had  never  been  within 
the  parish.  Th  it  is  clearly  not  the  meaning  of  the  Act.  The  order 
of  Sessions  is  bad,  and  must  be  quashed. 

Order  of  Sessions  quashed. 


18"-         EEG.   V,  The  INHABITANTS  of  MANCHESTER  (a). 

— -  (17  a  B.  46,  n.— 48,  ».) 

^     '   *  -^  Pauper  had  lived  five  years  in  a  parish,  not  that  of  her  settlement,  when 

she  becaoie  chargeable  and  an  order  was  made  for  her  removaL  At  the  com- 
mencement of  the  five  years  her  husband  resided  with  her  in  the  parish;  but 
he  left  her,  during  the  five  years,  and  went  to  live  in  America  without  auttn*'.* 
reverteiidu  During  the  five  years  and  before  the  order  of  removal,  he  di\^\ . 
Held  that  the  pauper  was  not  irremoveable  under  stat.  9  &  10  Vict,  c-  t»*\ 
s.  1,  or  11  &  12  Vict  c.  Ill,  s.  1. 

On  appeal  against  an  order  of  justices,  dated  80th  of  May,  1850. 
for  removing  Catherine  Speakman,  widow  of  Joseph  Speakman, 
and  her  five  children,  from  the  township  of  Barton-upon-Irwell 

(1)  76  E.  E.  238  (12  Q.  B.  157).  ivardetis  of  St  Matthew,  BethnaX  (fn-.- 

(2)  76  B.  B.  233  (12  a  B.  143).  [1894]  A.  C.  230,  236,  63  L.  J.  M.  C. 

(3)  West  Ham  Guardians  v.  Church-      97,  70  L.  T.  813. 
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to  the  feownsbip  of  Manchester,  both  in  the  county  of  Lancaster,         Bxc;. 

the  Sessions  confirmed  the  order,  subject  to  the  opinion  of  this  Court      ixhabi- 

upon  the  following  case.  ^^m^n^*' 

In  April,  1838,  the  pauper  Catherine  was  married  at  Manchester     chkstkh. 

to  Joseph  Speakman,  who  never  acquired  any  settlement  in  his  own 

right,  *but  who  had  a  derivative  settlement  in  the  appellant  township.     [  *^^t  «•  ] 

At  the  time  of  the  marriage  the  husband  was  residing  in  the 

respondent  township,  the  wife  in  the  appellant  township.    About 

four  months  after  the  marriage,  the  wife  went  to  reside  with  her 

husband  in  the  respondent  township;  and  they  resided  together, 

occupying    a    house   in  tbat  township,  without  interruption,  and 

without  receiving  relief,  until  the  beginning  of  April,  1848,  when 

the  husband  gave  up  his  house  and  sold  the  greater  portion  of 

his  furniture;  and  on  the  14th  of  the  same  month,  he  left  England  for 

America,  having  arranged  with  his  wife  that,  as  soon  as  he  got  settled 

there,  he  would  send  for  her  and  the  children.     He  never  returned 

from  America,  but  died  there  in  July,  1848.    After  the  house  had 

been  given  up,  and  before  the  husband  left  for  America,  the  whole 

family  removed  into  lodgings  which  the  husband  furnished  with 

that  portion  of  his  furniture  which  had  not  been  sold,  in  which 

lodgings  he,  with  his  wife  and  children,  slept  for  several  nights  before, 

and  on  the  night  of,  the  18th  of  April,  1848.    When  he  left  England, 

four  of  the  five  children  mentioned  in  the  order  were  born ;  the 

fifth  was  bom  soon  after.     Immediately  after  the  husband  left  for 

America,  the  wife  applied  for  and  obtained  relief  from  the  respondent 

township  for  herself  and  her  children ;  which  relief  continued  to  be 

given  down  to  the  time  of  the  making  of  the  order  appealed  against. 

The  wife  and  children  continued  to  reside  in  the  respondent  township 

up  to  the  date  of  the  order  of  removal.      The  Sessions  found  that 

there  existed  no  animus  revertendi  on  the  part    of   the  husband 

Joseph  Speakman  at  the  time  he  left  the  respondent  township  for 

America,  and  confirmed  the  order.     The  question  upon  the  above 

facts  was,  whether  the  pauper  Catherine  and  her  children  were,  at 

the  date  of  the  said  order,  removeable  from  the  respondent  township 

or  not.     If  this  Court  should  determine  that  they  were,  the  order  of 

Sessions  was  to  be  affirmed :  if  that  they  were  not,  the  order  of 

Sessions  to  be  reversed  and  the  order  appealed  against  to  be  quashed. 


K.  Hall,  in  support  of  the  order  of  Sessions : 

This  case  is  in  all  material  points  the  same  as  Reg.  v.  Llanelly  (i), 

(1)  /Swpra,  p^329. 
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but  18  stronger,  as  the  Sessions  have  found  that  the  husband  had  no 
animus  revei-tendi.  The  fact  of  his  death  cannot  better  the  position 
of  the  appellants. 

The  Court  then  called  upon 

Pctshley,  contra : 

By  stat.  11  &  12  Vict.  c.  Ill,  s.  1,  the  wife  is  not  removeable 
under  stat.  9  &  10  Vict.  c.  66,  from  any  place  from  which  the  hus- 
band is  irremoveable  under  that  Act.  Assuming,  therefore,  that  the 
pauper  Catherine  would  have  been  removeable,  and  the  residence 
broken,  if  the  husband  had  been  alive,  that  is  no  longer  the  case 
now  that  he  is  dead  and  that  the  term  "  removeable  "  cannot  apply  to 
him.  *A  minor,  ceasing  to  be  one  of  his  father's  family,  is  emanci- 
pated from  that  time  if  the  separation  continues  till  he  attains  the 
age  of  twenty-one ;  but,  if  he  returns  home  before  coming  of  age,  his 
former  status  revives,  and  there  is  no  emancipation  :  Rex  v.  Rother- 
field  Oreys  (1).    That  state  of  things  is  analogous  to  the  present. 

Lord  Campbell,  Ch.  J. : 

The  husband  being  absent  without  animus  revei-tendi,  the  wife  was 
removeable  the  moment  she  became  chargeable;  as  the  Imsband 
himself  would  have  been  if  he  had  been  alive  and  forthcoming. 
This  being  the  situation  of  the  wife,  his  death  could  not  restore  her 
former  status. 

Pattbson,  Colbbidgb  and  Wiohtman,  JJ.  concurred. 

Order  of  Sessiofis  conjirmed. 


1851. 
May  o. 
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EEG.  V.  The  INHABITANTS  of  SHAVINGTON  CUM 

GKESTY. 

(17  Q.  B.  48—61 ;  S.  C.  20  L.  J.  M.  C.  194 ;  15  Jur.  560.) 

Belief  giv«n  to  or  on  account  of  the  children,  under  sixteen,  of  any  widov 
is,  by  the  Poor  Law  Amendment  Act,  1834  (4  &  5  Will.  R'.  c.  76),  a.  56, 
to  be  considered  as  given  to  the  widow.  But  it  is  nevertheless  relief  given 
to  the  children  also ;  and  the  time  duiing  which  they  so  receive  relief  must 
be  excluded  from  a  computation  of  the  five  years  of  residence  necessary 
to  make  them  irremoveable  under  the  Poor  Bemoval  Act,  1846  (9  Jc 
10  Vict,  c,  66). 

ON^appeal  against  an  order  of  jusuces,  dated  26th  March,  1850, 
for  the  removal  of  two  pauper  children  from  the  township  of  Man- 
chester to  the  township  of  Shavington  cum  Gresty  in  the  county  of 

(1)  1  B.  &  C.  346, 
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Chester,  the  Sessions  confirmed  the  order,  subject  to  the  opinion  of        rro. 
this  Court  upon  a  case,  which  was  in  substance  as  follows  :  Inhabi- 

The  case  stated  that  the  paupers  resided  in  fact  in  the  township  of     tants  op 

Shavinptow 

Manchester  for  eight  years  next  before  the  application  for  the  order  cum  Qrksty. 
appealed  against.  For  the  first  five  years  of  that  period  the  mother 
of  the  paupers  was  a  widow,  residing  with  them,  and  in  the  receipt 
of  relief  from  the  appellant  township  for  the  support  of  herself  and 
the  paupers,  her  legitimate  children.  Ever  since  the  death  of  their 
mother,  which  took  place  three  years  before  the  application  *for  the  [  *49  ] 
order  in  question,  the  paupers  had  received  relief  from  the  town- 
ship of  Manchester.  The  paupers  were  respectively  under  the  age 
of  sixteen  years,  and  unemancipated  whilst  so  residing  with  their 
mother.  (The  case  then  stated  the  several  points  made  at  Sessions 
on  behalf  of  the  appellants  and  of  the  respondents.) 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the 
paupers  were  removeable  at  the  date  of  the  making  of  the  said 
order,  such  order  was  to  be  confirmed ;  if  the  Court  should  be  of 
a  contrary  opinion,  the  order  to  be  quashed. 

Pashley,  in  support  of  the  order  of  Sessions : 

The  paupers  are  removeable,  inasmuch  as,  by  stat.  9  &  10  Vict, 
e.  66,  8.  1,  the  time  during  which  they  received  relief  from  the 
appellant  township  must  be  excluded  in  the  computation  of  the 
time  necessary  to  render  them  irremoveable  by  reason  of  a  five 
years'  residence.  It  is  contended,  on  the  other  side,  that  the 
paupers  did  not,  properly  speaking,  receive  relief  at  all,  their 
mother,  with  whom  they  were  residing,  being  the  person  to 
whom,  legally,  the  relief  was  administered,  although  the  children 
shared  in  the  benefit  of  it.  But,  in  the  first  place,  the  case  itself 
expressly  finds  that  the  relief  in  question  was  received  by  the 
mother  "  for  the  support  of  herself  and  the  paupers :  "  and, 
secondly,  the  argument  on  the  other  side  is  founded  upon  a  mis- 
conception of  the  meaning  of  stat.  4  &  6  Will.  lY.  c.  76,  s.  56.  The 
provision  relied  on,  namely  that  "  any  relief  given  to  or  on  account 
of  any  child  or  children  under  the  age  of  sixteen  of  any  widow 
shall  be  considered  as  given  to  such  widow,"  was  framed  for  the 
purpose  of  making  the  mother,  as  well  as  the  children,  chargeable 
in  reepect  of  *relief  immediately  given  to  the  children  only :  not  [  ♦so  ] 
of  making  the  mother  chargeable  instead  of  the  children. 

Couch,  contra : 

The  question  turns  on  the  construction  of  stat.  4  &  B  Will.  IV. 
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Rkg.         c.  76,  8.  66 ;  and  it  lies  upon  the  respondents  to  prove  that  the 
iNHAi::-      present  case  does  not  fall  within  the  general  enactment  of  stat 

sh'a^Tgton    9  ^  ^0  ^^^^'  ®-  66'  s-  ^'  ^"*  ^'^^^'^^  ^^®  proviso.     Now  the  relief 
CUM  (5BE8TT.  given  to  the  paupers  must,  for  legal  purposes,  be  considered  relief 
given  to  the  widow  alone. 

(Lord  Campbell,  Gh.  J. :  The  construction  adopted  by  the  respon- 
dents would  treat  the  relief  as  given  to  both  mother  and  children, 
so  that  the  mother  would  become  removeable  by  reason  of  such 
relief,  although  she  was  not  the  party  immediately  relieved.) 

That  is  what  the  respondents  contend. 

(Erlb,  J. :  Is  not  the  head  of  the  family  liable  for  the  relief 
afforded  to  the  other  members  of  it  ?) 

That  is  by  stat.  43  Eliz.  c.  2,  s.  7 ;  and  stat.  4  &  6  Will.  IV.  c.  76, 
8.  66,  contains  a  proviso  that  such  liability  is  not  to  be  destroyed 
by  any  enactment  in  the  latter  statute. 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  the  paupers  were  removeable,  and  that 
the  order  of  Sessions  should  be  confirmed.  The  intention  of  stat. 
9  &  10  Vict.  c.  66,  6.  1,  was  to  make  any  pauper  irremoveable  after 
an  unbroken  residence  of  five  years  in  any  parish,  unless  (among 
other  exceptions)  during  any  part  of  such  time  he  should  have 
received  parochial  relief  from  any  parish.  Here  it  is  found,  by  the 
case,  that  the  mother,  for  five  out  of  the  eight  years  during  which 
the  paupers  were  in  the  parish,  was  in  the  receipt  of  relief  for 
[  *6l  ]  the  support  of  herself  and  children.  That  is,  in  ^effect,  a  finding 
that  the  children  received  relief  during  that  time.  The  construc- 
tion of  stat.  4  &  6  Will.  IV.  c.  76,  s.  66,  which  is  contended  for  by 
the  appellants  cannot  be  supported.  That  section,  it  is  true, 
enacts  that  relief  to  the  children  shall  be  considered  as  relief 
to  the  parent ;  but  that  is  not  meant  to  prevent  the  relief  bemg 
considered  as  given  to  the  children  also;  the  intention  of  the 
clause  was  to  make  the  parent  removeable  in  respect  of  such  relief, 
as  much  as  in  respect  of  relief  actually  and  immediately  given  to 
the  parent.  I  think,  therefore,  that  the  paupers  must  be  con- 
sidered to  have  received  parochial  relief  from  the  appellant 
township  within  the  meaning  of  stat.  9  &  10  Vict.  c.  66,  s.  1,  and 
that  they  were^removeable*in*consequence. 
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Pattbson,  J. :  Reo. 

v. 
Stat.  4  &  5  Will.  IV.  c.  76,  which  is  incorporated  with  stat.  9  &  10      Inhabi- 
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Vict.  c.  66,  enacts,  in  sect.  56,  that  relief  to  tlie  children  shall  SHAviNnTOK 
be  considered  as  relief  to  the  parent.  But  1  do  not  see  wliy  that  *'""  Q*««tt. 
enactment  is  to  exclude  the  children  from  being  considered  as 
having  received  relief.  The  case  here  expressly  finds  that  the 
relief  was  for  the  support  of  the  children  as  well  as  of  the  mother : 
and  I  think,  therefore,  that  they  were  receiving  relief  within  the 
meaning  of  stat.  9  &  10  Vict.  c.  66,  s.  1. 

WiOHTMAN  and  Erle,  JJ.  concurred. 

Order  of  Sensions  confirmed. 


EEG.  V.  The  INHABITANTS  of  CAI.DECOTE.  is'^i. 

Afay  7,  10. 
(17  a  B.  52—69 ;  S.  0.  20  L.  J.  M.  C.  187 ;  15  Jut.  537.) 


Paupers,  who  had  resided  in  parish  S.  ever  since  1835,  were  removed  in 
1845,  under  an  order  of  justices,  unappealed  against,  to  parish  0.  They 
were  delivered  to  the  overseer  of  C.  at  his  house  in  C,  remained  there  a  few 
hours,  and  then  returned  to  S.  the  same  day,  and  slept  thei-e  the  same  night; 
an  agreement  having  been  made  between  the  officers  of  the  two  parishes, 
that  the  paupers  should  continue  to  reside  at  S.,  and  be  relieved  at  the  cost 
of  C.  They  continued  to  reside  at  S.  under  this  arrangement  up  to  the 
passing  of  the  Poor  Eemoval  Act,  1846  (9  &  10  Vict.  c.  66)  ;  after  which 
an  order  of  justices  was  made  for  their  removal  from  S.  to  C. : 

Held,  on  appeal  against  the  order,  ttiat  the  paupers  were  not  in-emoveable 
by  reason  of  a  five  years'  unbroken  residence  in  S. 

On  appeal  against  an  order  of  justices,  dated  12th  May,  1847, 
removing  Thomas  Freer  and  his  hree  children  from  the  parish  or 
township  of  Stoke  Golding  in  Leicestershire  to  the  parish  or  town- 
ship of  Galdecote  in  Warwickshire,  the  Sessions  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  on  a  case,  by  which  the  following 
facts  appeared. 

The  place  of  the  last  legal  settlement  of  the  paui>ers  was  in  the 
pari>h  of  Caldecote,  to  which  place  they  had  been  removed  in  the 
middle  of  May,  1845,  under  an  order  of  justices,  duly  executed  and 
unappealed  against,  bearing  date  22nd  April,  1845. 

The  case  set  out  the  order,  which  was  for  removal  from  Stoke 
Golding  to  Caldecote,  and  wliich  adjudicated  the  last  settlement  to 
be  in  Caldecote. 

The  pauper  Thomas  Freer  had  resided  in  Stoke  Golding  from 
the  year  1835  or  thereabouts,  with  the  exception  of  the  period  of 
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BM.        his  and   his  family's   removal  under  the   order  of  April,  1845, 
iKHABi-      which  took  place  as  follows.    At  the  time  of  the  execution  of  the 
last  mentioned  order,  the  paupers  were  delivered  to  one  of  the  over- 
seers of  Galdecote,  at  his  house,  which  was  not  in  the  parish  of 
[  *5.H  ]       Galdecote,  but  near  thereto  ;  and  there  *they  remained  about  one 
hour,  and  received  from  him  2s.  6d.  for  relief ;  after  which  they 
were  delivered,  at  the  request  of  the  said  overseer,  at  the  bouse  of 
the  other  overseer  of  Galdecote,  in  that  parish.     They  remained  at 
his  house  but  a  few  minutes,  and  had  some  refreshment  from  his 
wife,  and  then  returned  to  the  parish  of  Stoke  Golding  on   the 
same  day,  and  slept  in  the  parish  of  Stoke  Grolding  the  same  night. 
They  had  been  at  lodgings  for  about  three  or  four  months  up  to 
the   removal,   and  had   previously  resided  in  a  dwelling-house 
there  for  upwards  of  twelve  months.     The  return  of  the  paupers 
to  Stoke  Golding,  as  above  stated,  was  in  pursuance  of  an  agree- 
ment entered  into  on  the  day  of,  and  after,  the  removal,  between 
the  officers  of  that  parish  and  of  Galdecote,  that  the  paupers  should 
return  to  Stoke  Oolding,  and  be  relieved  there,  and  that  the  relief  to 
be  afforded  should  be  repaid  by  Galdecote :  and  this  arrangement  was 
adhered  to  until  the  passing  of  stat.  9  &  10  Vict.  c.  66 ;  since  which 
time  the  officers  of  Galdecote  have  declined  to  repay  any  relief. 

If  the  Gourt  of  Queen's  Bench  should  be  of  opinion  that  the 
Sessions  were  right  in  confirming  the  order  of  removal  upon  the 
fads  above  stated,  the  order  of  Sessions  was  to  stand  confirmed ; 
if  of  the  contrary  opinion,  both  orders  to  be  quashed. 

O.  T.  White,  in  support  of  the  order  of  Sessions : 

The  execution  of  the  order  of  removal,  and  the  acquiescence  of 
Galdecote  at  the  time  of  such  execution,  create  a  break  in  the 
residence  :  Reg.  v.  Halifax  (i).  It  is  true  that,  in  the  present  case, 
[  *o4  ]  the  parties  removed  *under  the  order  did  not  sleep  in  the  parish  to 
which  they  were  removed.  But  this  does  not  destroy  the  evidence 
that  the  officers  of  that  parish  acquiesced  in  the  removal.  Nor  was 
there  any  animus  revertendi  in  the  paupers,  to  keep  up  the 
continuity  of  residence  :  any  disposition  they  might  have  to  return 
was  subject  to  the  will  of  the  officers.  Reg.  v.  Seend  (2)  is  scarcely 
to  be  distinguished  from  the  present  case.  If  the  paupers  here  had 
returned  to  Stoke  Golding  without  the  agreement  on  that  point 
between  the  two  parishes,  they  might  have  been  treated  by  Stoke 
Golding  as  vagrants. 

(I)  76  R.  K.  221  (12  Q.  B.  111)P  {'/)  76  R.  R.  227  (12  Q.  B  133). 
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(Lord  Campbell,  C1».  J. :  Must  there  not  be  a  pernoctation  to        rko. 
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create  a  cesser  of  residence  ?)  iNHAni- 
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A  cesser  of  inhabitancy  is  all   that  is  necessary  to  destroy  the    Calobcotr. 
irremoveability :  and  the  removal  here  was  sufficient  to  create  a 
cesser  of  inhabitancy  at  all  events. 

(Eblb,  J. :  In  stat.  13  &  14  Gar.  II.  c.  12,  inhabiting  and  being 
settled  seem  to  be  treated  as  synonymous. 

Lord  Campbell,  Ch.  J. :  Is  there  any  case  where  an  absence  for 
a  few  hours  only  has  been  held  to  have  the  effect  of  destroying  the 
irremoveability  ?) 

An  absence  imder  an  order  of  removal,  if  only  for  two  hours,- would 
be  sufficient. 

(Erle,  J. :  Suppose  the  holder  of  a  tenement  in  a  parish 
conveyed  it  away,  and  immediately  afterwards  walked  out  and 
purchased  another  in  the  same  parish  :  I  am  inclined  to  think  th^t 
there  would  be  a  complete  cesser  of  his  residence  in  the  parisli 
during  the  time  between  the  conveyance  and  the  purchase.  I  do 
not  think  the  pernoctation  is  necessary  to  create  a  cesser.  Certainly 
it  is  not  always  sufficient  to  create  it :  a  mail  coach  guard  may  sleep 
out  of  his  parish  without  ceasing  to  reside  there.) 

Macavlay  and  G.  Hayes^  contra  :  [  fio  ] 

The  doctrine  that  any  constrained  absence,  if  lawful,  even  for  the 
fraction  of  a  day,  suffices  to  break  the  residence,  is  much 
too  broad.  There  is  no  reason  why  the  absence  in  the  present 
case,  which  was  for  a  few  hours  only,  under  an  order  of  removal, 
should  break  the  residence,  any  more  than  an  absence  under  a 
writ  of  subpoena,  or  under  a  charge  of  felony,  which  was  held,  in 
Reg.  V.  HoU>€ck(\),  not  to  cause  a  break.  There,  no  doubt,  the 
Court  said  there  must  be  an  animus  revertendi,  in  order  to  preserve 
the  continuity  of  residence :  but  this  question  does  not  arise  here, 
as,  in  order  to  make  an  animus  revertendi  necessary,  there  must 
first  be  an  interruption  of  residence :  here  there  was  no  interruption 
at  all. 

(Erle,  J. :  Here  the  absence,  as  the  other  side  contend,  is  under 
an  order  expressly  changing  the  residence. 

(1)  83E.  E.  613(16Q.  B.  404). 
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i:Kfi.  WiGHTMAN,  J.:  The  very  object  of  tho  or.ler  of  removal  was  to 

iKHABi.      prevent  irremoveability. 

TANT8  OF 
rALDEOOTB. 

Erlb,  J. :  The  enactment  of  Btat.  18  Sc  14  Car.  11.  c.  12,  s.  1, 
was  that  a  man  might  be  removed  within  forty  days  after  he  had 
come  to  settle :  the  non-removal  within  that  time  was  supposed  to 
show  acquiescence  on  the  part  of  the  parish,  and  so  to  establish  a 
settlement :  after  that,  by  subsequent  enactments,  notice  became 
necessary  :  and  thus,  serving  an  office  was  made  to  give  a  settlement 
as  showing  notice  and  so  furnishing  evidence  of  acquiescence.  You 
say  that,  if  the  parish  took  the  pauper  before  a  justice,  in  order  to 
get  rid  of  him,  and  the  justice  assented  to  his  removal,  the  non- 
removal  in  fact  was  equivalent  to  an  acquiescence  by  the  parish  and 
to  a  continuance  of  residence.) 

No  doubt,  under  the  old  law,  the  pauper  could  be  displaced,  and 
[  '^^  ]  tbere  would  be  no  acquiescence.  But  *stat.  9  &  10  Vict.  c.  66,  s.  1, 
creates  an  irremoveability,  not  by  a  settlement  inferred  from 
acquiescence,  but  by  a  residence,  in  order  that  a  man  may  not  be 
displaced  from  the  place  where  he  has  exercised  his  industry  for  five 
years.  The  principle  therefore,  to  which  allusion  has  been  made, 
does  not  apply  to  the  question  of  irremoveability  under  the  recent  Act. 
The  pauper,  under  the  old  law,  would  return  from  the  parish  of  his 
settlement  in  violation  of  the  law  of  settlement :  here  the  parish 
receiving  him  back  intended  to  renounce  the  right  of  removal. 

(Patteson,  J. :  The  revocation,  assuming  that  the  agreement 
between  the  parishes  can  be  treated  as  such,  was  after  the 
removal.) 

It  is  not  an  uncommon  practice  to  go  through  the  form  of  removing 
a  pauper  by  an  order  of  justices,  for  the  purpose  of  ascertaining  his 
settlement,  and  then  to  retransfer  him  to  his  original  parish  by 
agreement.  The  question  in  this  case  really  turns  upon  the  meaning 
of  the  word  "  resided  "  in  stat.  9  &  10  Vict.  c.  66,  s.  1.  In  1  Nolan's 
Poor  Law,  p.  465,  the  place  of  residence  is  defined  as  that  place  to 
which  a  party  *'  retires  for  the  purpose  of  sleeping  as  the  place  of 
his  ordinary  and  sufficient  rest." 

(Erlb,  J. :  Does  a  residence  of  five  years  mean  a  residence  of  five 
times  three  hundred  and  sixty-five  nights  ?  In  ease  of  service  the 
settlement  shifts  to  the  last  place  where  the  pauper,  during  the 
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serrioe,  sleeps  so  as  to  make  part  of  a  complete  forty  days'  residence        kko. 
in  that  place.)  j^^*;^^, 

TANTS  OF 

If  an  absence  for  more  than  one  night  would  not  operate  as  a  break, 
it  cannot  be  contended  that  an  absence  of  one  or  two  hours  during 
one  day  would  have  that  effect.  To  take  the  illustration  suggested : 
a  forty  days'  residence  by  sleeping  would  not  be  interrupted  by  a 
removal  like  that  in  the  present  case. 

(Lord  Campbell,  Ch.  J. :  Suppose  a  question  arose  upon  the 
*right  of  a  man  to  a  Parliamentary  franchise,  dependent  upon  his  [  ♦s?  ] 
residence  in  the  borough  :  it  could  hardly  be  said  that  an  absence 
like  that  in  the  present  case  would  be  sufficient  ground  for  holding 
that  he  bad  not  resided  in  the  borough.  However,  the  meaning  of 
the  word  **  residence  "  may  be  differently  interpreted  according  to 
the  different  objects  of  the  particular  enactment. 

Erlb,  J. :  The  word  "  inhabitants  "  has  a  peculiar  and  distinct 
meaning  in  the  Statute  of  Bridges  (i) ;  there  a  man  **  inhabits  "  if 
he  has  rateable  property  within  the  county :  but  this  is  not  the 
meaning  of  the  word  in  all  other  instances.) 

As  to  there  being  no  power  to  return,  in  the  present  case,  without 
the  consent  of  the  respondent  parish,  Rex  v.  Barham  (2)  shows  that 
the  mere  absence  of  such  power  does  not  necessarily  break  the 
residence :  and  there  Lord  TisNTfiRDBN  notices  and  meets  the  argu- 
ment suggested  from  the  impossibility  of  returning  without  a  breach 
of  the  law.  Rex  v.  Willoiighby  (3)  confirms  Rex  v.  Barham  (2).  Accord- 
ing to  the  argument  on  the  other  side,  if  the  pauper  had  passed  one 
step  into  Stoke  Oolding,  and  there  the  parishes  had  rescinded  their 
agreement,  and  the  pauper  had  then  of  his  own  accord  recommenced 
residing  in  Stoke  Golding,  the  residence  would  have  been  broken. 
The  question  is  not  what  constitutes  a  removal,  but  what  breaks  a 

residence. 

Cur.  adv.  vult. 

Lord  Campbell,  Ch.  J.,  on  a  subsequent  day  in  this  Term  (May  10), 
delivered  the  judgment  of  the  Court  : 
We  are  of  opinion  that  the  order  of  removal  was  properly  *confirraed        [  ♦ss  ] 
by  the  Court  of  Quarter  Sessions.     This  case  appears  to  us  to  be 

(1)  SUt  22  Hen.  VIIL  c.  5.    See  2  (2)  8  B.  &  C.  99. 

702.  (3)  4  Ad.  &  El.  143. 
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Reg.  governed  by  Reg.  v.  Halifax  (i)  and  Reg.  v.  Seeni  (2),  establishing 
IkrIbi-  tihe  doctrine  (which  we  see  no  reason  to  doubt)  that,  in  constroing 
cIldkootk  ^**^**  9  &  10  Vict.  c.  66,  an  executed  removal  of  the  pauper  under  a 
valid  order  of  removal  interrupts  the  continuity  of  the  residence  in 
the  removing  parish.  Here  the  paupers  returned  to  the  removing 
parish  the  same  day  on  which  they  left  it:  but  they  had  been 
removed  from  it  under  a  valid  order  of  removal ;  and  they  had  been 
delivered  to  the  overseers  of  the  parish  of  their  settlement.  Not  till 
after  this  removal  was  the  agreement  entered  into  between  the  over- 
seers of  the  two  parishes,  respectively,  that  the  paupers  should  retam 
to  the  parish  from  which  they  had  been  removed,  and,  residing  there, 
should  be  maintained  by  the  parish  of  their  settlement.  There  was 
a  period  of  time  during  which  they  had  ceased  to  reside  in  the 
removing  parish,  and  during  which  they  had  no  power  to  return  to  it. 
The  duration  of  this  period  we  consider  inmiaterial.  The  order  of 
removal  was  valid,  and  was  bond  fide  carried  into  execution. 

We  do  not  see  how  this  decision  is  at  all  contrary  to  the  policy  or 
the  spirit  of  the  Act ;  for  the  continuity  of  residence  cannot  be  thus 
interrupted  so  as  to  prevent  the  irremoveability  from  being  acquired, 
unless  the  pauper  becomes  chargeable;  and  the  Legislature  only 
intended  that  the  irremoveability  should  be  acquired  by  a  five  years' 
residence  without  bringing  any  charge  upon  the  parish.  A  fictitious 
chargeability  by  fraudulent  relief  is  guarded  against  by  penalties  (3) ; 
and  the  apprehension  of  such  a  possibility  cannot  affect  the 
[  ♦sy  ]  *decision  of  a  case  where  the  removal  took  place  before  the  passing 
of  stat.  9  &  10  Vict.  c.  66,  and  could  not  have  proceeded  from  any 
fraudulent  motive. 

The  rule  for  quashing  the  order  of  Sessions  must  therefore  be 

discharged. 

Order  of  Sessions  confirmed. 


1851.  SIR  OSWALD   MOSLEY   v.  HIDE  and  COPE  (4). 

^^^'  (17  Q.  B.  91—102  ;  S.  0.  20  L.  J.  Q.  B.  539 ;  15  Jur.  899.) 

[  *J1  ]  By  a  marriage  settlement,  lands  were  conveyed  to  trustees,  to  the  use, 

after  the  husband's  death,  of  the  wife,  Judith,  during  her  life,  and  on  tni>t. 
upon  her  death,  to  sell,  and  stand  possessed  of  the  purchase- money,  to  he 
divided  equally  among  the  children  of  the  marriage  on  their  respectivt*!} 
attaining  twenty-one.    There  were  children  of  Judith's  marriage,  R  and 

(1)  76  R.  R.  221  (12  a  B.  111).  (4)  FolL  Wafit  v.   StaUihrasB  (IbT^. 

(2)  76  R  R.  227  (12  Q.  B.  133).  L.  B.  8  Ex.  175, 180,  42  L.  J.  Ex.  UV>. 

(3)  Stat.  9  &  10  Vict.  c.  66,  s.  6.  —A.  C. 
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M.     After  the  husband's  ilt»ath,  JudiiU  surviying  Mm,  and  E.  and  M.        Mosr.ST 
having  attained  twenty-one  and  married,  the  trustees  sold  the  laTids :  r. 

One  of  the  conditions  of  sale  recited  s)  much  of  the  settlement  as  is  above  Hidk. 
stated,  and  that  there  were  children,  as  above,  who  had  attained  twenty- 
one  :  and  it  stipulated  "  that  such  children,  or  the  assigns  or  trustees  of 
such  of  them  who  have  aliened  or  settled  their  estates  and  interests,  shall, 
if  required,  join  in  the  conveyance :  **  "  but  no  purchaser  shall  be  at  liberty 
to  object  to  the  title  of  the  vendors  on  the  ground  that  the  sale  is  taking 
place  in  the  lifetime  of  the  said  Judith."  Notice  of  any  objection  by  the 
purchaser  to  the  vendors'  title  was  to  be  given  before  March  2nd. 

Before  the  sale,  E.  and  M.  had  settled  their  respective  shares  in  trust  for 
themselves  and  their  husbands  during  their  respective  lives,  remainder  to 
their  issue  respectively :  and  both  had  children  under  age : 

Held  that,  as  the  children  of  E.  and  M.,  or  the  trustees  on  their  beh:ilf, 
could  not,  if  required,  join  in  conveying  to  a  purchaser,  the  vendors, 
trustees  of  Judith,  could  not  make  a  good  title ;  that  the  conditions  of  sale 
implied  that  a  good  title  could  be  so  made ;  and  that  the  purchaser  was  not 
precluded  by  the  conditions  of  sale  from  taking  this  objection. 

The  purchaser,  on  receiving  an  abstract  of  title,  gave  notice  to  the  vendors 
by  letter,  before  March  2nd,  that  he  objected  to  the  title  on  the  ground  that 
a  sale  could  not  be  made  in  Judith's  lifetime ;  and  he  sent,  with  the  letter, 
a  oonyeyanoer*s  opinion  that  a  title  could  not  be  made  during  Judith's  life, 
because  the  trustees  under  the  settlements  of  E.  and  M.  could  not  join  in 
a  conveyance  without'  breach  of  trust.  No  other  statement  of  objection 
was  made  before  March  2nd : 

Held  that  there  was  a  good  notice  of  the  objection  which  ultimately 
preTailed,  within  the  time  limited. 

Assumpsit  for  money  had  and  received,  and  interest,  and  on  an 
accoant  stated.  Particular  of  demand,  for  4922.  16«.,  being  the 
deposit  paid  by  plaintiff  to  defendants  on  a  contract  of  sale  made 
between  plaintiff  and  defendants  in  January  or  February,  1849, 
whereby  certain  lands  and  premises  at  Tutbury  in  ^Staffordshire  [  *92  j 
were  agreed  to  be  sold  and  conveyed  to  plaintiff,  and  to  which  lands 
«kc.  defendants  have  failed  to  show  a  good  title  (l).  Plea,  by  each 
defendant,  Non  <u9umpsiU    Issues  thereon. 

On  the  trial,  before  Patteson,  J.,  at  the  Stafford  Spring  Assizes, 
1851,  it  appeared  that  the  premises  in  question  were  put  up  for 
sale  by  auction  on  January  2nd,  1849,  under  certain  conditions, 
and  were  bought  in,  but  were  immediately  afterwards  purchased  on 
behalf  of  the  plaintiff  (who  paid  4922.  16«.  deposit),  subject,  by  an 
agreement  which  the  purchaser  signed,  to  the  above  conditions  of 
sale.  The  defendants  Hide  and  Cope,  the  vendors,  were  trustees  under 
a  settlement  made  on  the  marriage  of  Bupert  Hayne  Chawner,  since 
deceased,  with  Judith  Hide,  dated  16th  and  17th  September,  1816, 
whereby  the  premises  in  question  were  limited  to  the  use,  after 
B.  H.  Chawner's  decease,  of  the  said  Judith  for  life  ;  remainder  to 

(1)  There  was  a  further  particular,  for  which  see  p.  348,  po9U 
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MosLVT  the  defendants  Hide  and  Cope  and  their  heirs,  daring  the  life  of  Jadith, 
Hide.  in  trast  to  preserve  contingent  remainders ;  remainder  to  the  ase  of 
Hide  and  Cope  and  their  heirs,  upon  trust,  as  soon  as  conveniently 
might  he,  to  sell,  and  to  stand  possessed  of  the  purchase  money  in 
trust  for  all  and  every  the  children  of  the  said  marriage,  to  be  divided 
equally  amongst  them,  and  to  be  payable  on  their  attaining  twenty- 
one  years  of  age,  as  to  sons,  and,  as  to  daughters,  on  attaining  that 
a<;e,  or  marriage. 

There  were  three  children  of  this  marriage  living  at  the  time  of 
the  trial,  all  having  attained  the  age  of  twenty-one,  and  two  of  them, 
Elizabeth  and  Mary,  married  women,  who,  before  their  respective 
[  *»3  ]  marriages,  ^mortgaged  their  respective  shares  in  the  proceeds  of  the 
sale,  and,  by  deeds  made  in  contemplation  of  the  said  marriages 
respectively,  bearing  date  8rd  June,  1846,  and  26th  December,  1846. 
settled  the  residue  upon  themselves  and  their  respective  husbands 
for  life,  with  remainder  to  their  respective  issue,  &c.,  as  they  should 
respectively  appoint;  and,  in  default  of  appointment,  to  them 
equally.  There  were  children  living,  and  under  age,  of  both  the 
last  mentioned  marriages. 

The  14th  condition  of  sale  appeared  on  the  evidence  to  have  been 
as  follows. 

''By  the  settlement  made  on  the  marriage  of  the  said  Judith 
Chawner,  then  Judith  Hide,  spinster,  with  her  late  husband  "  &c., 
"  dated  '*  &c.,  "  the  premises,  except  "  &c.,  "now  stand  limited  to 
the  use  of  the  said  Judith  C.  for  life,  with  remainder  to  the  said 
Messrs.  Hide  and  Cope  and  their  heirs  during  the  life  of  the 
said  Judith  C.,  in  trust  to  preserve  contingent  remainders,  with 
remainder  to  the  use  of  the  said  Messrs.  H.  and  C.  in  trust  for  sale, 
and  to  stand  possessed  of  the  purchase  money  in  trust  for  all  and 
every  tlie  children  of  the  said  marriage,  to  be  divided  equally 
amongst  tliem,  and  be  payable  on  their  attaining  the  age  of  twenty- 
one  years.  And,  there  being  three  such  children  only,  all  of  whom 
have  attained  their  respective  ages  of  twenty-one  years,  it  is 
stipulated  that  such  children,  or  the  assigns  or  trustees  of  such  of 
them  who  have  aliened  or  settled  their  estates  and  interests,  shall, 
if  required,  join  in  the  conveyance  to  the  purchasers  at  the  pur- 
chasers* expense ;  but  no  purchaser  shall  be  at  liberty  to  object  to 
the  title  of  the  vendors  on  the  ground  that  the  sale  is  taking  plact* 
[  •s>4  ]  in  the  lifetime  of  the  said  Judith  Chawner :  nor  *shall  the  vendors 
be  required  to  enter  into  any  other  covenant  for  title  than  thai  they 
have  not  respectively  incumbered  the  said  premises." 
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By  the  18th  condition,  an  agreement  for  confirming  the  sale  under      Moblbt 
these  conditions  was  to  be  prepared  and  executed  by  the  vendors        hidk. 
and  purchaser  within  a  given  time ;  and,  in  default  thereof,  either 
party  might  cause  a  stamp  to  be  put  upon  a  form  of  contract  which 
was  annexed  to  the  conditions.     The  contract  was  stamped  accord- 
ingly :  but  an  agreement  was  afterwards  prepared  (dated  February 
1st,  1849),  and  executed  by  the  plaintiff;  and  it  embodied,  in  two 
of  its  clauses,  the  fourteenth  condition  of  sale.     It  contained  also  a 
stipulation :  "  That,  in  case  the  said  Sir  0.  Mosley,  or  any  person 
or  persons   on  his  behalf,  shall  object  to  the  vendors'  title,  or 
require  any  act,  matter  or  thing  to  be  done,  procured  or  executed 
for  completion  thereof,  notice  in  writing  of  the  particular  objection 
or  matter  required  shall  be  given  to  the  said  Edward  John  Blair" 
(iK)licitor  to  the  vendors)  ''on  or  before  the  2nd  day  of  March  next ; 
and  that,  in  default  of  such  notice,  the  said  Sir  0.  M.  and  all 
persons  claiming  under  him  shall  be  considered  as  having  accepted 
the  title  unconditionally ;  and  that  every  objection  or  requisition 
not  taken  or  made  and  so  communicated  in  writing  within  such 
period  as  aforesaid  shall  be  considered  as  waived  ;  and  that  in  this 
respect  time  shall  be  considered  as  part  of  the  contract." 

An  abstract  of  title  was  delivered  to  the  plaintiff's  attorneys  with 
the  draft  of  agreement :  and,  on  March  1st,  1849,  they  wrote  to  the 
defendants'  attorneys:  ''We  return  you  this  abstract  with  the 
opinion  of  Mr.  Vincent  Smith  upon  the  title,  to  which  we  request 
your  attention,  and  regret  to  add  that,  after  a  careful  perusal  of 
*such  opinion,  we  feel  bound  to  object  to  the  title  on  behalf  of  our  [  *i*3  ] 
client,  on  the  ground  that  a  sale  cannot  be  made  in  Mrs.  Ghawner's 
lifetime/'  The  opinion  referred  to  was,  as  to  this  point,  as  follows : 
**  I  think  it  impossible  for  a  purchaser  to  acquire  a  marketable 
title,  or  even  a  safe  holding  title,  under  a  sale  made  in  the  lifetime 
of  Mrs.  Judith  Chawner,  the  tenant  for  life.  According  to  the 
trusts  of  the  settlement  of  the  17th  of  September,  1816,  the  estate 
is  not  to  be  sold  till  after  Mrs.  Ghawner's  decease :  if,  therefore,  it 
should  be  sold  in  her  lifetime,  and  if,  at  her  decease,  the  estate 
should  from  any  circumstance  be  increased  in  value,  or  the  money 
arising  from  the  sale  should,  by  reason  of  the  deficiency  or  failure 
of  any  security  on  which  it  may  have  been  invested,  or  by  reason 
of  any  breach  of  trust,  or  otherwise,  become  diminished  in  amount, 
I  think  the  sale  undoubtedly  might,  and  in  all  probability  would, 
be  set  aside  in  a  court  of  equity.  The  question  then  is,  whether, 
notwithstanding    the   14th    condition   of  sale,   the    purchaser   is 
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Bf  nfiT.BT  compellable  to  complete  his  contract ;  and  I  am  inclined  to  thiuk  he 
HinR.  is  not.  Under  that  condition  the  purchaser  is  entitled  to  require  the 
trustees  of  the  respective  settlements  of  the  Srd  of  June,  1846,  and 
the  26th  December,  1846,  and  also  the  several  mortgagees,  to  join 
in  the  conveyance  to  him ;  from  which  stipulation  it  was  fairly  to 
be  inferred  that  their  concurrence  would  sanction  or  confirm  the 
sale.  But,  unless  the  trustees  are  authorized  by  their  respective 
settlements  to  consent  to  a  sale  in  Mrs.  Chawner*s  lifetime,  their 
joining  in  the  conveyance  would  be  useless :  in  fact,  in  the  absence 
of  a  power  or  authority  for  that  purpose,  it  would  be  a  breach  of 
trust  in  them  to  sanction  any  such  sale ;  so  that,  under  the  14th 
condition,  the  purchaser  is  entitled  to  require  the  vendors  to 
procure  certain  acts  to  be  done  which  would  be  a  breach  of  trust  in 
the  parties  doing  them.  I  think  the  trustees  of  the  respective 
settlements  of  1846,  so  far  from  being  in  a  position  to  sanction  the 
sale  in  Mrs.  Ghawner's  lifetime,  would  be  bound  to  take  such  pro- 
ceedings as  might  be  necessary  to  prevent  any  such  sale  leing 
made,  or,  if  made,  to  set  it  aside.  At  all  events  they  could  not 
safely  permit  the  trustees  of  the  settlement  of  1816  to  receive  the 
purchase  money.  I  think  the  trustees  of  that  settlement  have 
themselves  been  guilty  of  a  breach  of  trust  by  entering  into  the 
present  contract ;  and  I  do  not  think  a  court  of  equity  would  decree 
a  specific  performance  of  it." 

The  objection,  as  ultimately  taken  in  this  case,  and  specified  in 
a  further  particular  delivered  by  the  plaintiff,  was  as  follows. 

[  K6  ]  ''  That  the  defendants  were  and  are  unable  to  convey  and  assure 

to  the  plaintiff  a  good  and  marketable  title  in  fee  simple  to  the 
messuage  and  premises  agreed  to  be  conveyed,  during  the  lifetime 
of  Judith  Ghawner,  who,  at  the  date  of  the  contract,  was,  and  still 
is,  livmg. 

**  That  the  children  of  the  marriage  between  B.  H.  Ghawner  and 
Judith  Hide  were  not  legally  able  to  join  in  the  conveyance  of  the 
said  property  to  the  plaintiff. 

*'  That  the  assignees  and  trustees  of  such  of  the  children  of  the 
said  marriage  who  have  aliened  or  settled  their  estates  and  interests 
were  not  legally  able  to  join  in  such  conveyance. 

"  That,  in  consequence  thereof,  the  defendants  could  not  and  did 
not  fulfil  their  agreement,  and  were  unable  to  make  and  convey 
such  a  title  as  they  had  undertaken  to  give  to  the  plaintiff." 

The  objection  was  urged  at  the  trial,  on  behalf  of  the  plaintiff. 
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The  defendants  relied  on  the  14th  condition  of  sale,  and  contended,  Moslbt 
further,  that  specific  notice  of  the  objection  had  not  been  given  hide. 
within  the  time  required  by  the  agreement  of  February  Ist,  1849. 
The  learned  Judge  ruled  in  favour  of  the  plaintiff  on  both  points ; 
and  a  verdict  was  returned  for  him  (i).  In  this  Term,  ^hateley  on 
behalf  of  Hide,  and  Keating  on  behalf  of  Cope,  obtained  rules  nisi 
for  a  new  trial,  on  the  ground  that  the  jury  ought  to  have  been 
directed  to  find  for  the  defendants.     Corrall  v.  Cattell  (2)  was  cited. 

IV,  J.  Alexander,  Peacock  and  Phipson  now  showed  cause : 

The  plaintiff  is  not  precluded  from  this  objection  by  the  14th 
condition.    He  does  not  insist  that  the  sale  *is  irregular  as  taking       [  *97  ] 
place  in  Mrs.  Chawner's  lifetime,  but  that,  in  order  to  carry  it  out,  her 
children,  or  the  assigns  or  trustees  of  such  of  them  as  have  settled 
their  estates  and  interests,  ought,  if  required,  to  join  in  the  con- 
veyance; whereas  it  turns  out  that  the  trustees  under  the  settlements 
made  by  Mrs.  Chawner's  daughters  Elizabeth  and  Mary,  for  the 
benefit  of  their  children,  cannot  join,  the  children  being  under  age ; 
nor  can  the  children  themselves,  the  equitable  assigns,  join.    And, 
that  being  so,  it  was  not  necessary  that   the  purchaser  should 
actually  call  upon  the  trustees  or  children  to  do  that  which  they 
had  no  power  to  do.     The  14th  condition  is  an  entire  stipulation : 
no  objection  is  to  be  taken  because  Mrs.  Chawner  is  living ;  but 
the  daughters,  and  the  trustees  or  assigns  under  any  settlement 
created  by  them,  are  to  join  in  guaranteeing  the  title,  so  that  the 
continuance  of  Mrs.  Chawner's  life  may  not  create  any  actual 
difficulty.     If  she  were  not  alive,  the  concurrence  of  these  parties 
would  not  be  required;  the  complaint  is  that,  being  wanted  by 
reason  of  her  being  alive,  a  necessity  contemplated  at  the  time  of 
sale,  it  cannot  be  had.     The  purchaser,  then,  is  discharged,  and 
entitled  to  recover  back  his  deposit.     In  Corrall  v.  Cattell  (2)  there 
was  a  distinct  stipulation  that  no  objection  should  be  made  by  the 
purchaser  on  account  of  a  particular  deed,  supposed  to  be  a  forgery, 
but  which,  on  the  trial  of  the  cause,  was  found  to  be  genuine. 
There    the    specific    objection,  afterwards  taken,    was    expressly 
provided  against,  whether  the  deed  should  be  genuine  or  not. 
Here  the  objection  is  not  the  particular  one  which  the  condition 
excludes,  but  is  founded  upon  the  entire  agreement  between  the 
^parties.     As  to  the  time  of  taking  the  objection;   the  letter  of       l*^^] 

(1)  A  bill   of  exoeptions  wae  ten-  (2)  51  R.  B.  794  (4  M.  ft  W.  784). 

dered,  but  not  proceeded  npon. 
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M08LRT      March  let,  1849,  which  is  within  the  period  limited,  states,  simply, 

HioB.        "  that  a  sale  cannot  be  made  in  Mrs.  Ghawner's  lifetime :  '*  this, 

of  itself,  might  be  insufficient ;  but  the  opinion  of  counsel,  forwarded 

at  the  same  time,  discloses  the  whole  ground  now  taken  by  the 

plaintiff. 

Whateley,  Keating  and  J.  Gray,  contra : 

The  defendants  do  not  assert  that  they  have  made  a  good  title, 
but  that  the  agreement  on  their  part  is  performed.  The  stipulation 
in  the  14th  condition  was  intended  only  to  limit  the  chances  of 
objection  by  precluding  the  trustees  who  might  join  in  the  con- 
veyance from  alleging  at  a  future  time  that  it  was  made  during 
Mrs.  Gbawner's  life.  It  was  not  meant  that  the  trustees  should 
warrant  the  title :  such  a  provision  would  have  been  nugatory ;  for, 
in  equity,  no  good  title  could  be  made  in  Mrs.  Gbawner's  lifetime. 

(Lord  Gahpbell,  Gh.  J. :  Does  not  the  condition  mean  that  the 
trustees  shall  join  effectually  ?) 

They  are  to  join  only  if  required,  which  is  at  the  option  of  the 
purchaser. 

(Lord  Gampbell,  Gh.  J. :  Their  joining,  under  these  circumstances, 
would  be  no  safety  to  liim.) 

That  was  never  contemplated.  He  would  be  secure  against  the 
children  of  Mrs.  Ghawner,  and  their  trustees,  but  could  not  be 
secure  against  the  children  of  two  of  those  children.  To  that 
extent,  but  not  farther,  the  vendors  undertake  to  give  title:  the 
plaintifif  might,  if  he  thought  proper,  take  the  chances  of  purchasing 
with  such  a  title.  If  it  was  intended  that  a  perfectly  good  title  at 
law  and  in  equity  should  be  made,  or  if  it  had  been  certain  that 
such  a  title  could  be  made,  it  would  have  been  idle  to  stipulate 
against  the  equitable  objection  arising  from  the  continuance  of 
[  *9'.)  ]  Mrs.  Gbawner's  *life.  The  trustees  could  not  remove  that,  but 
undertook  that  it  should  be  obviated  as  far  as  could  be  done  bv 
other  parties  joinhig. 

(Patteson,  J. :  The  stipulation  as  to  the  children  joining  seem^ 
to  imply  that  they  shall  be  in  a  condition  to  do  so. 

Lord  Gampbell,  Gh.  J. :  That  their  joining  shall  be  of  some 
use.) 

The  effect  of  tint  stipulation,  if  it  were  not  qualified  by  the  proviso 
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against  objecting  to  the  sale  as  made  in  Mrs.  Cbawner's  life,  would      Moslet 
he  a  complete  warranty.    A  party  may,  if  he  pleases,  stipulate  for        nioK. 
taking  a  very  imperfect  title  ;  and,  here,  the  purchaser  has  consented 
to  take  one  which  carries  with  it  some  risk  of  being  involved  in  an 
equity  suit.    The  argument  on  the  other  side  wholly  annuls  the 
14th  condition.    But  for  the  existence  of  parties  who  could  not  join, 
a  good  title  might  have  been  made  in  Mrs.  Ghawner's  lifetime : 
the  existence  of  such  parties  is   the  very  contingency  provided 
against  (and  no  other  can  have  been  contemplated)  in  the  stipula- 
tion that  the  continuance  of  Mrs.  Chawner*s  life  shall  not  be  made 
an  objection.     Some  effect  must  be  given  to  that  stipulation  ;  and 
it  is  incumbent  on  the  plaintiff  to  point  out  something  in  the  con- 
dition which  may  have  a  countervailing  effect.      (On  this  point 
Gray  cited  the  language  of  Lord  Brougham,  L.  G.  in  Thoimhill 
V.  HaU(i):  "I  hold  it  to  be   a  rule,"   to   "decisive  the  other 
way.") 

LoBD  Caxpsbll,  Gh.  J. : 

I  think  the  ruling  of  my  brother  Patteson  was  right.     There  is 
no  doubt  that  a  purchaser  may  agree  to  a  bad  title,   or  none- 
Bat  the  question  is,  for  what  the  purchaser  stipulated  in  this  case. 
Properly,  the  sale  ought  not  to  have  taken  place  *till  the  death  of      [  *ioo  ] 
Mrs.  Chawner ;  but  it  was  effected  in  her  lifetime ;  and  the  14th 
condition  of  sale  is :  "  There  being  three  such  children  "   (of  the 
marriage  of  Bupert  Hayne  Ghawner  and  Judith  Hide),  "  all  of 
whom  have  attained  their  respective  ages  of  twenty-one  years,*'  it  is 
stipulated  that  such  childrei>,  or  the  assigns  or  trustees  of  such  of 
them  who  have  aliened  or  settled  their  estates  and  interests,  shall, 
if  required,  join  in  the  conveyance  to  the  purchasers."     The  question 
is,  what  is  meant  by  that  stipulation.     The  defendants  contend 
that  it  is  enough  if  the  trustees,  without  having  the  complete  power, 
agree  to  execute  the  conveyance.    But  I  think  the  meaning  must  be 
that  they  shall  join,  and  have  power  to  join  effectually :  not  that 
they  shall  bo  join  as  to  commit  a  breach  of  trust.     They  have  no 
iK>wer  on  behalf  of  the  children  of  Elizabeth  and  Mary ;  and  there- 
fore they  cannot  join  in  the  sense  of  the  condition :  and  I  think 
that  is  an  objection  which  the  plaintiff  is  entitled  to  take.     As  to 
the  time  at  which  the  objection  was  taken :  I  think  the  letter  of 
March  Ist,  and  the  opinion,  taken  together,  raised  it  sufficiently, 
and,  therefore,  that  it  was  in  time. 

(1)  37  B.  B.  1  (2  CI.  &  Fin.  22,  36). 
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M08LEY      Pattbson,  J.: 

Hide.  The  argument  I  have  heard  confirms  the  opinion  I  entertained 

at  the  trial.  The  trustees  under  Mrs.  Ghawner's  settlement  were 
entitled  to  sell  the  property  and  divide  the  proceeds,  at  her  death ; 
and  they  could,  then,  have  made  a  good  title  :  but,  choosing  to  sell 
in  her  lifetime,  they  make  known  that  fact  by  the  conditions  of  sale. 
They  could  not  but  know  how  the  estate  stood  when  they  published 
the  conditions.  By  them  they  disclosed  that  there  were  children 
of  the  marriage  of  Judith  and  Bupert  Hayne  Chawner,  but  not 

[  *  101 1  *  that  those  children  had  married,  made  a  settlement  of  their  interests, 
or  had  children :  and  then  they  stipulate  that  a  purchaser  shall 
not  object  to  the  sale  as  taking  place  in  the  lifetime  of  Judith 
Chawner.  If  the  condition  had  made  no  reference  to  any  other 
parties  than  Judith  and  her  children,  I  do  not  say  that  the  pur- 
chaser must  not  have  run  the  risk  of  such  a  title  as  the  trustees 
can  now  make :  but  it  is  stipulated  here  that  the  children  of  Judith, 
''  or  the  assigns  or  trustees  of  such  of  them  who  have  aliened  or 
settled  their  estates  and  interests,  shall,  if  required,  join  in  the 
conveyance  :*'  that  is,  that  all  who  may  be  prejudiced  by  the  sale 
shall  join :  which  implies  that  they  are  in  a  capacity  to  do  so. 
Whether  they  were  fo  or  not  was  known  to  the  sellers,  but  not  to 
the  purchasers.  It  is  true  that  the  stipulation,  as  now  construed, 
may  do  away  with  the  other  part  of  the  condition :  but  the  condition 
is  framed  by  the  sellers  ;  and,  if  this  is  the  consequence,  it  is  their 
fault.  The  latter  part  of  the  condition,  as  construed  by  the  defen- 
dants, cannot  have  been  intended  by  the  parties ;  nor  do  I  see,  on 
that  construction,  what  can  have  boen  meant  by  it.  I  think  the 
whole  is  tantamount  to  a  stipulation  that  all  the  parties  referred  to 
should  join,  and  were  in  a  capacity  to  do  so. 

WlOHTMAN,  J.  (1) : 

This  appears  to  me  a  clear  case.  The  trustees  had  power  to  sell 
on  Mrs.  Ghawner's  death,  but  not  before :  her  life  was  an  obvious 
defect  in  the  title.  It  was  not  to  be  expected  that,  in  the  face  of 
such  an  objection,  a  purchaser  would  come  forward  ;  and  therefore 
[  *102  ]  this  condition  was  introduced.  It  is  urged  *that  all  objections  to 
the  title  were  to  be  taken  before  the  2nd  of  March,  and  that  the  only 
objection  taken  by  the  specified  time  was  that  from  which  the  pur- 
chaser was  precluded,  namely,  that  Mrs.  Ghawner  was  living.  But 
that  is  not  so.  In  truth  the  point  taken  is  hardly  an  objection  k> 
(1)  Coleridge,  J.  was  absent  on  account  of  ill  health. 
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the  title,  but  rather  an  insistmg  on  performance  of  the  condition,       Mosley 
namely  that  the  children,  or  the  assigns  or  trustees  of  those  who        hide. 
bad  aliened  or  settled,  should  join  in  the  conveyance.    The  clause 
must  have  been  intended  to  obviate  that  defect  of  title  which  was 
evident,  and  must  be  taken  to  have  implied  that  the  assigns  or 
trustees  were  in  a  capacity  to  join. 

Rule  discharged. 


SIEVEWRIGHT  v.  ARCHIBALD  (l).  issi. 

(17  a  B.  103—127;  8.  C.  20  L.  J.  Q.  B.  629 ;  15  Jur.  917.)  Jw/Z/n.' 

A  broker  authorised  by  plaintiff  to  soil  500  tons  of  Dunlop's  iron,  made  pTTT  ^ 
a  bargain  with  defendant  to  sell  it  to  him  for  a  price  exceeding  lOZ.  The 
broker  sent  a  note  to  the  plaintiff  expressing  that  he  had  sold  for  him 
500  tons  Dunlop's  iron ;  and  a  note  to  the  defendant  expressing  that  he 
had  bought  for  him  500  tons  Scotch  iron.  Dunlop's  is  Scotch  iron,  but  not 
the  only  kind  of  Scotch  iron.  The  broker  made  no  signed  entry  in  his 
book.  After  this  there  was  a  negotiation  between  plaintiff  and  defendant 
as  to  the  terms  on  which  the  defendant  might  be  let  off  the  contract,  in 
which  both  treated  the  contract  as  binding ;  but  there  was  nothing  to  show 
whether  they  considered  the  contract  to  bo  for  Scotch  iron  generally,  or 
only  for  Dunlop's,  or  that  either  was  aware  of  the  variance  in  the  notes. 
The  plaintiff  brought  an  action  as  on  a  contract  to  deliver  Dunlop's  iron. 
Non  aasumpait  was  pleaded ;  and  at  the  trial  the  variance  between  the  notes 
appeared.  The  declaration  was  then  amended,  so  as  to  make  the  contract 
be  to  deliver  Scotch  iron;  and  the  jury  found  that  the  defendant  had 
ratified  the  contract  contained  in  the  bought  note.  Verdict  for  plaintiff. 
On  motion  to  enter  a  verdict  for  defendant : 

Held,  by  Lord  Campbell,  Oh.  J.  and  Patteson  and  Wiohtman,  JJ., 
that  the  variance  between  the  bought  and  sold  notes  was  material ;  and 
that  there  was  no  sufficient  memorandum  of  a  contract  to  satisfy  the 
Statute  of  Frauds,  29  Oar.  II.  c.  3,  s.  17  (2). 

Held,  also,  that  there  was  no  evidence,  on  which  the  jury  could  act,  of 
a  ratification  of  the  contract. 

EaLE,  J.  dissenting  upon  both  points. 

Assumpsit  for  not  accepting  iron  (s).      Flea  (among  others) :  Non 
assumpsit    Issue  thereon. 

The  cause  was  tried  before  Lord  Campbell,  Gh.  J.  at  the  sittings       [  ^^^  ] 
in  London  after  Michaelmas  Term,   1850.      The  pleadings,  the 
manner  in  which  they  were  amended,  and  the  points  reserved,  are 
fully  stated  in  the  judgment  of  Lord  Campbell,  Ch.  J.  (4). 

Watson,  in  the  ensuing  Term,  obtained  a  rule  nisi  to  enter  a 
verdict  for  the  defendant  pursuant  to  the  leave  reserved. 

(1)  See  Benjamin  on  Sale,  5th  ed.,      (56  &  57  Vict.  c.  71),  s.  4.— A.  C. 
pp.  290— 297.— A.  0.  (3)  See  pp.  365,  367,  post, 

(2)  See  now  Sale  of  Goods  Act,  1893  (4)  Post,  p.  365. 
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Sieve-  Bovill,  in  Easter  Term(i),  showed  cause;  and  Watson  and 

r.  Hawkins  were  heard  in  support  of  the  rule.     The  arguments  used 

Abohibald.   ^^^  cases  cited  will  appear  suflBciently  by  the  judgments. 

Cur,  adv.  vult. 

In  this  Term  (June  17th),  the  Court  being  divided  in  opinion, 
the  learned  Judges  delivered  separate  judgments. 

Eblb,  J. : 

In  this  case  it  appeared,  by  the  evidence  of  the  broker  at  the  trial, 
that  he  agreed  with  the  defendant  to  sell  to  him  500  tons  of  Danlop*s 
iron ;  that  Dunlop's  iron  was  Scotch ;  that  he  delivered  to  the 
defendant  a  bought  note,  in  which  the  thing  bought  was  named 
Scotch  iron,  and  to  the  plaintiff  a  sold  note,  in  which  the  thing  sold 
was  named  Dunlop*s  iron  :  and  it  further  appeared  that  the  defen- 
dant had  repeatedly  admitted  the  existence  of  some  contract  by 
requesting  the  plaintiff  to  release  him  therefrom  upon  terms. 
[  ♦los  ]  The  plaintiff  had  declared  for  not  accepting  Dunlop's  *iron  :  but, 

on  the  defendant  producing  the  bought  note,  so  that  it  was  in 
evidence,  and  objecting  that  there  was  no  contract  because   the 
bought  and  sold  notes  varied,  the  plaintiff  then  contended  that  the 
defendant  had  ratified  the  contract  expressed  in  the  bought  note 
sent  to  the  defendant.     The  declaration  was  then  amended  to  agree 
with  the  bought  note ;  and  the  jury  found  their  verdict  for   the 
plaintiff,  and  that  the  defendant  had  ratified  the  contract  alleged  in 
the  amended  declaration.     I  take  this  to  be  the  substance  of  the 
evidence,  as  stated  more  fully  in  the  judgment  of  the  Lord  Chief 
Justice.     The  defendant  obtained  a  rule  to  set  aside  this  verdict 
for  the  plaintiff,  and  enter  it  for  the  defendant,  on  two  grounds  : 
First,  he  contended  that  in  cases  where  a  contract  has  been  made 
by  a  broker,  and  bought  and  sold  notes  have  been  delivered,  they 
alone  constitute  the  contract ;  that  all  other  evidence  of  the  contract 
is  excluded ;  and  that,  if  they  vary,  a  contract  is  disproved ;  and 
that  the  notes  now  in  question  did  vary :  and,  secondly,  he  con- 
tended that,  if  evidence  was  in  such  cases  admissible,  there  was  no 
evidence  here  to  go  to  the  jury  to  prove  the  ratification  of  the  con- 
tract alleged  in  the  amended  declaration.    But,  after  considering 
the  argument,  it  appears  to  me  that  he  has  failed  to  establish  either 
ground. 

(1)  April  16th.    Before  Lord  Campbell,  Ch.  J.,  Patteson,  Wightmaii  and 
Erie,  JJ. 


Archibald. 
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With  respect  to  the  first  ground:  I   would  observe  that   the       Sikvk- 

WRIC  HT 

question  of  the  eflfect  either  of  an  entry  in  a  broker's  book  signed  v. 

I>j  him,  or  of  the  acceptance  of  bought  and  sold  notes  which  agree, 
is  Dot  touched  by  the  present  case.     I  assume  that  sufficient  parol 
evidence  of  a  contract  in  the  terms  of  the  bought  note  delivered  to 
the  defendant  has  been  tendered,  and  that  the  point  is.  Whether 
such  evidence  is  inadmissible  because  a  sold  note  was  delivered  to 
the  plaintiff?  in  other  words,  *  Whether  bought  and  sold  notes,       [*106] 
without  other  evidence  of  intention,  are  by  presumption  of  law  a 
contract  in  writing  ?    I  think  they  are  not.     If  bought  and  sold 
notes  which  agree  are  delivered,  and  accepted  without  objection, 
such  acceptance  without  objection  is  evidence  for  the  jury  of  mutual 
Bssent  to  the  terms  of  the  notes :  but  the  assent  is  to  be  inferred  by 
the  jury  from  their  acceptance  of  the  notes  without  objection,  not 
from  the  signature  to  the  writing,  which  would  be  the  proof  if  they 
constituted  a  contract  in  writing.    This  seems  to  me  to  be  the  effect 
of  the  evidence  of  mercantile  usage  relating  to  bought  and  sold 
notes,  given  in  Haives  v.  Farster  (i)  mentioned  below  ;  and  this  is 
the  ground  on  which  the  verdict  in  that  case  is  to  be  sustained, 
according  to  the  opinion  of  Parkb,  B.  expressed  in  Tliornton  v. 
Charles  (2).     The  form  of  the  instruments  is  strong  to  show  that 
Ihey  are  not  intended  to  constitute  a  contract  in  writing,  but  to  give 
information  from  the  agent  to  the  principal  of  that  which  has  been 
done  on  his  behalf:  the  buyer  is  informed  of  his  purchase,  the 
seller  of  his  sale ;  and  experience  shows  that  they  are  varied  as 
mercantile  convenience  may  dictate.    Both  may  be  sent,  or  one,  or 
neither;  they  may  both  be  signed  by  the  broker,  or  one  by  him, 
and  the  other  by  the  party ;  the  names  of  both  contractors  may  be 
mentioned,  or  one  may  be  named  and  the  other  described ;  they 
may  be  sent  at  the  time  of  the  contract,  or  after,  or  one  at  an 
interval  after  the  other.    No  person,  acquainted  with  legal  con- 
sequences, would  intend  to  make  a  written  contract  depend  on 
separate  instruments,  sent  at  separate  times,   in  various  forms, 
neither  party  having  seen  both  instruments :  such  a  process  is  con- 
irary  to  the  nature  of  *contracting,  of  which  the  essence  is  inter-       [  *i^n 
change  of  consent  at  a  certain  time.    The  governing  principle  in 
re3])ect  of  contracts  is  to  give  effect  to  the  intention  of  the  parties  ; 
and,  where  the  intention  to  contract  is  clear,  it  seems  contrary  to 
that  principle  to  defeat  it  because  bought  and  sold  notes  have  been 

:i)  42   11.  B.  803  (1  Moo.  &  Bob.  (2)  60  E.  R.  896  (9  M.  &  W.  802). 

'-^iH,  372). 
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Sieve-       delivered  which  disagree.     They  are  then  held  to  constitate  the 
r.  contract  only  for  the  purpose  of  annulling  it. 

Abchidald.  j|.  gggmg  ^  jjjQ  therefore  that,  upon  principle,  the  mere  delivery 
of  bought  and  sold  notes  does  not  prove  an  intention  to  contract  in 
writing,  and  does  not  exclude  other  evidence  of  the  contract  in  case 
they  disagree.  Before  examining  the  authorities  on  which  this  pro- 
position is  supposed  to  be  founded,  I  would  draw  attention  to  the 
distinction  between  evidence  of  a  contract,  and  evidence  of  a  com- 
pliance with  the  Statute  of  Frauds.  The  question  of  compliance 
with  the  statute  does  not  arise  until  the  contract  is  in  proof.  In 
case  of  a  written  contract  the  statute  has  no  application.  In  case 
of  other  contracts,  the  compliance  may  be  proved  by  part  payment, 
or  part  delivery,  or  memorandum  in  writing  of  the  bargain. 
Where  a  memorandum  in  writing  is  to  be  proved  as  a  compliance 
with  the  statute,  it  differs  from  a  contract  in  writing,  in  that  it  may 
be  made  at  any  time  after  the  contract,  if  before  the  action  com- 
menced (i) ;  and  any  number  of  memoranda  may  be  made,  all 
being  equally  originals  ;  and  it  is  sufficient  if  signed  by  one  of  the 
parties  only  or  his  agent ;  and  if  the  terms  of  the  bargain  can  be 
collected  from  it,  although  it  be  not  expressed  in  the  usual  form  of 
an  agreement:  Egerton  v.  Matlieivs  (2). 
[  *108  ]  I  now  advert  to  the  authorities  usually  cited  on  this  *point.    In 

Thornton  v.  Kempster  (a)  the  bought  and  sold  notes  could  not  be 
reconciled,  and  no  other  evidence  appears  to  have  been  offered  of 
the  contract,  and  the  plaintiff  did  not  adopt  the  note  delivered  to 
the  defendant ;  and  he  was  nonsuited.  As  the  case  stands  in  the 
reports,  there  was  no  evidence  of  mutual  assent  to  the  contract 
alleged  by  the  plaintiff.  The  point  was  not  raised  whether  other 
evidence  of  the  contract  was  admissible.  In  Gumming  v.  Roebuck  {4) 
the  statement  is,  that  the  bought  and  sold  notes  varied ;  and  Gibbs, 
Gh.  J.  is  reported  to  have  ruled  that,  if  the  broker  delivers  a 
different  note  of  the  contract  to  each  party  contracting,  there  is  no 
valid  contract ;  and  he  nonsuited  the  plaintiff.  In  this  case  also  it 
does  not  appear  that  any  other  evidence  of  the  contract,  besides 
the  notes,  was  offered ;  and  if  not,  this  ruling  is  in  the  same  way 
irrelevant  to  the  present  question.  The  learned  Judge  is  reported 
to  have  added  that  a  case,  which  states  the  entry  in  the  broker*s 

(1)  See  Lncaa  v.   Dixon  (1889)   22  (3)  15  B.  R.  658  (5  Taunt  7S6). 

Q.  B.  D.  357,  362,  58  L.  J.  Q.  B.  161.  (4)  Kelt,  N.  P.  C.  172.   [See  30  E,  E. 

—A.  C.  263.] 

(2)  8  R.  B.  489  (6  East,  307). 
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book  to  be  the  original  contract,  has  been  since  contradicted.    The       sieve- 

WRIGHT 
V. 


facts  in  relation  to  which  this  opinion  was  expressed  are  not  given  ; 
if  it  was  intended  to  be  unqualified  there  is  authority  and  principle  Abchibald. 
against  it.  In  Heynian  v.  Neale{i)  an  entry  was  made  in  the 
broker's  book,  and  bought  and  sold  notes  were  delivered,  and  the 
defendant  returned  the  bought  note,  and  contended  that  there  was 
no  contract  till  the  note  delivered  was  assented  to.  Lord  Ellen- 
BORocoH  held  that  neither  party  could  recede  from  a  contract  after 
it  was  entered  in  the  book,  that  the  bought  and  sold  note  is  not  sent 
on  approbation  nor  does  it  constitute  the  contract,  it  is  only  a  copy 
of  the  entry,  ♦which  would  be  valid  although  no  bought  or  sold  [  *I09  ] 
note  was  sent.  In  Grant  v.  Fletcher  (2)  the  plaintiff  proved  a  verbal 
contract  of  purchase  by  the  broker,  and,  to  comply  with  the  statute, 
gave  in  evidence  an  unsigned  entry  in  the  broker's  book,  and 
imperfect  bought  and  sold  notes;  and  a  nonsuit  was  supported, 
because  these  imperfect  instruments  did  not  constitute  a  sufficient 
memorandum  in  writing  of  the  bargain.  In  the  judgment,  it  is 
stated  that  the  entry  in  the  broker's  book  is  the  original,  and  the 
bought  and  sold  notes  ought  to  be  copies  of  it,  and  that  a  valid 
contract  may  probably  be  made  by  perfect  notes  signed  by  the 
broker  and  delivered  to  the  parties,  although  the  book  be  not 
signed:  the  Court  therefore  was  far  from  holding  the  notes,  if 
delivered,  to  be  the  sole  evidence  of  the  contract.  In  Oooin  v. 
Aflal)  (3)  the  broker  had  made  an  unsigned  entry  in  his  book,  and 
had  delivered  to  the  parties  signed  bought  and  sold  notes ;  it  was 
objected  that  the  entry  in  the  book  was  the  original,  and  that  there- 
fore the  notes  were  inadmissible ;  and  this  objection  was  only 
overruled  after  argument  on  a  special  case.  The  Court  therefore 
was  still  far  from  recognising  the  doctrine  that  bought  and  sold 
notes  are  the  contract  itself.  In  Thornton  v.  Meiix  (4)  Abbott, 
Ch.  h  states  that  he  used  to  think  the  broker's  book  the  proper 
evidence  of  the  contract,  but  he  afterwards  changed  his  opinion* 
and  held,  conformably  with  the  rest  of  the  Court,  that  the  copies 
delivered  to  the  parties  were  the  evidence  of  the  contract  they  had 
entered  into.  It  is  obvious  that  this  ruling  does  not  follow  from 
the  judgments  that  had  lately  preceded  it ;  it  avows  a  late  change 
of  opinion;  it  was  not  acted  on  in  *the  case,  so  as  to  nonsuit  [*'^^J 
the  plaintiffs  thereon,  but  the  trial  proceeded,  and  the  plaintiffs 
were  nonsuited  on  another  ground ;   and  therefore  there  was  no 

'M  2  Camp.  337.    [Seo  30  H  B.  2G3.]  (3)  30  B.  B.  262  (G  B.  &  C.  117). 

ri)  29  B.  B.  286  (5  B.  &  C.  436).  (4)  31  B.  B.  71 1  (Moo.  &  Mai.  43). 
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SiKVK-       opportunity  to  review  the  ruling  in  banc :  and  both  the  last  cases 
«.  are  expressed  as  if  a  contract  in  writing  was  necessary  for  a  contract 

Archibald,  ^j  ^^^q  of  chattels.  In  Haices  y.'Forster  (i)  the  contract,  as  stated  in 
the  bought  and  sold  notes,  varied  from  the  contract  as  stated  in  the 
broker's  book.  On  the  first  trial  the  plaintiffs'  note  only  was  iu 
evidence  and  the  broker's  book  was  excluded.  On  the  second  trial, 
the  plaintiffs  relied  on  both  the  notes,  with  the  evidence  of  some 
merchants  stating  that  they  always  looked  to  the  bought  and  sold 
notes  as  the  contract,  and  that,  if  the  note  was  not  consonant  to 
their  direction  to  the  broker,  they  returned  it;  the  defendants 
relied  on  the  entry  in  the  broker's  book :  the  jury  were  directed  to 
find  for  the  plaintiffs  if  the  bought  and  sold  notes  in  their  opinion 
constituted  the  contract ;  and  they  found  for  the  plaintiffs.  This 
case  ought  not  to  be  taken  to  establish  the  general  proposition  of 
law,  that  the  notes  in  all  cases  constitute  the  contract.  The  verdict 
may  well  be  supported  upon  the  facts  of  the  case,  as  the  acceptance 
of  the  notes  without  objection  was  evidence  for  the  jury  of  mutual 
assent  to  a  contract  upon  the  terms  expressed  in  those  writings, 
which  agreed.  This  view  is  explained  by  Pabkb,  B.  in  lliomton  v. 
Charles  (2),  where  he  says,  speaking  of  Uaives  v.  Forster  (1) :  **  The 
jury  found  that  the  bought  and  sold  notes  were  evidence  of  the 
contract,  but  on  the  ground  that  those  documents,  having  been 
delivered  to  each  of  the  parties  after  signing  the  entry  in  the  book, 

[  *iii  ]  constituted  evidence  of  a  new  contract  *made  between  the  parties, 
on  the  footing  of  those  notes.  That  case  may  be  perfectly  correct ; 
but  it  does  not  decide,  that  if  the  bought  and  sold  notes  disagree, 
or  there  be  a  memorandum  in  the  book  made  according  to  the 
intention  of  the  parties,  that  memorandum,  signed  by  the  broker, 
would  not  be  good  evidence  to  satisfy  the  Statute  of  Frauds."  The 
same  learned  Judge  expresses  himself  to  the  same  effect  in  Pitt^  v. 
Beckett  (3).  It  is  clear  also  that,  if,  according  to  the  opinion  of  the 
witnesses,  there  is  a  right  to  return  the  note  if  contrary  to  instruc- 
tions, the  keeping  of  the  note  makes  it  binding,  and  not  the 
signature. 

These  are  the  principal  authorities  cited  by  Mr.  SmiUi  On 
Mercantile  Law  (4),  in  support  of  the  principle  now  discussed :  and 
from  this  review  I  gather  that,  in  the  greater  number  of  the  cases. 
the  doctrine,  that  bought  and  sold  notes  are  the  sole  evidence  of  the 

(1)  42  R.  R.  803  (1  Moo.  &  Rob.  368).  (3)  67  R.  R.  798  (13  M.  &  W.  74:V- 

(2)  60  R.  R.  896  (9  M.  &  W.  804,  (4)  Smith,  Merc.  L.  452,  4th  ed, 

807), 
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contract,  is  not  recognised,  nor  was  the  point  decided  that  other       Sibv^b. 
evidence  of  the  contract  and  of  a  compliance  with  the  statute  is      ^*^^"'' 
inadmissible,  if  bought  and  sold  notes  have  been  delivered  which   Archibald. 
disagree.    And,  if  the  principle  is  not  established  by  direct  authority, 
the  manifest  evil  resulting  from  it  is  a  strong  ground  for  believing 
that  it  is  not  founded  on  law. 

Then,  if  other  evidence  of  the  contract,  and  of  a  compliance  with 
the  statute,  was  admissible,   the  second  question  raised  by  the 
defendant  remains  to  be  considered,  namely  whether  there  was 
sufficient  evidence  to  sustain  the  verdict  for  the  plaintiff.     Upon 
this  point  I  think  the  jury  were  warranted  in  inferring  that  the 
substance  of  the  contract  was  as  alleged  in  the  amended  declaration 
*and  as  stated  in  the  defendant's  note.    The  broker  who  made  the      [  •112  ] 
contract  appears  to  have  so  understood  it,  as  he  so  expressed  it  at 
the  time ;  the  defendant,  with  whom  he  made  it,  probably  so  under- 
stood it,  as  he  kept  the  note  in  that  form  without  objection,  and 
treated  for  a  compromise  on  the  assumption  that  he  was  bound 
thereby,  and  produced  it  at  the  trial  as  the  contract.     The  plaintiff 
might  well  so  understand  it ;  for,  as  Dunlop's  iron  was  a  Scotch 
iron,  the  article  which  he  intended  to  deliver  was  the  article  which 
the  defendant  intended  to  buy.     There  is  no  evidence  that  Scotch 
iron  made  by  Dunlop  was  better  than  any  other  Scotch  iron :  on 
the  contrary,  it  is  probable  from  the  conduct  of  the  parties  that  the 
mention  of  Dunlop's  name  was  an  immaterial  accident,  not  affecting 
the  substance  of  the  bargain.    As,  in  the  case  of  the  purchase  of 
wheat  or  other  article  of  usual  supply  by  its  known  denomination, 
if  the  dock  where  it  was  stored,  or  the  ship  in  which  it  was  brought, 
was  mentioned  in  one  note  and  omitted  in  another,  the  ommission 
of  the  place  would  I  presume  be  held  immaterial,  so  the  omission 
of  the  manufacturer  of  Scotch  iron  in  the  defendant's  note  ought  to 
he  held  immaterial  if  the  subject  of  his  purchase  was  intended  to  be 
Scotch  iron ;  and  his  conduct  is  good  evidence  of  such  intention. 
If  the  evidence  was  that  the  defendant  had  proposed  to  buy  Scotch 
iron,  and  that  the  plaintiff  had  proposed  to  sell  him  the  article  he 
wanted,  namely  Dunlop's,  and  the  defendant  had  described  his 
contract  to  be  a  purchase  of  Scotch  iron  in  a  memorandum  made  at 
the  time,  the  jury  would  infer  that  Scotch  iron  was  of  the  substance 
of  the  contract.    The  evidence  now  in  the  case  appears  to  me  to 
warrant  the  same  conclusion.    If  the  substance  of  the  contract  was 
as  alleged  in  the  defendant's  *nOte,  that  note  alone  would  be  a       [  *n3  ] 
sofficient  memorandum  of  the  bargain  signed  by  an  agent  within  the 
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Sieve-  statute.  The  note  delivered  to  the  defendant  was  held  sufficient  by 
WRIGHT  j^^^j  Kenyon  in  Rucker  v.  Cavwieyer  (i) :  one  note  only  was  offered  in 
Abchibald.  evidence  by  the  plaintiffs  in  Powell  v.  Divett  (2) ;  and  no  objection 
was  made  on  that  account:  one  note  alone  was  held  by  Lord 
Dekman  to  be  sufficient  in  Hawes  v.  Forster  (8) :  one  note,  signed  by 
the  defendant,  was  held  sufficient  in  Roive  v.  Osborne  (4),  though  it 
varied  from  the  note  signed  by  the  plaintiff's  broker  which  had  been 
sent  to  the  defendant.  But  it  is  not  necessary  to  discuss  whether 
one  note  alone  would  be  a  sufficient  memorandum ;  for,  if  the 
substance  of  the  contract  was  as  is  alleged,  the  notes  did  not  sub- 
stantially vary.  As  it  was  held,  in  Bold  v.  Rayner  (5),  that  several 
apparent  differences  in  the  terms  of  bought  and  sold  notes 
might  be  reconciled  by  evidence  of  mercantile  usage  in  respect  of 
those  terms,  so,  where  two  descriptions  are  used  in  those  instru- 
ments of  that  which,  in  the  intention  of  the  parties,  may  be  the  same 
article,  I  think  the  apparent  discrepancy  may  be  removed  by 
evidence  of  such  intention,  and  that,  if  both  notes  were  essential  to 
the  plaintiff's  case,  both  may  be  reconciled  upon  this  evidence  and 
held  valid ;  they  not  being  inconsistent  as  was  the  case  in  Thornton 
V.  Kempster  (n). 

If  it  is  further  objected,  for  the  defendant,  that  the  question  of 
ratification  was  left  to  the  jury  instead  of  asking  them  what  was 
the  substance  of  the  contract,  it  appears  to  me  that  the  jury  intended 
[  *1H  ]  to  find  that  the  *con tract  was  as  alleged  in  the  declaration,  and 
expressed  in  the  bought  note :  but,  if  not,  this  objection  would  not 
warrant  the  entry  of  a  verdict  for  the  defendant,  which  is  the 
present  rule ;  if  the  point  can  be  resorted  to  at  all,  it  goes  to  a  new 
trial  only.  For  these  reasons  my  opinion  is  against  the  defendant 
on  this  second  ground  also:  and  I  think  his  rule  ought  to  be 
discharged. 


Patteson,  J.,  after  stating  that  it  was  unnecessary  to  recapitulate 
the  facts,  as  he  adopted  the  full  statement  in  the  judgment  of 
Lord  Campbell,  Ch.  J.,  proceeded  as  follows : 

The  Statute  of  Frauds  (7)  requires  that  some  note  or  memorandum 
in  writing  of  the  bargain  be  made  and  signed  by  the  parties  to  be 
charged    by    such  contract,  or  their    agents   thereunto   lawfully 


(1)  1  Esp.  N.  P.  C.  105. 

(2)  13  R.  R.  358  (15  East,  29). 

(3)  42  R.  R.  803  (I  Moo.  &  Rob. 
368). 

(4)  18  R.  R.  754  (I  Stark.  N.  P.  G. 


140). 

(5)  46  R.  R.  322  (I  M.  &  W.  »43; 
8.  C,  Tyr.  &  G.  820). 

(6)  15  R.  R.  658  (5  Taunt.  7S6). 

(7)  29  Car.  II.  c.  3,  s.  17. 
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authorized.    The  qnestion  is.  Whether  in  this  case  there  was  any       siktic 
such  note  or  memorandum  in  writing  signed  by  the  defendant  or  his  ,». 

agent  ?  If  there  was,  I  take  it  to  be  clearly  immaterial  whether  Archibald. 
there  was  any  such  note  or  memorandum  signed  by  the  plaintiff 
{seeEgerUm  v.  Mathews  {\),  where  the  memorandum  was  signed 
by  the  defendants  themselves,  not  by  a  broker  or  agent,  and  none 
was  signed  by  the  plaintiff,  yet  it  was  held  that  the  statute  was 
satisfied) ;  for  I  consider  that  the  memorandum  need  not  be  the 
contract  itself,  but  that  a  contract  may  be  made  without  writing ; 
and,  if  a  memorandum  in  writing  be  afterwards  made,  embodying 
that  contract,  and  be  signed  by  one  of  the  parties  or  his  agent,  he 
being  the  party  to  be  charged  thereby,  the  statute  is  satisfied. 
Still  it  is  plain  that,  if  the  original  contract  was  itself  in  writing 
signed  by  both  parties,  that  would  be  the  binding  instrument  *and  [  *^^^  ] 
no  subsequent  memorandum  signed  by  one  party  could  have  any 
effect.  In  this  case,  the  contract  was  made  by  a  broker  acting  for 
both  parties ;  but  such  contract  was  not  in  writing  signed  by  him 
or  them.  If  there  be  any  writing  to  satisfy  the  statute,  it  must  be 
some  subsequent  memorandum  in  writing  signed  by  the  defendant 
or  his  agent  There  are  subsequent  memoranda  in  writing  signed 
by  the  broker,  namely  the  bought  and  sold  notes.  Which  of  these, 
if  either,  is  the  memorandum  in  writing  signed  by  the  defendant  or 
his  agent  ?  The  bought  note  is  delivered  to  the  buyer,  the  defen- 
dant; the  sold  note  to  the  seller,  the  plaintiff;  each  of  them  in  the 
language  used  purports  to  be  a  representation,  by  the  broker  to  the 
person  to  whom  it  is  delivered,  of  what  he,  the  broker,  has  done  as 
agent  for  that  person.  Surely  the  bought  note  delivered  to  the 
bajer  cannot  be  said  to  be  the  memorandum  of  the  contract  signed 
by  the  buyer's  agent  in  order  that  he  may  be  bound  thereby ;  for 
then  it  would  have  been  delivered  to  the  seller,  and  not  to  the 
buyer ;  and  vice  versd  as  to  the  sold  note.  Can  then  the  sold  note 
delivered  to  the  seller  be  treated  as  the  memorandum  signed  by 
the  agent  of  the  buyer,  and  binding  him  the  buyer  thereby  ?  The 
very  language  of  it  shows  that  it  cannot.  In  the  city  of  London, 
^here  this  contract  was  made,  the  broker  is  bound  to  enter  in  his 
)x)ok  and  sign  all  contracts  made  by  him  :  and,  if  the  broker  had 
made  such  signed  entry,  I  cannot  doubt,  notwithstanding  the  cases 
and  dicta  apparently  to  the  contrary,  that  such  memorandum 
would  be  the  binding  contract  on  both  parties.  In  the  case  of 
Uawes  V.  FoT%ter{2)  there  was  such  a  memorandum  *signed  in  the       [  *n6  ] 

:i)  8  IL  H.  489  («  East,  307).  (2)  42  R.  B.  803  (1  Moo.  &  Bob.  368). 
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broker's  book  ;  there  were  also  bought  and  sold  notes,  tallying  with 
each  other,  but  varying  from  the  book.  On  the  first  trial  of  that 
case,  Lord  Dbnman  held  that  the  bought  note,  produced  by  the 
buyer  (the  plaintiff),  was  sufiScient,  and  was  the  proper  evidence  of 
the  contract,  and  not  the  book,  and  that  no  notice  to  produce  the 
sold  note  need  be  given  to  the  defendant.  The  Coubt,  on  motion, 
granted  a  new  trial,  holding  that  this  evidence  was  not  the  proper 
evidence  of  the  contract,  unless  there  was  a  custom  of  trade  in 
London  that  the  bought  and  sold  notes,  and  not  the  signed  broker*8 
book,  were  the  contract,  and  considering  that  such  custom  had  not 
been  sufficiently  inquired  into.  The  case  is  so  explained  by 
Parkb,  B.  in  Thornton  y.  Charles  (i),  and  again  in  Pitts  v.  Beckett  (2) ; 
and  my  own  note  of  the  case  (I  having  been  a  member  of  the  Court 
which  granted  the  new  trial)  (3)  is  in  entire  conformity  with  that 
explanation.  On  the  new  trial,  the  jury  found  the  custom  that  the 
bought  and  sold  notes  constituted  the  contract  and  not  the  broker's 
book  :  a  bill  of  exceptions  was  tendered  ;  but  the  defendant  did  not 
persist,  and  submitted  to  the  verdict.  Possibly,  if  he  had,  it  might 
have  been  held  that  the  bought  and  sold  notes,  acquiesced  in,  con- 
stituted a  new  contract ;  but  that  they  could  ever  be  treated  under  sucli 
circumstances  as  the  original  contract  seems  to  me  impossible. 

However,  in  the  present  case,  there  was  no  signed  memorandum 
in  the  broker's  book :  therefore  the  bought  and  sold  notes  together, 
or  one  of  them  separately,  must  be  the  memorandum  in  writin<:; 
signed  by  the  defendant's  agent,  or  there  is  none  at  all,  and  the 
statute  will  not  be  satisfied. 

If  the  bought  and  sold  notes  together  be  the  memorandum, 
and  they  differ  materially,  it  is  plain  that  there  is  no  memoran- 
dum :  the  Court  cannot  possibly  say,  nor  can  a  jury  say,  which  of 
them  is  to  prevail  over  the  other ;  read  together  they  are  inconsis- 
tent, assuming  the  variance  between  them  to  be  material :  and,  if 
one  prevails  over  the  other,  that  one  will  be  the  memorandum,  and 
not  the  two  together. 

If,    on    the  other   hand,   one   only   of   these  notes   is  to   he 


(1)  60  R.  R.  896  (9  M.  &  W.  802). 

(2)  67  R.  R.  798  (13  M.  &  W.  743, 
746). 

(3)  The  case  was  argued,  before 
Denman,  Oh.  J.,  Littledale,  Parke 
and  PaUoson,  JJ.,  on  May  30th  and 
June  3rd.  1833,  by  Sir  James  Scarktt, 
7).  PoiliH-k^    and   It,    Ournei/f  for  the 


plaintiffs,  and  Sir  John  Cam;>l^//, 
Solicitor-General,  and  BUickhurtie,  for 
the  defendants.  Dbkicak,  Ch.  J. 
delivered  judgment  on  June  12Ui.  Nt^ 
decision  having  been  pronounccnl  on 
the  question  of  law,  the  case  was  not 
reported. 
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considered  as  the  memorandum  in  writing  signed  by  the  defen- 
dant's agent  and  binding  the  defendant,  which  of  them  is  to  be  so 
considered,  the  bought  note  delivered  to  the  defendant  himself,  or 
the  sold  note  delivered  to  the  plaintiff?    I  have  already  stated  that 
I  cannot  think  that  either  of  them  by  itself  can  be  so  treated.    In 
no  one  of  the  cases  has   the   Court,   or  a  Judge  at  Nisi  Frius, 
held  that  it  could:  all  that  Lord  Denmak    held   in   Ilawes  v. 
Forster  (i),  on  the  first  trial,  was  that  proof  of  one  was  sufficient 
without  notice  to  produce  the  other,  thereby  holding  only  that  the 
other  must  be  taken  to  correspond  with  that  produced,  until  the 
opposite  party  produced  the  other  and  showed  the  variance.    But 
on  the  second  trial  notice  to  produce  the  other  was  given,  and  it 
was  produced,  and  the  two  corresponded.      In  Goom  v.  AjMo  (2) 
there  was  no  variance  at  all ;  and  the  only  question  was  whether, 
as  there  was  an  unsigned  memorandum   *in  the  broker's  book, 
the  bought  and  sold  notes  could  be  treated  as  a  memorandum  ;  and 
the  CouBT  held  that  they  could.    All  three  corresponded  in  that  case. 
If  this  were  res  integi-ay  I  am  strongly  disposed  to  say  that  I 
should  hold  the  bought  and  sold  notes  together  not  to  be  a  memo- 
randum to  satisfy  the  Statute  of  Frauds;  but  I  consider  that  point 
to  be  too  well  settled  to  admit  of  discussion ;  yet  there  is  no  case  in 
which  they  have  varied,  in  which  the  Court  has  upheld  the  con- 
tract ;  plainly  showing  that  the  two  together  have  been  considered 
to  be  the    memorandum   binding   both   parties :    the   reason   of 
which  is  to  my  mind,  I  confess,  quite  unsatisfactory ;  but  I  yield 
to  authority. 

I  do  not  go  through  and  examine  all  the  cases  on  this  subject : 
they  are  collected  in  the  last  edition  of  Smith's  Mercantile  Law  by 
Ur.  Dowdeswell ;  and  they  show  that  it  has  invariably  been  held 
that,  where  the  bought  and  sold  notes  are  resorted  to  as  the  con- 
tract, or  as  the  memorandum  of  the  contract,  and  they  vary  in  any 
material  point,  there  is  no  writing  to  satisfy  the  statute. 

It  seems  to  me,  therefore,  that  the  only  question  to  be  deter- 
mined in  this  case  is,  Do  the  bought  and  sold  notes  differ  in  any 
material  jyoint  ?  Now  the  one  is  "  Dunlop's  Scotch  iron,"  the  other 
"Scotch  iron"  generally:  the  one  would  be  complied  with  by 
delivery  of  Scotch  iron  of  any  person's  manufacture,  possibly 
greatly  inferior  to  that  of  Messrs.  Dunlop :  the  other  ties  the  parties 
down  to  Dunlop's ;  possibly  again  that  may  be  inferior  to  some 
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other  Scotch  iron.  How  is  it  possible  to  read  the  two  notes  together, 
and  say  that  they  mean  the  same  thing,  or  to  say  that,  if  yoa 
incorporate  the  one  note  with  the  other,  that  which  specifies 
Dunlop's  iron  will  not  immediately  prevail  over  that  which  does 
not  ?  I  cannot  but  *think  that  they  are  as  much  at  variance  as  the 
bought  and  sold  notes  in  Thornton  v.  Kempster  (i),  where  the  one 
was  "Riga"  and  the  other  "Petersburg"  hemp,  and  where  the 
Court  of  Common  Pleas  held  that  there  was  no  contract,  inde- 
pendent even  of  the  Statute  of  Frauds.  The  broker  indeed  stated 
in  his  evidence  that  he  made  the  original  contract  verbally  for 
Dunlop's  Scotch  iron ;  but  how  can  that  evidence  make  the  bought 
note,  delivered  to  the  defendant  for  Scotch  iron  generally,  to  be  a 
memorandum  signed  by  the  defendant's  agent  binding  the  defen- 
dant? The  question  is,  not  whether  either  of  the  notes  corre- 
sponds with  the  contract  originally  made  by  word  of  month, 
but  whether  either  of  the  notes,  separately,  per  se,  be  a  signed 
memorandum  binding  upon  either  party. 

Upon  the  whole  therefore,  however  much  I  may  regret  that  such 
an  objection  should  prevail,  I  feel  bound  to  say  that  in  my  opinion 
there  was  no  evidence  in  this  case  of  any  contract  binding  on  the 
defendant. 


Lord  Campbell,  Ch.  J. : 

I  regret  to  say  that  the  view  which  I  take  of  the  law  in  this 
case  compels  me  to  come  to  the  conclusion  that  the  defendant 
is  entitled  to  our  judgment,  although  the  merits  are  entirely 
against  him;  although,  believing  that  he  had  broken  his 
contract,  he  could  only  have  defended  the  action  in  the  hope 
of  mitigating  the  damages;  and  although  he  was  not  aware  of 
the  objection  on  which  he  now  relies,  till  within  a  few  days 
before  the  trial.  But  it  appears  to  me  that  we  cannot  refuse 
[  *]20  ]  giving  effect  to  this  objection  without  disregarding  *the  Statute 
of  Frauds,  without  overturning  decided  cases,  and  without  danger 
of  introducing  uncertainty  and  confusion  into  the  rules  for  enforcing 
mercantile  contracts  of  buying  and  selling. 

The  plaintiff  in  his  declaration  set  out  the  following  written 
document,  stated  to  be  a  "  sold  note  "  of  certain  goods  agreed  to  be 
purchased  from  him  by  the  defendant. 

"  26,  LoMBAiiD  Street,  London,  February  26th,  1849. 
"  Sold  Charles  Dickson  Archibald,  Esq.,  48,  Upi^er  Harley  Street, 
(1)  15  B.  B.  658  (5  Taunt.  786). 
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for  Messrs.  Sievewrigbt,  Watson  &  Co.,  Glasgow,  500  tons  Messrs.       sieve- 
Banlop,  Wilson  &  Co.'s  pig  iron,  8-5ths  No.  1  and  2-5tbs  No.  8,      ^^^'^^""^ 
at  52  shillings  per  ton,   free  on   board  at  Troon,  payment  cash   a«chidald. 
within  one   month  from   this  date  against   orders  of  delivery.** 
This  professed  to  be  signed  by  "  Wm.  Eichardson,  broker." 

The  declaration  in  the  usual  form  averred  that  the  iron  was  duly 
tendered  to  the  defendant,  but  that  he  refused  to  accept  or  to  pay 
for   it.    The  only    material   plea   was   Non  assiimpsiL    William 
Miller,  being  called   as  a  witness,  swore  as   follows.     ''  I  am  a 
mekJ  broker  in  the  city :  plaintiff  carries  on  business  at  Glasgow 
under  the  firm  of  Sievewright,  Watson  &  Co.    I  received  instruc- 
tions from  him  to  sell  500  tons  of  Dunlop,  Wilson  &  Co.'s  pig  iron. 
I  sold  it  to  the  defendant.     I  saw  the  defendant  in  London ;  he 
gave  me  a  verbal  authority  to  make  the  purchase  for  him.   I  agreed 
with  him  that  he  was  to  be  the  purchaser  of  500  tons  of  Dunlop, 
Wilson  &  Co/s  iron.     The  name  of  Sievewright,  Watson  &  Co.  was 
mentioned  as  the  sellers.    On  the  26th  of  February  I  wrote  a  con- 
tract and  sent  it  to  the  defendant  in  a  letter."     (The  bought  note 
being  called  for,  it  was  ^produced  by  the  defendant;  and  it  cor-       [  '121  ] 
responded  with  the  sold   note  set  out  in  the  declaration,  except 
that,  instead  of  "  500  tons  Messrs.   Dunlop,  Wilson  &  Co.'s  pig 
iron,"  it  stated  "500  tons   of   Scotch  pig  iron."     The   bought 
note  being  read,  the  witness  continued)  ''  This  was  inclosed  in  a 
letter  of  26th  February,  and  sent  to  the  defendant  in  Upper  Harley 
Street.    I  sent  to  the  plaintiff  the  same  day  a  sold  note  "  (a  copy 
of  it  was   admitted  and   read  as   set  out   in   the  declaration). 
"Dunlop,  Wilson  &  Co.  are  manufacturers  of  iron  in  Scotland; 
and  their  iron  is  Scotch  iron." 

The  defendant's  counsel  insisted  that  there  was  no  binding  con- 
tract between  the  parties,  there  being  a  material  variance  between 
the  bought  and  sold  notes ;  for,  according  to  the  bought  note, 
the  seller  would  perform  his  obligation  by  tendering  500  tons  of 
pig  iron  made  by  any  manufacturer  in  any  part  of  Scotland, 
whereas  by  the  sold  note  the  buyer  might  demand  500  tons  of 
pig  iron  made  by  Dunlop,  Wilson  &  Co. ;  which  might  be  of  a 
peculiarly  good  quality  and  of  superior  reputation  in  the  market. 
I  intimated  an  opinion  that  the  variance  was  material,  and  that, 
as  there  was  no  entry  in  the  broker's  book  signed  by  him,  and  the 
plaintiff  had  proposed  to  prove  the  contract  by  the  bought  and  sold 
notes,  the  variance  was  fatal.     The  plaintiff's  counsel  then  said 
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that  lie  had  clear  evidence  to  prove  that  the  defendant  had  subse- 
quently ratified  the  contract ;  and,  objection  being  made  that  he 
could  not  have  ratified  the  contract  as  set  out  in  the  declaration,  I 
permitted  the  declaration  to  be  amended  according  to  the  terms  of 
the  bought  note. 

Miller,  the  broker,  being  recalled,  after  stating  that  he  *had  the 
delivery  orders  for  the  500  tons  of  iron  ready  to  be  handed  over 
to  the  defendant  on  the  26th  of  March,  said :  "  I  saw  the  defen- 
dant about  the  end  of  March.  On  the  4th  of  April  he  agreed 
that  I  should  propose  to  the-  plaintiff  to  take  a  bill  at  four  months, 
and  the  delivery  orders  to  be  lodged  as  a  security  at  the  Union 
Bank.  The  price  of  iron  had  then  fallen  5s.  a  ton.  Before  the 
29th  of  March,  the  defendant  had  given  me  unlimited  authority  to 
get  the  transaction  settled  as  I  thought  fit." 

There  were  read  a  letter  from  the  defendant  to  Bichardson  of  5tli 
April,  saying:  ''You  must  manage  the  iron  speculation  as  you 
think  fit;"  a  letter  written  by  Bichardson  to  the  plaintiff,  saying 
that  **  Mr.  Archibald  agreed  to  give  a  bill  at  four  months ;  '*  the 
plaintiff's  answer  refusing  to  take  a  bill  at  four  months,  but  offer- 
ing to  take  one  at  three  months ;  another  letter  written  about  the 
same  time  by  the  defendant  to  Bichardson,  saying :  ''  I  hope  you 
will  conduct  it  to  a  successful  issue ;  "  and  further  letters  between 
the  parties,  continuing  the  negociation  till  27th  October,  1849, 
when  the  defendant  denied  his  liability.  I  left  the  question  to  the 
jury.  Whether  the  defendant  had  ratified  the  contract  sent  to  bim, 
contained  in  the  bought  note  ?  The  jury  found  that  he  had ; 
whereupon  a  verdict  was  entered  for  the  plaintiff  for  1251.  damages, 
with  liberty  for  the  defendant  to  move  to  enter  the  verdict  for  him 
if  the  Court  should  be  of  opinion  that  there  was  not  evidence  to 
prove  the  declaration  as  amended. 

Having  heard  the  rule  obtained  for  this  purpose  learnedly  argued, 
I  do  not  think  that  there  was  any  sufficient  evidence  of  ratification. 
Nothing  having  such  a  tendency  was  done  by  the  defendant 
before  the  26th  of  March,  the  *day  on  which  he  ought  to  have  i)er- 
formed  the  contract  and  on  which  he  broke  it.  What  constituted 
the  ratification  ?  And  what  date  is  to  be  given  to  it  ?  There  never 
was  any  reference  by  the  defendant  to  the  terms  of  the  bought  note 
more  than  of  the  sold  note.  The  variance  between  them  was  not 
known  to  him  till  after  the  action  was  brought.  Nor  was  there  ever 
any  assent  by  the  plaintiff  to  accede  to  the  terms  of  the  bought  note, 
whereby  he  would  have  become  bound  to  deliver  Dunlop,  Wilson 
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&  Co.'s  pig  iron.    The  sold  note,  containing  different  terms,  instead       Sirvr- 
of  being  discarded  by  the  plaintiff,  was  actually  declared  on  by      ^"J,^^''' 
him,  and  was  set  up  by  him  as  the  true  contract  till  the  declara-   AnciiiBALo. 
lion  was  amended.    The  plaintiff  likewise  sought  to  recover  under 
a  count  for  goods  bargained  and  sold :    but  this  could  not  avail 
him ;  for  the  defendant  never  accepted  the  goods ;  and  the  contract 
was  not  for  the  sale  of  any  specific  goods,  the  property  in  which 
coakl  be  considered  as  transferred  to  him.    Becurring  to  the  special 
count,  the  plaintiff  attempted  to  support  it  by  the  parol  agreement, 
alleged  to  have  been  entered  into  between  the  broker  and  the  defen- 
dant, using  the  bought  note  as  a  memorandum  of  the  agreement  to 
satisfy  the  Statute  of  Frauds. 

In  the  first  place,  there  seems  a  difficulty  in  setting  up  any  parol 
agreement  where  the  parties  intended  that  there  should  be,  and 
nuderstood  that  there   was,   a  written  agreement:  what  passed 
between  the  defendant  and  the  broker  previous  to  the  26th  of  February 
seems  to  me  only  to  amount  to  an  authority  from  the  plaintiff  to 
the  broker  to  enter  into  the  contract :  and  Miller  himself  says : 
"On  the  26th  of  February  I  wrote  a  contract  and  ♦sent  it  to  the      [  '124  ] 
defendant.    I  sent  a  sold  note  the  same  day  to  the  plaintiff." 
Again,  the  memorandum,  under  the  17th  section  of  the  Statute  of 
Frauds,  must  be  signed  by  the  party  to  be  charged,  or  his  agent. 
Bat,  assuming  that  the  parol  agreement  was  the  contract,  and  that, 
when  Miller  wrote  the  bought  note,  it  was  only  to  tell  his  principal 
what  he  had  done,  there  is  a  difficulty  in  saying  that,  being  functus 
"ficio  as  far  as  making  the  bargain  was  concerned,  he  had  any 
authority  to  sign  the  memorandum  as  the  defendant's  agent,  and 
thereby  to  charge  him.    But,  if  he  had,  can  this  be  said  to  be  a 
true  memorandum  of  the  agreement  ?    We  are  here  again  met  by 
the  objection  of  the  variance,  which  is  as  strong  between  the  parol 
a;;Teement  and  the  bought  note  as  between  the  bought  note  and  the 
!»old  note.     If  the  bought  note  can  be  considered  a  memorandum  of 
the  parol  agreement,  so  may  the  sold  note ;  and  which  of  them  is  to 
prevail  ?    It  seems  to  me,  therefore,  that  we  get  back  to  the  same 
Itoint  at  which  we  were  when  the  variance  was  first  objected,  and 
liie  declaration  was  amended.    I  by  no  means  say  that  where  there 
are  bought  and  sold  notes  they  must  necessarily  be  the  only  evidence 
of  the  contract:  circumstances  may  be  imagined  in  which  they 
might  be  used  as  a  memorandum  of  a  parol  agreement.    Where 
tiiere  has  been  an  entry  of  the  contract  by  the  broker  in  his  book 
feigned  by  him,  I  should  hold  without  hesitation,  notwithstanding 
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siBTB.       some  dicta,  and  a  supposed  ruling  of  Lord  Tentbrden  in  Tlwmton 

WAIOHT 

r,  V.  Mctix  (1)  to  the  contrary,  that  this  entry  is  the  binding  contract 

Archibald,   between  the  parties,   and   that  a  *mistake  made  by  him,  when 
sending  them  a  copy  of  it  in  the  shape  of  a  bought  or  sold  note, 
would  not  affect  its  validity.    Being  authorized  by  the  one  to  sell, 
and  the  other  to  buy,  in  the  terms  of  the  contract,  when  he  has 
reduced  it  into  writing  and  signed  it  as  their  common  agent,  it 
binds  them  both,  according  to  the  Statute  of  Frauds,  as  if  both 
had  signed  it  with  their  own  hands ;  the  duty  of  the  broker  requires 
him  to  do  so ;  and,  till  recent  times,  this  duty  was  scrupulously 
performed  by  every  broker.     What  are  called  the  bought  and  sold 
notes  were  sent  by  him  to  his  principals  by  way  of  information 
that  he  had  acted  upon  their  instructions,  but  not  as  the  actual 
contract  which  was  to  be  binding  upon  them.     This  clearly  appears 
from  the  practice  still  followed  of  sending  the  bought  note  to  the 
buyer,  and  the  sold  note  to  the  seller ;  whereas,  if  these  notes  bad 
been  meant  to  constitute  the  contract,  the  bought  note  would  be  put 
into  the  hands  of  the  seller,  and  the  sold  note  into  the  hands  of  the 
buyer,  that  each  might  have  the  engagement  of  the  other  party  and 
not  his  own.    But  the  broker,  to  save  himself  trouble,  now  omits 
to  enter  and  sign  any  contract  in  his  book,  and  still  sends  the 
bought  and  sold  notes  as  before.    If  these  agree,  they  are  held  to 
constitute  a  binding  contract;  if  there  be  any  material  variance 
between  them,  they  are  both  nullities,  and  there  is  no  binding 
contract.    This  last  proposition,  though  combated  by  the  plaintiff's 
counsel,  has  been  laid  down  and  acted  upon  in  such  a  long  series 
of  cases  that  I  could  not  venture  to  contravene  it,  if  I  did  not  assent 
to  it ;  but,  where  there  is  no  evidence  of  the  contract  unless  by  the 
[  *i2c  ]       bought  and  sold  notes  sent  by  the  broker  *to  the  parties,  I  do  not 
see  how  there  can  be  a  binding  contract  unless  they  substantially 
agree;  for  contracting  parties  must  consent  to  the  same  terms; 
and  where  the  terms  in  the  two  notes  differ  there  can  be  no  reason 
why  faith  should  be  given  to  the  one  more  than  the  other.     This  is 
certainly  a  most  inconvenient  mode  of  carrying  on  commercial 
transactions ;  from  the  carelessness  of  brokers  and  their  clerks 
mistakes  not  un  frequently  arise,  of  which  unconscientious  men  take 
advantage ;  and  no  buyer  or  seller  can  be  safe  unless  he  sees  the 
sold  or  bought  note  as  well  as  his  own ;  a  precaution  which  the 
course  of  business  does  not  permit  to  be  taken.    But  these  inoon- 
veniences  can  only  be  remedied  by  the  Legislature  enforcing  upon 
(1)  31  R.  E.  711  (Moo.  &  Mai.  43). 


TOL,  Lxxxv.l       1851.     Q.  B.     17  Q.  B.  126—127. 


860 


the  broker  the  faithful  performance  of  his  duty  in  entering  and       Sievb- 
signing  the  contract  in  his  book.  wrioht 

In  the  present  case,  there  being  a  material  variance  between  the  Archibald. 
bought  and  sold  note,  they  do  not  constitute  a  binding  contract ; 
there  is  no  entry  in  the  broker's  book  signed  by  him  ;  and,  if  there 
were  a  parol  agreement,  there  being  no  suflBcient  memorandum  of 
it  in  writing,  nor  any  part  acceptance  or  part  payment,  the  Statute 
of  Frauds  has  not  been  complied  with ;  and  I  agree  with  my  brother 
Pattb8on  in  thinking  that  the  defendant  is  entitled  to  the 
verdict* 

My  brother  Wightman,  who  heard  the  argument,  but  is  now 
engaged  elsewhere  in  the  discharge  of  a  public  duty,  has  authorized 
me  to  say  that  he  has  read  this  judgment  and  that  he  entirely 
concurs  in  it.  But,  the  Court  being  divided,  instead  of  making 
the  rule  absolute  to  enter  the  verdict  for  the  defendant,  we  think 
that  a  nonsuit  should  be  entered,  so  that  the  plaintiff  may  *have  [  *127  ] 
the  opportunity  to  bring  a  fresh  action,  and  by  a  special  verdict,  or 
a  bill  of  exceptions,  to  take  the  opinion  of  a  court  of  error  on  his 
rights. 

Rule  absolute  to  entei'  a  nonsuit. 


CORT  AND  GEE    V.  AMBERGATE,   &c.    RAILWAY 
COMPANY  (1). 

(17  a  B.  127—149;  S.  C.  20  L.  J.  Q.  B.  460;   15  Jur.  877.) 

On  a  contract  for  tho  manufacturing  and  supply  of  goods  from  time  to 
time,  to  be  paid  for  after  delivery,  if  the  purchaser,  haying  accepted  and 
paid  for  a  portion  of  the  goods,  gives  notice  to  the  vendor  not  to  manu- 
facture any  more  as  tho  purchaser  has  no  occasion  for  them  and  will  not 
accept  or  pay  for  them,  the  vendor  having  been  desirous  and  able  to  com- 
plete the  supply,  such  vendor  may,  without  manufacturing  and  tendering 
the  rest  of  the  goods,  maintain  an  action  against  the  purchaser  for  breach 
of  the  contract. 

And  proof  of  such  notice  by  tho  purchaser  will  entitle  the  plaintiff  to 
recover,  on  a  count  alleging  that  ho  was  ready  and  willing  to  perform  the 
contract,  and  that  defendant  refused  to  accept  the  residue  of  the  goods,  and 
prevented  and  discharged  plaintiff  from  supplying  them,  and  from  further 
execating  the  contiuct. 

Such  notice  is  a  prevention,  though  there  be  no  other  act  of  obstruction. 

And  it  is  a  discharge,  though  given  by  a  corporation  without  writing 
under  seal,  if  it  be  given  by  their  agent,  appearing  by  the  evidence  to  have 
acted  with  their  authority,  and  to  have  represented  them,  in  the  transactions 
with  the  vendor. 

Where,  by  the  terms  of  such  a  contract,  the  goods  were  to  bo  delivered 

(1)  Cited,  Byrne  y.  Van  Tienhoven  (1880)  5  C.  P.  B.  350,  49  L.  J.  0.  P.  316.— 
A.  C. 
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OoBT  at  stated  periods,  but  they  were  not  all  delivered  at  the  respective  timet, 

V'  the  purchasei-s  not  countennanding  them,  but  requesting,  from  time  to 

aATK^&o  time,  that  the  supply  might  be  delayed,  and  finally  the  purchasers  refused 

]{AiLWAY  to  accept  any  more:  Held  that  damages  might  be  given  for  the  whole 

Company.  quantity  remaining  on  hand,  though  consisting  in  port  of  quantities  which, 

without  being  actually  cotmtennanded,  had,  by  desire  of  the  purchasers, 

been  kept  back  at  the  times  appointed  for  delivery.    And  that  the  jury 

were  properly  directed  to  give  such  damages  a^  would  leave  the  plaintiffs 

in  the  same  situation  as  if  the  defendants  had  fulfilled  their  contract 

Case.  The  declaration  stated  that,  on  14th  December,  1846, 
defendants,  then  being  about  constructing  the  above-named  railway, 
required  in  that  behalf,  an4  advertised  for,  certain  railway  chairs 
to  be  supplied  to  them  according  to  a  certain  specification  then 
made  and  published  by  defendants,  and  containing  and  staiiiig 

[  '128  ]  therein  &c. :  The  specification  was  then  set  *forth,  describing  the 
required  make,  weight  and  composition  of  the  chairs,  and  thai 
''the  quantity  of  chairs  required  was  to  be  900  tons  of  joint  and 
8,000  tons  of  intermediate  chairs,  and  which  were  to  be  delivered 
at  such  places  and  in  such  proportions  as  hereinafter  described ;  to 
wit  to  be  delivered  out  of  barges  and  placed  upon  a  wharf  at 
BadcIifife-upon-Trent "  &c.  (other  places  of  delivery  for  various 
quantities  were  then  stated) ;  "  in  the  month  of  February,  a.d. 
1847, 60  tons  at  the  Grantham  Canal  Wharf  '*  &c.  (naming  qaantities 
and  places (i) ),  ''in  the  month  of  March  in  the  year  aforesaid" 
&c. :  the  specification,  as  recited,  then  went  on  to  require  farther 
deliveries  at  places  and  in  quantities  named,  in  April,  and  from 
thence  monthly  till  November,  1847,  inclusive,  and  again  from 
January  to  May,  1848,  inclusive.  The  tender  was  to  state  a  price 
per  ton;  payments  to  be  made  by  the  directors  of  the  Company 
one  month  after  delivery,  on  production  of  a  certificate  from  the 
person  appointed  by  the  Company  to  receive  and  inspect  the  chairs 
that  the  contract  (for  the  portion)  had  been  duly  performed:  the 
engineer  to  "  have  full  power  to  alter  the  deliveries  in  any  way 
or  proportion  to  the  different  places  before  specified,  by  sending 
information  to  the  contractor  from  time  to  time  of  the  manner  in 
which  such  deliveries  were  to  be  made  "  (2) :  the  contractor  to  be 
paid  according  to  the  prices  set  forth  in  his  tender.  The  declaration 
then    averred  that  plaintiffs,  having  notice  of  the  premises,  did 

[  *129  I       thereupon  afterwards,  viz.  on  *&c.,  propose  to  defendants  to  supply 

(1)  The  quantities  were  to  bo  fi-om  cliffe  Wharf,  High  Bridge  Whmxt,  and 

100  to  356  tons  in    the  whole,  per  Boston. 

month  :  places  of  delivery,  Grantham  (2)  These  words  were  taken  nearly 

Canal  Whaif,  Bottesfoiid  Wharf,  Rod-  verbatim  from  the  epedfication. 
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them  mtix  8»900  tons  of  casfi  iron  chairs  manufactured  from  strong 
mixed  iron,  subject  to  the  conditions  and  stipulations  set  forth  in 
the  said  specification,  and  in  such  proportion  of  joint  chairs  to 
intermediate  or  single  chairs  as  described  therein  as  aforesaid,  and 
also  to  deliver  the  same  at  such  places  and  in  such  quantities  as 
stated  and  described  as  aforesaid,  free  from  every  other  charge,  and 
at  the  rate  &c.  (specifying  the  rates) :  And  thereupon  afterwards, 
viz.  on  28th  December,  1846,   by  a   certain   contract  or  memo- 
randum of  agreement  then  made  between  plaintiffs  of  the  one  part 
and  defendants  of  the  other  part,  and  then  sealed  with  the  common 
seal  of  the  defendants  and  delivered  so  sealed  as  aforesaid  to  the 
plaintiffs,  and  which  &c.  (profert),  it  was  agreed  by  and  between 
plaintiffs  and  defendants  that  plaintiffs  should  and  would  execute 
and  perfoi-m  the  said  proposal  according  to  the  conditions  and 
stipulations    therein   set  forth  and  referred  to  as  aforesaid,  and 
aabject  to  the  said  specification.    And  defendants  did  thereby  agree 
to  pay  plaintiffis  for  the  said  chairs  after  the  rate  and  in  manner 
above  mentioned.    Averment  that  plaintiffs  afterwards,  viz.  on  &c., 
and  on  divers  other  days  &c.,  did,  in  pursuance  and  part  performance 
of   the  said  contract  on  their  part,   deliver  to  defendants,  and 
defendants  did  accept  and  receive  of  and  from  plaintiffs,  1,787  tons 
of  such  chairs  as  aforesaid :  and,  although  one  month  from  the  said 
respective  deliveries  of  the  said  chairs   had  respectively  elapsed 
before  the  commencement  of  this  suit, .  and  plaintiffs  afterwards, 
and  after  the  expiration  of  one  month  as  aforesaid,  and  before  the 
commencement  of  this  suit,  viz.  &c.,  produced  *such  written  certifi- 
cates as  aforesaid  to  the  defendants  in  respect  of  the  quantities  of 
chairs  so  delivered  as  aforesaid^  nevertheless  defendants  have  not 
paid  i&c,  and  a  large  sum,  viz.  12,100!.,  is  due  and  unpaid  from 
them  to  plaintiffs  for  and  in  respect  of  the  said  chairs  so  delivered  &c. 
And  plaintiffs  further  say  that,  although  they  were  always,  from 
the  time  of  the  making  of  the  said  contract  until  such  refusal  and 
wrongful  discharge  by  defendants  as  hereinafter  mentioned,  and 
tbenee,  hitherto,  ready  and  willing  to  execute  and  perform  the  said 
proposal  according  to  the  conditions  and  stipulations  in  that  behalf 
aforesaid,  and  subject  to  the  said  specification,  and  to  perform  and 
fulfil  the  said  contract  in  all  things  on  their  part  and  behalf  to  be 
performed  and  fulfilled,  whereof  &c.   (notice  to  defendants),  and 
although  defendants,  in  pursuance  and  part  performance  of  the  said 
contract  on  their  part,  have  accepted  and  received  of  and  from 
plaintiffs  a  certain  quantity  of  the  said  chairs,  to  wit  1,787  tons 
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thereof,  and  although  the  time  so  limited  and  appointed  for  the 
execution  and  performance  of  the  said  contract  by  plaintiffs  as 
aforesaid  hath  long  since  elapsed,  nevertheless  defendants  afterwards, 
to  wit  during  the  time  so  limited  and  appointed  for  the  execution 
and  performance  of  the  said  contract  by  plaintiffs  as  aforesaid,  to 
wit  the  3lBt  January,  1848,  wrongfully  and  injuriously  and 
wholly  refused,  and  have  thence  hitherto  wholly  refused,  to  accept 
or  receive  of  or  from  plaintiffs  the  residue  of  the  said  chairs  so 
agreed  to  be  supplied  to  and  received  by  defendants  as  aforesaid,  or 
any  part  thereof,  according  to  the  form  and  effect  of  the  said  contract 
or  otherwise  howsoever,  and  then  and  have  thence  hitherto  wholly 
and  wrongfully  prevented  *and  discharged  plaintiffs  from  supplying 
the  said  residue,  and  from  the  further  execution  and  performance 
of  the  said  contract  by  them  the  plaintiffs.  Whereby  plaintiffs  have 
lost  all  the  profits  &c.,  and  have  been  put  to  costs  in  providing  &c, 
for  complete  execution  of  the  contract,  and  were  obliged  to  discharge 
certain  persons  (named)  from  contracts  which  the  plaintiffs  had 
entered  into  with  them  for  the  supply  of  iron  to  be  used  by  plaintiffs 
in  making  the  said  chairs,  and  to  pay  them  compensation. 

Plea  1.  After  oyer  of  the  specification  and  agreement  (the  material 
parts  of  which  appear  sufficiently  by  the  declaration) :  As  to  the 
first  breach,  except  so  far  as  the  same  relates  to  1592.,  parcel  &c. ; 
payment  by  defendants  to  plaintiffs,  and  acceptance  by  them  in  fall 
satisfaction  &c. :  verification.  Plea  2.  As  to  the  1592.,  payment 
into  Court  of  that  sum :  which  the  plaintiffs  accepted,  and  gave  a 
written  admission  that  it  covered  the  balance  due  for  chairs  actually 
delivered. 

Plea  3.  As  to  so  much  of  the  said  declaration  as  alleges  that 
plaintiffs  were  ready  and  willing  to  execute  and  perform  the  said 
proposal  according  to  the  conditions  and  stipulations  in  that  behalf 
aforesaid,  and  subject  to  the  said  specification,  defendants  say  that 
plaintiffs  were  not  ready  and  willing  to  execute  and  perform  the  said 
proposal  according  to  the  said  conditions  and  stipulations  and 
subject  to  the  said  specification,  in  manner  and  form  &c.  Conclusion 
to  the  country.     Issue  thereon. 

Plea  4.  As  to  so  much  of  the  declaration  as  charges  defendants 
with  having,  during  the  time  limited  and  appointed  for  the  execution 
and  performance  of  the  said  contract  by  the  plaintiffs,  refused  to 
accept  or  receive  the  said  residue  of  the  said  chairs,  and  prevented 
and  ^discharged  the  plaintiffs  from  supplying  the  said  residue,  and 
from  the  further  execution  and  performance  of  the  said  contract  by 
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ibem  the  plaintiffs,  defendants  say  that  they  did  not  during  the 
said  last  mentioned  time  refuse  to  accept  or  receive  the  said  residue, 
nor  did  they  prevent  or  discharge  the  plaintiffs  from  supplying  the 
said  residue  and  from  the  further  execution  and  performance  of  the 
said  contract  by  the  plaintiffs  in  manner  and  form  &c.  Conclusion 
to  the  country.     Issue  thereon. 

Replication  to  plea  1.  That  defendants  did  not  pay  &c.,  nor  did 
plaintiffs  accept  &c.,  in  manner  and  form  &c.  Conclusion  to  the 
country.    Issue  thereon. 

On  the  trial,  before  Coleridge,  J.,  at  the  Nottingham  Spring 
Assizes,  1851,  it  appeared  that  the  plaintiffs,  after  the  agreement 
declared  upon,  bought  premises,  made  contracts  for  iron,  and,  at 
considerable  expense,  and  by  incurring  various  liabilities,  put  them- 
selves in  a  situation  to  supply  the  3,900  tons  of  iron  chairs.  The 
supply  was  begun :  but  in  September,  1847,  when  the  plaintiff's 
bookkeeper.  Smith,  called  upon  the  Company's  engineer  for  money, 
the  engineer,  who  used  to  give  directions  on  their  behalf  as  to  the 
delivery  of  the  chairs,  requested  that  the  plaintiffs  would  go  on  very 
slowly  with  the  supply,  as  he  did  not  know  how  to  do,  the  calls  not 
being  paid,  and  he  did  not  know  how  far  the  line  would  be  carried 
oat.  Part  of  the  line  for  which  the  chairs  had  been  ordered  (ending 
at  Boston)  was  ultimately  abandoned.  In  January,  1848,  the 
engineer  stopped  the  supply  for  a  time,  saying  he  would  let  the 
plaintiffs  know  when  more  chairs  were  wanted.  The  plaintiff's 
establishment  for  manufacturing  the  chairs  was  kept  up  during 
the  suspension,  which  continued  till  August.  Then  the  engineer  said 
the  Company  could  ♦take  a  few  more,  but  plaintiffs  were  to  go  on 
fclowly.  They  did  so  till  February,  1849,  and  were  then  again 
stopped  till  April,  when  the  engineer  desired  to  have  a  boat  load 
(if  plain tiffis  had  as  many)  sent  to  Radcliffe  Wharf,  which  was  done. 
No  more  were  sent  or  asked  for  till  December,  1849,  when  Smith 
called  upon  the  engineer  for  money,  and  he  enquired  whether 
plaintiffs  had  any  chairs.  Smith  replied  that  they  had  some,  which 
Lad  been  made  a  long  time.  The  engineer  said  that,  if  plaintifTs 
bad  100  tons,  they  might  send  them,  but  they  were  not  to  make 
any  more,  as  they  would  not  be  wanted,  for  the  defendants  had  as 
many  as  were  necessary  to  carry  the  line  to  Grantham.  Plaintiffs 
sent  all  they  had,  about  53  tons :  and  no  more  were  sent  or  required 
afterwards.  During  the  supply  the  payments  were  not  made 
punctually  according  to  contract ;  nor  had  the  plaintiffs  delivered 
the    stipulated    quantities    of    chairs    at     the    appointed    times 
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CoBT        respectively ;    which   omission  on   their  part  they  attributed  to 
Amber-       ^^^^  interruptions  above  stated.     A  large  stock  of  iron  remained  on 
GATE  &c.      ^Y^Q  plaintiflFs'  hands ;  and,  besides  loss  in  the  disposal  of  it,  they  had 
Company,     to  pay  money  for  breaking  off  engagements  which  they  had  them- 
selves made  for  the  purpose  of  executing  this  work.     The  quantity 
of  chairs  delivered  was  1,787  tons. 

In  defence,  an  endeavour  was  made  to  show  that  the  plaintiffs 
had  not  the  requisite  means  to  complete  their  contract,  and  that 
the  delays  and  final  cessation  took  place  with  their  concurrence. 
It  was  also  urged  that  the  engineer  was  not  shown  to  have  had  such 
authority  as  would  make  his  acts  binding  on  the  Company.  These 
points  were  left  to  the  jury,  who  decided  them  in  favour  of  the 
plaintiffs. 
[  •'^n  It  was  further  contended  that  the  averment  by  plaintiffs  *in  the 

declaration,  of  readiness  and  willingness  to  perform  their  contract, 
was  not  borne  out,  inasmuch  as  the  plaintiffs  had  not  offered  to 
deliver,  nor  had  ever  made,  the  residue  of  the  chairs ;  nor  was  it 
proved  that  the  defendants  had  prevented  and  discharged  plaintiffs 
from  supplying  such  residue,  since  it  did  not  appear  that   Uie 
Company  had  impeded  the  delivery  by  any  active  interference,  or 
had  countermanded  it  under  their  seal  or  by  any  authoritative  com- 
munication.    On   the  first  of  these  points,  Coleridge,  J.  said: 
There  is  no  evidence  of  any  refusal  to  accept ;  no  evidence  of  their 
having  said,  for  example,  "  We  insist  upon  your  completing  tlie 
contract,  and,  if  you  do  not,  we  shall  bring  an  action."     There  is 
no  offer  to  send  the  chairs,  and  no  refusal  to  accept ;  nor  is  there 
the  slightest  ground  for  believing  that  the  plaintiffs  have  ever  made 
these  chairs :  but  I  think  the  law  is  not  so  unreasonable  as  to 
compel  parties  to  be  at  the  expense  of  making  these  chairs  if  those 
who  contracted  to  purchase  have  in  truth  told  them  they  would  not 
accept  them ;  and  I  think  the  defendants  had  given  very  effective 
notice  that  they  were  not  to  be  made.    On  the  second  point  his 
Lordship  said,   after  reading    the   material    statements    of    the 
witnesses :  Upon  this  evidence  you  are  to  say  whether  or  not  the 
directors  refused  to  accept.     Why,  they  certainly  have  not  in  form  ; 
but  do  they,  by  any  intervention  on  their  part,  cause  the  plaintiffs  not 
to  go  on  to  complete  the  delivery  ?    If  you  think  that  they  did,  then 
that  issue,  like  the  former,  should  be  found  for  the  plaintiffs ;  but,  if 
you  think  not,  then  that  issue  should  be  found  for  the  defendants. 
With  respect  to  the  authority  of  the  engineer  to  suspend  and  stop 
the  work,  and  the  responsibility  of  the  Company  for  his  directions. 
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though  not  warmnted  under  their  seal,  the  learned  Judge  observed  : 
This  contract  *was  entered  into  under  seal  by  the  Ambergate  Bail- 
waj  Company,  a  corporation,  on  the  one  part,  who  are  under  certain 
disabilities  and  disadvantages  which  do  not  attach  to  other  people : 
but  the  corporation  all  the  way  through  seem  to  have  been  repre- 
sented by  certain  individuals ;  and  the  most  important  person  with 
whom  they  (plaintiffs)  have  had  to  do  is  the  engineer  ;  and  I  think 
rightly  and  properly,  and  that  he  was  a  necessary  man  to  go  between 
these  parties.  Without  his  certificate  the  plaintiffs  could  not  get 
any  money ;  and,  before  he  would  certify,  he  would  have  to  be 
satisfied  that  they  had  a  perfectly  flat  chair  (i).  I  shall  advise  you 
very  mach  to  consider  this  case  as  one,  in  the  particular  parts  to 
which  I  shall  draw  your  attention,  in  which  you  should  look  upon 
every  thing  done  by  the  engineer  as  if  it  was  done  by  the  Company 
itself,  as  far  as  the  plaintiffs  are  concerned.  As  to  the  damages, 
his  Lordship  said  that  the  plaintiffs,  if  they  had  a  verdict,  were 
entitled  to  be  put  into  the  same  situation  as  if  they  had  completed 
their  contract ;  and  he  suggested  modes  in  which  the  damage,  upon 
the  whole  quantity  undelivered,  might  be  estimated,  but  without 
giving  any  actual  direction  upon  this  subject. 

The  learned  Judge  read  over  to  the  jury  the  material  parts  of  the 
evidence  on  all  the  points ;  and  they  found  a  verdict  for  the  plaintiff, 
damages  1,8001. 

Macavlay^  in  the  ensuing  Term,  moved  for  a  new  trial  on  the 
ground  of  misdirection  on  the  points  of  readiness  and  willingness, 
and  of  prevention  ;  and  he  also  objected  to  the  summing  up  as  to 
the  authority  of  the  engineer,  and  on  the  question  how  far  the 
plaintiffs  *were  shown  to  have  concurred  in  the  stopping  of  their 
work.  He  cited  West  v.  Blakeivay  (2),  Phillpotts  v.  Evans  (3)  and 
ItipUy  V.  M€Clure{4).  And  he  contended  that  the  damages  were 
excessive,  inasmuch  as  the  verdict  was  given  in  respect  of  all  the 
chairs,  whereas  some  had  been  undelivered  on  the  appointed  days, 
Ijefore  the  final  stoppage,  and  without  any  compulsion  upon  the 
plaintiffs  not  to  deliver  them.    A  rule  nisi  was  granted. 

Ilumfrey  and  WiUniore  now  showed  cause  (5) : 
The  plaintiffs  proved  that  they  were  ready  and  willing  to  deliver 

(4)  80  R  R.  693  (4  Ex.  345).     See 


fl)  Hie  epeciiication  required  that 
tho  under  side  of  the  chair  should  be 
*' perfectly  flat  and  even  on  the 
surface." 

(2)  58  R.  B.  oSS  (2  Man.  &  G.  729). 

(3)  o2  B.  B.  802  (5  M.  &  W.  476). 


McClure  y.  liipley,   in  Ex.    Oh.,   80 
R  R.  606  (6  Ex.  140). 

(6)  Before  Lord  Campbell,  Ch.  J., 
Fatteson,  Coleridge  and  Erie,  JJ. 
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all  the  chairs,  if  the  defendants  had  not  prevented  them.  There 
could  be  no  obligation  to  tender  them,  after  the  Company  had  said 
that  they  nvould  not  be  received.  The  defendants  will  be  obliged 
to  contend  that  their  contract  could  not  be  broken  but  by  an  order 
under  seal. 

(Lord  Campbell,  Ch.  J. :  That  it  could  not  be  altered  but  under 
seal. 

Patteson,  J. :  The  argument  will  apply  only  to  the  discharging.) 

The  plaintiffs  had  no  means  of  obtaining  a  discharge  under  seal. 
Discharge  of  the  plaintiffs,  or  refusal  to  fulfil  their  own  contract, 
are,  for  the  present  purpose,  the  same  thing.  To  say  that  a  seal 
was  necessary  to  the  discharge  is  to  extend  the  law  as  to  the  making 
of  contracts  by  a  Company  to  the  breaking  of  them,  and  to  require 
a  formal  contract  for  both.  But,  further,  the  averment  put  in  issue 
here  is  that  the  defendants  **  refused  to  accept  "  the  residue  of  the 
chairs,  and  "  prevented  and  discharged  "  plaintiffs  from  supplying 
them.  It  is  enough  if  the  refusal  and  ^prevention  be  proved.  They 
are  an  act  in  pais,  equivalent  to  a  discharge.  Otherwise  the  most 
formal  tender  of  the  chairs  would  not  have  entitled  the  plaintiffs  to 
sue,  unless  there  had  been  an  express  discharge  by  the  Company, 
and  that  regularly  accepted  by  the  plaintiffs.  Befusal,  and  the 
continuance  of  it,  were  the  questions  which  went  to  the  jury  in 
Ripley  v.  McChire{\) ;  and  it  was  held  that  their  finding  for  the 
plaintiff  entitled  him  to  recover  in  an  action  of  assumpsit  for 
discharging  him  from  delivery  of  a  cargo  and  refusing  to  purchase 
it  according  to  contract. 

(Lord  Campbell,  Ch.  J. :  You  say  that  it  is  not  necessary  here  to 
show  that  the  contract  was  varied  or  put  an  end  to :  that  the  act  of 
the  defendants  was  a  flat  breach  of  the  contract,  which  dispensed 
with  your  performance.) 

That  is  so.  The  ability  of  the  plaintiffs,  if  they  had  not  been  pre* 
vented,  was  amply  proved.  (The  plaintiffs'  counsel  commented 
upon  the  cases  of  West  v.  Blahenay  (2)  and  Phillpotts  v.  Evans  {:<), 
cited  in  moving  for  the  rule ;  but  these  are  so  fully  discussed  in  the 
jud(>ment  of  the  Court,  who  took  the  same  view  of  them,  that  a 
further  notice  of  this  part  of  the  argument  is  unnecessary.)     As  to 


(1)  80  R.  B.  593  (4  Ex.  345). 

(2)  08  It.  K.  ooa  (2  Man.  &  G.  729). 


(3)  62  IL  B.  802  (5  M.  &  W.  47u). 
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the  specific  act  of  prevention  here,  the  engineer  was  a  person  whose 
proceeding  might  bind  the  Company,  if  he  had  their  authority ;  and 
this  fact  was  affirmed  by  the  jury.  The  Company's  acts  must  be 
done  through  some  individual  agent :  and  the  engineer,  by  refusing 
to  certify  for  the  purpose  of  warranting  \  payment,  might, 
individually,  stop  the  further  delivery. 

(Lord  Campbell,  Ch.  J. :  The  Company  never  interfered ;  and  that 
seems  to  have  justified  the  jury  in  finding  that  his  act  was  theirs.) 

Gloter  V.  London  and  North  Western  Railway  *Cowpany  (i)  is  an 
authority  for  the  plaintiffs  on  this  point.  As  to  damages,  the 
learned  Judge  did  not  dictate  to  the  jury  any  particular  mode  of 
estimating  them,  but  only  laid  down  as  matter  of  law  tbat  the 
plaintiffs  should  be  put  into  the  same  situation  as  if  the  contract 
had  been  fulfilled  ;  which  was  correct. 
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Macauhy  and  Denison,  contra : 
The  plaintiffs,  in  order  to  recover,  were  bound  to  prove  a  delivery 
or  something  equivalent ;  the  equivalent  relied  upon  was  a  discharge 
or  prevention,  which  appear  to  have  been  treated  at  the  trial  as  the 
same  thing.  That  a  mere  dispensation  by  parol  would  not  suffice 
is  clear  from  West  v.  Blakeicay  (2) :  and  the  only  modes  in  which 
the  plaintiffs  could  exonerate  themselves  from  the  conditions  pre- 
cedent were  either  a  competent  dispensation  or  an  actual  prevention 
by  the  covenantee.  "  Discharge,"  in  pleading,  is  taken  to  mean  a 
discharge  legally  operative  ;  that  is,  where  the  obligation  is  by  deed, 
a  discharge  by  deed  :  Brymer  v.  Thames  Haven  Dock  and  liailuay 
Company  (3),  What  amounts  to  legal  prevention  is  shown  in  Com. 
Dig.  Condition,  (L  6).  "  So  the  performance  of  a  condition  shall 
l»e  excused  by  the  obstruction  of  the  obligee :  as  if  a  condition  be  to 
build  an  house ;  and  he,  or  another  by  his  order,  hinders  his  coming 
upon  the  land."  Other  instances  are  then  given ;  and  it  is  added  : 
"  But  it  ought  to  be  an  obstruction  which  disables  the  performance." 
What  would  or  would  not  amount  to  a  disability  appears  by  (M.  5) 
of  the  same  title. 

(Lord  Campbell,  Ch.  J. :  The  examples  *  there  regard  conditions 
to  enfeoff ;  I  think  they  are  not  much  to  the  present  purpose.) 


[  MSI)  ] 


(1)  82  B.  B.  568  (5  Ex.  66). 

(2)  o^  B.  B.  563  (2  Mau.  &  O.  729). 


(3)  2  Ex.  549. 
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There  must  be  a  prevention. 

(LoBD  Campbell,  Ch.  J. :  Of  what? 

Coleridge,  J. :  Suppose  a  man  said,  "  If  you  come  for  such  a 
purpose,  I  will  blow  your  brains  out."  That  would  be  no  physical 
prevention. 

Lord  Campbell,  Ch.  J. :  Such  a  threat  might  be  used  ten  days 
before  the  act  was  to  be  done.) 

Its  effect  must  be  judged  of  by  a  jury.  In  West  v.  Blakacay  (i) 
TiNDAL,  Ch.  J.  thought  that,  if  the  plea  had  disclosed  *'an  act 
which  the  lessor  had  done,  or  which  he  had  compelled  to  be  done/' 
it  would  have  been  good.  Bosanquet,  J.  said :  "  I  agree  that  if  the 
covenantee  prevent  the  performance  of  the  covenant  by  an  act  of 
his  own,  his  right  of  action  for  the  breach  of  that  covenant  is 
destroyed.  But  the  act,  to  constitute  such  a  defence,  must  be  the 
immediate  act  of  the  covenantee."  And  Coltman,  J.  said  that  the 
fallacy  in  the  defendant's  argument  was  its  assuming  "  that  there 
was  an  act  done  by  the  lessor  by  which  the  lessee  was  prevented 
from  performing  his  covenant."  Beference  is  there  made  to  the 
case  of  Tlie  Master  of  St.  Cathenne's  (2),  where  the  breach  of  con- 
dition by  the  lessee  was  caused  by  an  actual  ouster  and  force  on  the 
part  of  the  lessor,  who  afterwards  sought  to  take  advantage  of  the 
condition  ;  but  it  clearly  was  considered  that  nothing  short  of  such 
force  would  be  an  excuse.  No  direct  authorities  as  to  prevention 
have  been  found ;  but  it  is  evident  that  there  ought  to  be  a  prevention 
in  fact,  when  the  party  alleging  it  was  ready,  and  did  all  that  lay  in 
him,  to  perform  his  part  of  the  contract. 

(Erle,  J. :  There  is  prevention  by  a  series  of  acts. 

Coleridge,  J. :  You  would  not  admit  such  a  waiver  as  was  allowed 
in  Ripley  *v.  McClure  (3). 

Lord  Campbell,  Ch.  J. :  According  to  your  argument,  even  a 
notice  under  the  common  seal  of  the  Company  to  send  no  more 
chairs  would  have  been  insufficient.) 


That  would  be  a  discharge,  not  a  prevention  ;  and  the  proper  mode 

of   doing  such   act   is  pointed   out   by   the   Companies   Clauses 

Bep.  91  b. 
(3)  80  E.  B.  593  (4  Ex.  345). 


(I)  58  B.  E.  563  (2  Man.  &  G.  752). 
(if)  Cited  in   Frances's  case,  8  Co. 
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Consolidation  Act,  1845, 8  &  9  Vict.  c.  16  (i).  In  Ripley  v.  McClnre  (2) 
the  point  of  time  at  which  the  breach  of  contract  took  e£fect  was 
held  to  be  the  time  when  the  ship  arrived  at  Belfast,  and  the  cargo 
was  to  be  delivered  and  accepted,  no  intermediate  act  remaining  to 
be  done.  A  previous  refusal,  unless  the  evidence  had  shown  that  it 
continued  down  to  that  time,  would  have  been  unimportant.  The 
same  conclusion  may  be  drawn  from  Phillpotts  v.  Evans  (3). 

(Lord  Campbell,  Ch.  J. :  According  to  your  view,  if  the  party 
who  contracted  to  purchase  were  to  say,  "  I  am  insolvent,  and  your 
finishing  the  article  will  be  of  no  use,"  the  vendor  could  not  recover 
unless  he  finished  and  tendered  it. 

Erlb,  J. :  Suppose  the  contract  was  that  plaintiff  should  send  a 
ship  to  a  certain  port  for  a  cargo,  and  defendant  should  there  load 
oue  on  board ;  but  defendant  wrote  word  that  he  could  not  furnish 
a  cargo :  must  the  ship  be  sent,  to  return  empty  ? 

Lord  Campbell,  Ch.  J. :  If  it  were  law,  it  could  not  be  sense  (4).) 

In  Planche  v.  CoWum  (5)  the  defendants  had  engaged  the  plaintiff 
to  write  a  work  for  publication,  but  abandoned  the  publication  when 
the  work  was  partly  completed ;  and  the  Court  of  Common  *Fleas 
held  that  he  might  recover  for  so  much  as  he  had  done,  without 
having  tendered  the  work.  There  it  must  have  been  considered 
that  the  contract  was  rescinded,  and  that  the  plaintiff  might  recover 
upon  it  for  so  much  as  he  had  been  allowed  to  execute :  upon  the 
facts  here,  a  rescinding  cannot  be  assumed,  and  the  plaintiffs,  in 
order  to  recover,  must  have  carried  out  the  contract. 

(Coleridge,  J. :  Could  the  contract  be  rescinded  without  consent 
of  both  parties?  The  judgment  of  Bosanqubt,  J.  in  Planche  v. 
Cidbum  (6)  is  against  your  view. 

Erle,  J.:  The  Court  there  do  not  say  that  the  contract  was 
rescinded.) 

(Humfrey  referred  to  the  observations  on  this  case  in  Goodman 
V.  Pocock  (7) ;  and  Erlb,  J.  cited  Elderton  v.  Emmens  (s).) 

(6)  34  R  R.  613  (8  Bing.  14);  S,  C, 
1  Moo.  &  Sc.  61. 
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(1)  See  sects,  92  dseq. 

(2)  80  B.  B.  593  (4  Ex.  345). 

(3)  52  R.  R  802  (5  M.  &  W.  475). 

(4)  C6ok  Y.  Jenning;  4  B.  B.  468 
n  T.  B.  381)  was  here  cited;  but 
Ijotd  Campbell,  Ch.  J.  said:  That 
baa  nothing  to  do  with  this  case. 

[:»)  34  B.  B.  613  (8  Bing.  14). 


(7)  81 R  B.  705, 710  (15  a  B.  576, 582). 

(8)  6  0.  B.  in  Ex.  Oh.  160 ;  reversing 
the  judgment  of  0.  P.  in  Flderlon  v. 
Emmensy  4  C.  B.  479.  Judgment  of  Ex. 
Ch.  affirmed  in  Dom.  Proc. :  Emmena 
V.  Elderton,  4  II.  L.  C.  624. 
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The  learned  Judge  in  the  present  case  told  the  jury  to  assume 
that  the  engineer's  acts  were  authorized  by  the  Company;  but 
there  was  no  evidence  of  their  sanction. 

(Coleridge,  J. :  Not  by  orders  under  seal ;  but  there  was  other 
conduct  that  showed  it.) 

(The  discussion  as  to  the  evidence,  and  the  words  used  by  the 
learned  Judge,  is  omitted.  Lord  Campbell,  Ch.  J.  said :  It  was 
not  a  direction  in  point  of  law;  and  I  should  have  advised  the  jury 
so  myself.) 

In  considering  what  a  corporation  may  authorize  wilhont  seal, 
reference  must  be  had  to  the  nature  and  objects  of  the  incorporation ; 
that  principle  was  acted  upon  in  Beverley  v.  llie  Lincoln  Gas  Luiht 
and  Coke  Company  (i),  *  Mayor  of  LiuUoiv  v.  Charlton  (2)  and  Paine  v. 
Strand  Union  (3) ;  and  Ridley  v.  Plymouth  Grinding  and  Baking  Com- 
pany (4)  shows  how  strictly  the  Courts  will  examine  the  authority  of 
individuals  to  bind  a  joint  stock  corporation  instituted  for  the 
purposes  of  a  special  Act  of  Parliament. 

(Lord  Campbell,  Ch.  J. :  It  appears  here  that,  according  to  the 
course  of  the  Company's  business,  it  was  left  to  the  engineer  tu 
manage  the  affairs  in  question;  and  that  in  those  they  were 
represented  by  him.) 

Cox  V.  The  Midland  Counties  liailway  Company  (5)  is  another 
authority  for  the  defendants  on  this  point. 

(Lord  Campbell,  Ch.  J. :  There  never  was  a  case  reix)rted  which 
admitted  of  less  doubt.) 

As  to  the  damages.  Until  the  first  actual  stoppage,  in  JanQar\% 
1848,  the  plaintiffs  might  have  delivered  the  chairs  on  the  days 
specified ;  if  any  remained  on  hand  by  reason  of  their  omissiou  to 
do  so,  it  was  their  own  fault :  and  damages  ought  not  to  have  been 
awarded  to  them  for  loss  of  profit  on  the  whole  amount  finally 
undelivered,  but  only  on  that  which  they  were  prevented  by  express 
prohibition  from  delivering  on  the  stated  days.  (They  also  con- 
tended  that,  on  the  amount  for  which  damages  might  be  claimed 


(1)  45  B.  R.  626  (6  Ad.  &  El.  829). 

(2)  55  R.  B,  794  (6  M.  &  W.  815). 

(3)  70  R.  R.  503  (8  Q.  B.  326). 


(4)  76R.R.  742(2  Ex.  711). 

(5)  77  R.  R.  623  (3  Ex.  26.S). 
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consistently  with  this  objection,  the  assessment  was  not  justified 
by  the  evidence.) 

Cur.  adv,  vult. 

Lord  Campbell,  Cb.  J.,  on  a  later  day  of  the  Term  (June  4th), 
delivered  the  judgment  of  the  Court  : 

We  are  of  opinion  that  the  verdict  found  for  the  plaintiffs  ought 
not  to  be  disturbed.  As  to  the  supposed  misdirection  :  the  learned 
Jadge  at  the  trial  did  not  ^direct  the  jury  that  in  point  of  law 
the  engineer  had  authority  to  bind  the  Company,  but  only  left 
it  to  the  jury  to  consider  whether,  in  point  of  fact,  the  Company 
i>y  their  mode  of  dealing  had  authorized  and  sanctioned  his  acts. 
His  Lordship  intimated  that  he  thought  the  evidence  was  strong 
to  show  that  they  had  done  so,  but  that  it  was  for  the  jury  to 
give  the  evidence  its  due  weight.  The  objection  of  misdirection 
therefore  fails. 

Next  we  have  to  consider  whether  the  plaintiffs  were  entitled 
to  a  verdict  on  the  issue  whether  they  were  ready  and  willing  to 
execute  and  perform  the  said  contract  according  to  the  said  con- 
ditions and  stipulations,  in  manner  and  form  &c. ;  and  on  the 
issue  whether  the  defendants  did  refuse  to  accept  or  receive  the 
residue  of  the  chairs,  or  prevent  or  discharge  the  plaintiffs  from 
supplying  the  said  residue,  and  from  the  further  execution  and 
performance  of  the  said  contract.  It  is  not  denied  that,  if  the 
defendants  would  have  regularly  accepted  and  paid  for  the  chairs, 
the  plaintiffs  would  have  gone  on  regularly  making  and  delivering 
them  according  to  the  contract:  the  objection  is  that,  although 
the  plaintiffs  were  desirous  that  the  contract  should  be  fully  per- 
formed, yet,  after  receiving  the  notice  that  the  Company  did  not 
^i»h  to  have  any  more  chairs,  and  would  not  accept  any  more, 
they  ceased  to  make  any  more,  insomuch  that  the  residue  which 
the  Company  are  alleged  to  have  refused  to  accept  never  were 
made.  The  defendants  contend  that,  as  the  plaintiffs  did  not 
make  and  tender  the  residue  of  the  chairs,  they  cannot  be  said 
to  have  been  ready  and  willing  to  perform  the  contract ;  that  the 
defendants  cannot  be  charged  with  a  breach  of  it ;  that,  after  the 
notice  from  the  defendants,  which  in  truth  amounted  to  a  declara- 
tion that  *they  had  broken  and  thenceforward  renounced  the 
contract,  the  plaintiffs,  if  they  wished  to  have  any  redress,  were 
Ijound  to  buy  the  requisite  quantity  of  the  peculiar  sort  of  iron 
suited    for  these   railway   chairs,   to   make    the   whole   of   them 
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according  to  the  pattern,  with  the  name  of  the  Company  upon 
them,  and  to  bring  them  to  the  appointed  places  of  delivery  and 
tender  them  to  the  defendants,  who,  from  insolvency,  had  aban- 
doned the  completion  of  the  line  for  which  the  chairs  were 
intended,  desiring  that  no  more  chairs  might  be  made,  and 
declaring,  in  effect,  that  no  more  should  be  accepted  or  paid  for. 
We  are  of  opinion,  however,  that  the  jury  were  fully  justified 
upon  the  evidence  in  finding  that  the  plaintiffs  were  ready  and 
willing  to  perform  the  contract,  although  they  never  made  and 
tendered  the  residue  of  the  chairs.  In  common  sense  the  meaning 
of  such  an  averment  of  readiness  and  willingness  must  be  that 
the  noncompletion  of  the  contract  was  not  the  fault  of  the 
plaintiffs,  and  that  they  were  disposed  and  able  to  complete  it  if 
it  had  not  been  renounced  by  the  defendants.  What  more  can 
reasonably  be  required  by  the  parties  for  whom  the  goods  are  to 
be  manufactured  ?  If,  having  accepted  a  part,  they  are  unable  to 
pay  for  the  residue,  and  have  resolved  not  to  accept  them,  no 
benefit  can  accrue  to  them  from  a  useless  waste  of  materials  and 
labour,  which,  might  possibly  enhance  the  amount  of  damages  to 
be  awarded  against  them. 

Upon  the  last  issue,  was  there  not  evidence  that  the  defendants 
refused  to  accept  the  residue  of  the  chairs?  If  they  had  said, 
"  Make  no  more  for  us,  for  we  will  have  nothing  to  do  with  them,'* 
was  not  that  refusing  to  accept  or  receive  them  according  to  the 
contract?  But  the  learned  counsel  for  the  defendants  *laid 
peculiar  stress  upon  the  words  '^  nor  did  they  prevent  or  discharge 
the  plaintiffs  from  supplying  the  said  residue  "  of  the  chairs  "  and 
from  the  further  execution  and  performance  of  the  said  contract/' 
We  consider  the  material  part  of  the  allegation  which  the  last  plea 
traverses  to  be,  that  the  defendants  refused  to  receive  the  residue  of 
the  chairs.  But,  assuming  that  the  whole  must  be  proved,  we 
think  there  is  evidence  to  show  that  the  defendants  did  prevent  and 
discharge  the  plaintiffs  from  supplying  the  residue  of  the  chairs, 
and  from  the  further  execution  of  the  contract.  It  is  contended 
that  '^  prevent  "  here  must  mean  an  obstruction  by  physical  force ; 
and,  in  answer  to  a  question  from  the  Court,  we  were  told  it  would 
not  be  a  preventing  of  the  delivery  of  goods  if  the  purchaser  were  to 
write,  in  a  letter  to  the  person  who  ought  to  supply  them,  "  Should 
you  come  to  my  house  to  deliver  them,  I  will  blow  your  brains  oat/* 
But  may  I  not  reasonably  say  that  I  was  prevented  from  completing 
a  contract  by  being  desired  not  to  complete  it?    Are  there  no 
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means  of  preventing  an  act  from  being  done,  except  physical  force 
or  brute  violence  ?  Again,  we  are  told  there  can  be  no  ''  discharge  '* 
bj  a  corporation  unless  by  deed  under  the  corporate  seal.  Of  a 
discharge  in  one  sense  of  the  word  this  is  true.  A  discharge  is 
sometimes  used  as  equivalent  to  a  release,  which  must  be  under 
seal :  Brymer  v.  Thames  Haven  Dock  and  Railway  Company  (1).  But 
we  conceive  that,  in  the  allegation  traversed  by  the  last  plea, 
discbarge  only  means,  like  prevent,  that  the  act  of  the  defendants 
was  the  cause  *of  the  residue  of  the  chairs  not  being  delivered,  and 
of  the  contract  not  being  further  executed  or  performed.  Taking 
tbe  language  employed  in  its  natural  and  reasonable  sense,  there  was 
abundant  evidence  to  support  the  finding  of  the  last  issue  for  the 
plaintiffs. 

It  is  averred,  however,  that  there  are  express  authorities  to  show 
that  there  could  be  no  readiness  and  willingness  to  perform  the 
contract  unless  all  the  chairs  were  finished  and  tendered  ;  that  to 
prevent  must  be  by  positive  physical  obstruction,  and  that  there 
can  be  no  discharging  unless  by  instrument  under  seal.  The  first 
case  relied  upon  was  West  v.  Blake  way  (2),  in  which,  an  action  being 
brought  by  lessor  against  lessee  on  a  covenant  to  yield  up  at  the 
expiration  of  the  term  all  erections  and  improvenents  set  up  or 
made  during  the  term,  assigning  for  breach  the  removal  of  the 
sashes  and  framework  of  a  greenhouse  erected  during  the  term,  it 
was  held  to  be  a  bad  plea  that  there  was  a  subsequent  parol  agree- 
ment between  the  parties  that  if  the  lessee  would  erect  a  greenhouse 
be  should  be  at  liberty  to  pull  it  down  and  remove  it.  But  this 
merely  illustrates  the  well  known  rule  that  a  covenant  under  seal 
cannot  be  varied  by  parol :  Unumquodque  ligamen  dissolvitur  eodem 
lyjamine  quo  ligaiur.  It  has  no  application  to  a  case  where  the 
covenantor  is  prevented  from  performing  the  covenant  by  the 
covenantee.  In  1  Roll.  Abr.  453,  and  in  5  Vin.  Abr.  242,  243,  tit. 
Condition  (M.  c),  will  be  found  various  instances  of  a  covenant 
l^eing  discharged  without  deed  by  the  act  of  the  covenantee. 

The  next  case  relied  on  by  the  defendants'  counsel  was  Phillpotts  v. 
Evans  {z).  That  was  an  action  of  ^assumpsit  for  not  accepting  a 
quantity  of  wheat  sold  early  in  January,  1839,  by  the  plaintiffs  at 
<ilouce8ter,  "to  be  delivered  at  Birmingham  as  soon  as  vessels 
could  be  obtained  for  the  carriage  thereof.**  On  the  26th  of 
January  the  defendant  gave  notice  to  the  plaintiffs  that  he  would 


COUT 

r. 
Ambrb- 

GATE  &0. 

Railway 
Company. 


[MJiij 


[•147] 


(1)  2  Ex.  549. 

(2)  58  B.  B.  563  (2  Man.  &  0.  729). 


(3)  62  B.  B.  802  (5  M.  &  W.  475). 


384 


1851,     Q.  B.     17  Q.  B.  1-17—148. 


[b.r. 


CORT 
V. 

GATE  4:0. 

Railway 
Company. 


f  •148] 


not  accept  the  wheat  if  it  were  delivered.  It  was  then  on  its  way 
by  canal  to  Birmingham  ;  and,  on  its  arrival  there,  the  defendant 
was  required  to  accept  it,  but  he  refused  to  do  so.  The  only 
question  at  the  trial  was  as  to  the  time  with  respect  to  which  the 
damages  were  to  be  calculated.  The  market  having  continued  to 
fall  from  the  day  of  the  contract  till  the  bringing  of  the  action,  the 
defendant  sought  to  take  advantage  of  his  own  wrong,  and  to 
calculate  the  damages  according  to  the  price  in  the  market  on  the 
2Gth  January  when  he  gave  notice  that  he  intended  to  break  the 
bargain ;  but  it  was  very  properly  held  that  the  plaintiffs  were 
entitled  to  damages  according  to  the  market  price  when  the  wheat 
was  tendered  to  the  defendant  for  acceptance.  The  Court  cannot 
be  considered  as  having  decided  that,  if  the  notice  had  been  received 
by  the  plaintiffs  before  the  wheat  was  sent  off  from  Gloucester,  the 
plaintiffs  might  not  at  their  pleasure  have  treated  it  as  a  breach  of 
the  contract  and  commenced  an  action  against  the  defendant  for 
not  accepting  it,  without  tendering  it  to  him  at  Birmingham. 

The  most  recent  case  cited  by  the  defendants'  counsel  was  Ripley  v. 
McCliire{\).  I^his  case  is  very  complicated  in  its  circumstances; 
but  the  second  point  decided  in  it  is  the  only  one  applicable  to  the 
question  which  we  have  to  consider.  There  being  an  executory 
contract,  *whereby  the  plaintiff  agreed  to  sell  and  the  defendant  to 
buy,  on  arrival,  certain  goods,  to  be  delivered  at  Belfast  at  a  certain 
price,  payable  on  delivery,  it  was  held  that  a  refusal  by  the  defendant 
before  the  arrival  of  the  cargo  to  perform  the  contract  was  not  of 
itself  necessarily  a  breach  of  it,  but  that  such  refusal,  unretracio<l 
down  to  and  inclusive  of  the  time  when  the  defendant  was  bound 
to  receive  the  cargo,  was  evidence  of  a  continuing  refusal  and  a 
waiver  of  the  condition  precedent  of  delivery,  so  as  to  render  the 
defendant  liable  for  the  breach  of  contract.  But,  in  the  case  at  l^r, 
the  refusal  never  was  retracted;  and  therefore  there  was  a 
continuing  breach  down  to  the  time  when  this  action  was 
commenced. 

Upon  the  whole,  we  think  we  are  justified,  on  principle  and  with> 
out  trenching  on  any  former  decision,  in  holding  that,  when  theiie 
is  an  executory  contract  for  the  manufacturing  and  supply  of  gootls 
from  time  to  time,  to  be  paid  for  after  delivery,  if  the  purchaser, 
having  accepted  and  paid  for  a  portion  of  the  goods  contracted  tor, 
gives  notice  to  the  vendor  not  to  manufacture  any  more  as  he  has 
no  occasion  for  them  and  will  not  accept  or  pay  for  them^  the 
(I)  80  fi.  E.  593  (4  Ex.  345). 
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vendor  having  been  desirous  and  able  to  complete  the  contract,  he 

maj,  withont  manufacturing  and  tendering  the  rest  of  the  goods, 

maintain  an  action  against  the  purchaser  for  breach  of  contract ;  and 

that  he  is  entitled  to  a  verdict  on  pleas  traversing  allegations  that 

be  was  ready  and  willing  to  perform  the  contract,  that  the  defendant 

refased  to  accept  the  residue  of  the  goods,  and  that  he  prevented  and 

discharged  the  plaintiff  from  manufacturing  and  delivering  them. 

We  are  likewise  of  opinion  that,  in  this  case,  the  damages  are  not 

excessive,  as  the  jury  were  justified  *in  taking  into  their  calculation 

all  the   chairs    which    remained    to    be    delivered,    and    which 

the  defendants  refused  to  accept.     They  were  all  included  in  the 

declaration  and  in  the  issues  joined :    the  time  mentioned  in  the 

proposal  for  the  delivery  of  some  of  them  had  arrived  before  the 

notice  was  given  ;  but  the  time  of  delivery  was  not  of  the  essence 

of  the  contract ;  and  the  obligation  was  still  incumbent  upon  the 

defendants  to  accept  the  whole  of  the  residue. 

The  rule  must  therefore  be  discharged. 

Rule  discharged  (i). 
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REG.  V.   GUARDIANS  op  ST.  MARTIFS-IN-TEK- 
FIELDS  (2). 

(17  a  B.  149—163 ;  S.  0.  20  L.  J.  Q.  B.  423  ;  15  Jur.  800.) 

Quo  warranto  lies  for  an  office,  though  not  immediately  derived  from  tne 
Crown,  if  it  be  so  mediately  (as  where  Commissioners  are  empowered  by 
Art  of  Parliament  to  direct  that  such  office  be  created);  if  it  be  an 
independent  subetantive  office  ;  and  if  it  be  of  a  public  nature. 

In  a  parish  governed,  as  to  the  poor  law,  by  guardians  appointed  under 
order  of  the  Poor  Law  Oommissioners,  information  in  the  nature  of  quo 
warranto  lies  for  the  office  of  clerk  to  the  guardians,  elected  by  the  guardians 
under  an  order  of  the  Commissioners,  pursuant  to  the  Poor  Law  Amendment 
Act,  1834  (4  &  5  Will.rV.  a  76),  &  46,  prescribing  the  duties;  the  tenure  being 
for  life  and  during  sanity,  or  until  resignation,  or  removal  by  the  Commis- 
sioners :  and  the  duties  being:  1.  To  attend  all  meetings  of  the  board  of 
guardians  and  to  keep  their  minutes.  2.  To  keep,  check  and  examine  all 
accounts,  and  other  documents  relating  to  the  business  of  the  guardians,  and 
produce  them  to  the  auditor.  3.  To  peruse  and  conduct  the  correspondence  of 
the  guardians,  and  preserve  the  same,  and  all  orders  of  the  Commissioners, 
and  make  all  necessary  copies  of  letters  &c.  4.  To  prepare  all  written 
contracts  and  agreements  to  be  entered  into  with  the  guardians,  and 
bonds  Ac.  to  be  given  by  parish  officers,  and  to  see  them  duly  executed. 
0.  To  summon  extraordinary  meetings  on  requisition,  and  to  issue  all 
notices  to  the  guardians.  6.  To  countersign  all  legal  orders  of  the 
guardians  on  overseers  for  payment  of  money,  and  all  legal  orders  of  the 
guardians  upon  the  treasurer.  7.  To  ascertain  and  enter  the  balance  of 
(1)  See  Iloehtter  v.  De  la  Tour,  2  E.  (2)  Cited,   R.  v.   Burrows  [1892]  1 

A  IJ.  678 ;  Jloehm  v.  Hor$i  (1900)  178      Q.  B.  399,  401,  61  L.  J.  Q.  B.  88,  66 

L'.  S.  I.  L.  T.  25. 
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Rbq.  aocount  with  the  treasurer  in  the  minute  book  before  every  ordinary 

r.  meeting.    8.  To  lay  the  non-settled  and  non-resident  poor  accounts  quar- 

GuARDiANB  terly  beforo  the  guardians,  and  to  take  their  directions  as  to  settlement  of 

Mabtin*b.  accounts  with  other  parishes  or  unions.     9.  To  transmit  periodical  state- 

ments of  relief  had  by  non-settled  poor  to  the  parishes  or  unions  on  account 
of  which  it  was  given.  10.  To  communicate  to  the  persons  engaged  in  the 
relief  of  the  poor  within  the  parish  all  orders  and  directions  of  the  Com- 
missioners or  guardians,  give  instructions  for  the  prompt  and  (y>m^ct 
execution  of  such  orders,  and  report  defaults.  11.  To  conduct  all  applica- 
tions by  the  guardians  to  justices  in  Special,  Petty  or  General  Sessions,  and, 
if  an  attoraey,  execute  the  legal  business  of  the  pariah  or  guardians,  with 
certain  exceptions,  making  no  charge  except  for  disbursements.  12.  To 
prepare  and  transmit  all  reports,  answers  or  returns,  required  by  the  Com- 
missioners, to  questions  relative  to  the  administration  of  the  poor  law  in  the 
parish.  13.  To  conduct  duly  and  impartially,  and  in  strict  conformity  with 
the  regulations  in  force  at  the  time,  the  annual  or  any  other  election  of 
guai-dians.  14.  To  observe  and  execute  all  lawful  orders  and  directions 
of  the  guardians  applicable  to  the  office. 

A  BULB  nisi  was  obtained  last  Term  for  a  mandamus  calling  upon 
the  above  named  guardians  to  elect  a  clerk. 

1 150  ]  It  appeared,  on  affidavit  in  support  of  the  rule,  that  the  adminis- 

tration of  the  poor  laws  in  St.  Martin's  parish,  and  the  government 
of  the  workhouse,  were  placed  in  the  hands  of  twenty-four  guardians 
by  an  order  of  the  Poor  Law  Commissioners,  under  stat.  4  &  5  Will.  IV. 
c.  76,  dated  29th  April,  1885.  And  that  the  Commissioners  by 
a  subsequent  order  (80th  May,  1835),  directed  that  the  guardians 
should  appoint  a  fit  and  proper  person  to  be  clerk  to  the  board  of 
guardians ;  also  a  treasurer  and  a  relieving  officer  ;  and  that,  when 
any  person  so  appointed  should  die  or  resign  or  be  removed,  the 
board  of  guardians  should,  as  soon  afterwards  as  convenientlv 
might  be,  proceed  in  like  manner  to  a  new  appointment ;  and  that 
the  salaries  of  such  clerk,  treasurer  or  relieving  officers  should  l»e 
submitted  to  the  Commissioners  from  time  to  time  for  their  approval. 
By  the  same  order  it  was  directed  that  such  clerk  should  (among>t 
other  things)  observe  and  fulfil  all  lawful  orders  and  directions 
of  the  board  of  guardians,  and  likewise  the  rules,  orders  and 
regulations  of  the  Commissioners.  A  clerk  was  accordiDglj 
elected  (June,  1885) ;  and  his  salary  was  fixed  at  200^.  a  year.  In 
a  report,  presented  to  the  board.  May  28rd,  1886,  and  adopted,  his 
duties  were  described  as  follows.  ''  The  duties  of  this  office  shall  be 
those  laid  down  by  the  Poor  Law  Commissioners :  also  to  assist 
the  churchwardens  and  overseers  in  their  duties :  his  attendance  at 
the  workhouse  shall  be  from  "  &c.  (fixing  hours) :  the  salary  of  20CM. 

[  *J51  ]  per  annum,  attached  *to  this  office,  to  include  all  law  charges  except 
money  out  of  pocket.     The  Commissioners  (in  July,  1886)  approved 
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of  the  report,  "  and  of  the  direction  that  the  clerk  slioald  assist         Rko. 
the  chnrchwardens    and    overseers    in    their    duties,    so  far  as    GDARniANs 
those    duties    related    to    matters    connected    with     poor    law     ma'^'in's 
administration." 

The  Commissioners,  by  a  further  order,  of  December  8th,  1847, 
addressed  to  the  guardians  of  St.  Martin's  and  seventeen  other 
parishes,  directed  (Article  154)  that  the  officers  appointed  to  or 
holding  certain  offices  enumerated  in  the  order  (i)  included  that  of 
clerk,  should  respectively  perform  such  duties  as  might  be  required 
of  them  by  the  rules  and  regulations  of  the  Commissioners  in  force 
at  the  time,  together  with  all  such  other  duties,  conformable  with 
the  nature  of  their  respective  offices,  as  the  guardians  might  law- 
fally  require  them  to  perform.  Also,  (by  Art.  186)  that  **  Every 
officer  appointed  to  or  holding  any  office  under  this  order,  other 
than  a  medical  officer,  shall  continue  to  hold  the  same  until  he  die, 
or  resign,  or  be  removed  by  the  Commissioners,  or  be  proved  to 
their  satisfaction  to  be  insane."  And  (by  Art.  201)  that 
'*  The  following  shall  be  the  duties  of  the  clerk : 
''No.  1.  To  attend  all  meetings  of  the  board  of  guardians,  and  to 
keep  punctually  minutes  of  the  proceedings  at  every  meeting ;  to 
enter  the  said  minutes  in  a  book,  and  to  submit  the  same  so  entered 
to  the  presiding  chairman  at  the  succeeding  ^meeting  for  his  [  *152  ] 
signature.  No.  2.  To  keep,  check  and  examine  all  accounts,  books 
of  accounts,  minutes,  books  and  other  documents,  as  required  of 
him  by  the  regulations  of  the  Commissioners,  or  relating  to  the 
hasiness  of  the  guardians ;  and  from  time  to  time  to  produce  all 
fiach  books  and  documents,  together  with  the  necessary  vouchers, 
and  the  lionds  of  any  officers,  with  any  certificates  relating  thereto 
which  may  be  in  his  custody,  to  the  auditor  of  the  parish,  at  the 
place  of  audit  and  at  the  time  and  in  such  manner  as  may  be 
required  by  the  regulations  of  the  Commissioners.  No.  8.  To 
peruse  and  conduct  the  correspondence  of  the  guardians  according 
to  their  directions,  and  to  preserve  the  same,  as  well  as  all  orders  of 
the  Commissioners,  and  letters  received,  together  with  copies  of  all 
letters  sent,  and  all  letters,  books,  papers  and  documents  belonging 
to  the  parish,  or  intrusted  to  him  by  the  guardians,  and  to  make 
all  necessary  copies  thereof.    No.  4.  To  prepare  all  written  contracts 

(1)  They  were  as  follows :  Clerk  to  of  the  workhouse,  matron  of  the  work- 
the  guardians,  treasurer  of  the  parish,  house,  schoolmaster,  schoolmistress, 
chaplain,  medical  officer  for  the  work-  porter,  nurse,  relieving  officer,  super- 
bouse,  district  medical  officer,  master      intendent  of  out-door  labour. 

26—2 
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Rica.  and  agreements  to  be  entered  into  by  any  parties  with  the  gnardiansi 
GuAUDiAKs  And  to  see  that  the  same  are  duly  executed ;  and  to  prepare  all 
Mabtik'b  bonds  and  other  securities  to  be  given  by  any  of  the  ofBcers  of  the 
parish,  and  to  see  that  the  same  are  duly  executed  by  such  oflScers 
and  their  sureties.  No.  5.  To  receive  all  requisitions  of  guardians 
for  extraordinary  meetings,  and  to  summon  such  meetings  accord- 
ingly ;  and  to  make,  sign  and  send  all  notices  required  to  be  given 
to  the  guardians,  by  this  or  any  other  order  of  the  Commissioners. 
No.  6.  To  countersign  all  orders  legally  made  by  the  guardians  on 
overseers  for  the  payment  of  money,  and  all  orders  legally  drawn 
by  the  guardians  upon  the  treasurer.    No.  7.  To  ascertain,  before 

[  *163  ]  every  ordinary  meeting  of  the  board,  *the  balance  due  to  or  from  the 
parish  in  account  with  the  treasurer,  and  to  enter  the  samein  a  minute 
book.  No.  8.  At  the  first  meeting  of  the  guardians  in  each  quarter, 
to  lay  before  the  guardians,  or  some  committee  appointed  by  them, 
the  non-settled  poor  account,  and  the  non-resident  poor  account, 
posted  in  his  ledger  to  the  end  of  the  preceding  quarter,  and  to  take 
the  directions  of  the  guardians  respecting  the  remittance  of  cheques 
or  post  office  orders  to  the  guardians  of  any  union,  or  other  parbb, 
or  the  transmission  of  accounts  due  from  unions  or  other  parishes, 
and  requests  for  payments.  No.  9.  Within  fourteen  days  from  the 
close  of  each  quarter,  to  transmit  by  post  all  accounts  of  reUef 
administered  in  the  course  of  the  preceding  quarter  to  non-setded 
poor  to  the  guardians  of  the  unions  and  other  parishes  on  account 
of  which  such  relief  was  given ;  and  to  state  in  every  account  so 
transmitted  the  names  and  classes  of  the  several  paupers  to 
whom  the  relief  in  question  has  been  administered.  No.  10.  To 
communicate  to  the  several  officers  and  persons,  engaged  in  the 
administration  of  relief  within  the  parish,  all  orders  and  directions 
of  the  Commissioners,  or  of  the  guardians,  and,  so  far  as  may  be, 
to  give  the  instructions  requisite  for  the  prompt  and  correct  execution 
of  all  such  orders  and  directions,  and  to  report  to  the  guardians  any 
neglect  or  failure  therein  which  may  come  to  his  knowledge. 
No.  11.  To  conduct  all  applications  by  or  on  behalf  of  the  guardians 
to  any  justice  or  justices  at  their  Special,  Petty  or  General  Sessions, 
and,  if  he  be  an  attorney  or  solicitor,  to  perform  and  exeeoie  all 
legal  business  connected  with  the  parish,  or  in  which  the  guardians 

[  *^&^  ]  shall  be  engaged,  except  prosecutions  at  the  ^Assizes,  actions  at  law, 
suits  in  equity,  or  Parliamentary  business,  without  charge  for  any 
thing  beyond  disbursements.  No.  12.  To  prepare  and  transmit  all 
reports,  answers,  or  returns,  as  to  any  question  or  matter  connected 
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with  or  relating  to  the  administration  of  the  laws  for  the  relief  of        Rbg. 
the  poor  in  the  parish,  or  to  any  other  business  of  the  parisli,    quabdianb 
which  are  required  by  the  regulations  of  the  Commissioners,  or     h^btin's 
which  the  Commissioners,  or  any  Assistant  Commissioner,  may 
lawfully  require  from  him.    No.  18.  To  conduct  duly  and  impar- 
tially, and  in  strict  conformity  with  the  regulations  in  force  at  the 
time,  the  annual  or  any  other  election  of  guardians.     No.  14.   To 
observe  and  execute  all  lawful  orders  and  directions  of  the  guardians 
applicable  to  his  office." 

On  February  24th,  1851,  the  clerk  to  the  guardians  having 
resigned,  a  meeting  of  the  board  was  held,  at  which  Charles 
Robertson  Griffiths  was  elected  clerk,  the  offices  of  clerk  and 
assistant  having  been  consolidated  by  resolution  of  the  board  on  a 
former  day.  The  election  was  approved  by  the  Poor  Law  Com- 
missioners. Some  of  the  guardians,  however,  objected  that  the 
resolation  to  consolidate  had  been  irregularly  passed;  that  Griffiths 
was  not  qualified  for  the  office ;  and  that  the  vote  was  not  taken 
according  to  law :  and  on  these  grounds  the  election  was  impeached, 
and  application  made  for  a  mandamus. 

Sir  F.  Kelly  and  Pashley  now  showed  cause. 

(LoBD  Campbbll,  Ch.  J. :  An  answer  to  this  motion  seems  to  be 
that,  according  to  Darley  v.  The  Queen  (i),  a  Quo  Warranto 
information  would  lie  for  the  office.) 

The  ^House  of  Lords  there  consulted  the  Judges ;  and  they  were      [  nno  ] 

unanimously  of  question  that  a  Quo  Warranto  information  lies 

**  for  usurping  any  office,  whether  created  by  charter  alone,  or  by 

tiie  Crown,  with  the  consent  of  Parliament,  provided  the  office  be  of 

a  public  nature,  and  a  substantive  office,  not  merely  the  function  or 

employment  of  a  deputy  or  servant  held  at  the  will  and  pleasure  of 

others  "  (2).     And  the  House  held  that  such  information  lay  for  the 

office  of  treasurer  of  the  county  of  the  city  of  Dublin.     The  office 

here  in  question  emanates  from  the  Crown,  not  immediately,  but 

through  the  Commissioners,  acting  under  stat.  4  &  5  Will.  IV. 

c.  76,  8.  46. 

(Loan  Campbbll,  Ch.  J. :  What  is  done  by  the  donee  of  the  power 
is  sapposed  to  be  done  by  the  donor.) 

(1)  60B.  R.  121  (12  CI.  &  Fin.  520).      (2)  G9li.  B.  121  (l2Cl.&Fiu.541,042). 
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Rko.        The  office  is  of  a  public  nature,  as  appears  by  the  enumeration  of 

GuARDiAKs    cluties  imposed  by  the  Commissioners,  whose  order  in  this  respect 

OF  »T.^       jg  equivalent  to  an  express  provision  in  the  statute ;  and  it  is  a 
mabtin  s 

substantive  office. 

(Lord  Campbell,  Ch.  J. :  What  is  the  tenure  ?) 

It  is  held  during  life,  and  sanity,  or  until  resignation  or  removal 
by  the  Commissioners. 

(Lord  Campbell,  Ch.  J. :  They  may  remove  him  at  any  time ; 
but  the  appointment  is  equivalent  to  an  appointment  quamdiu  $e 
bene  gessenL) 

In  Barley  v.  The  Queen  (i)  the  Judges,  when  enquiring  whether  the 
office  was  public,  noticed  its  functions  as  to  the  assessment,  receipt 
and  appropriation  of  moneys  on  the  public  account.  The  clerk 
here  has  similar  functions  as  to  pecuniary  matters.  If  he  mis- 
applied moneys,  he  would  be  responsible  as  a  public  servant.  His 
functions  are  recognized  by  stats.  5  &  6  Vict.  c.  57,  b.  17,  and 
[  *156  ]  7  &  8  Vict.  c.  101,  s.  68.  His  admission,  *on  the  subject  of  relief 
to  a  pauper,  if  not  rebutted,  binds  a  parish  in  the  Union :  Reg.  v. 
JVigan  (2). 

(Patteson,  J. :  In  Rex  v.  Hall  (s),  which  related  to  the  office  of 
register  and  clerk  of  the  Court  of  Bequests  at  Bristol,  no  question 
seems  to  have  been  raised  as  to  the  remedy  by  Quo  Warranto  until 
the  taxation  of  costs,  when  the  defendant  was  held  not  entitled  to 
them  under  stat.  9  Ann.  c.  20,  s.  5.) 

There  have  been  conflicting  decisions  as  to  the  remedy  in  casos  of 
this  kind  :  in  a  case  cited  in  Rex  v.  Beedle  (4)  a  Quo  Warranto 
appears  to  have  been  granted  for  the  office  of  guardian  of  the  poor ; 
and  in  the  principal  case  that  authority  was  acted  upon.  It  was 
over-ruled  in  the  subsequent  case^  Re  Aston  Union  (5),  but  mast  be 
considered  as  re-established  by  Darley  v.  The  Queen  (6). 

(Coleridge,  J. :  If  Quo  Warranto  does  not  lie  for  the  office  of 
guardian  it  may  yet  lie  for  that  of  clerk.) 

(1)  69  E.  B.  at  p.  124  (12  CI.  &  Fin.  (4)  42  E.  B.  431  (3  Ad.  &  El.  46T, 
642).  476). 

(2)  14  Q.  B.  287.  (5)  6  Ad.  &  El.  784. 

(3)  2o  B.  B.  321  (1  B.  &  C.  123,  237).  (6)  69  B.  B.  121  (12  CI.  A  Fin.  oiHm. 
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Sir  F.  Thesiger  and  Bramwell,  contra,  were  then  called  upon        Rko. 

by  the  Coubt  as  to  this  point :  Goardiams 

OF  St 
If  the  Court  does  not  clearly  see  that  this  is  an  office  for  which     Mabtin*s. 

Qqo  Warranto  lies,  a  mandamus  ought  to  be  granted :  Rex  v.  The 

Rector* dr.  of  Birmingham  (i). 

(Patteson,  J. :  There  we  proceeded  on  the  ground  that  there  was 
no  other  remedy,  taking  it  for  granted  that  Quo  Warranto  did  not  lie 
for  the  office  of  churchwarden.) 

It  is  assumed  here  that  the  office  is  a  public  one,  emanating  from 
the  Crown,  because  created  under  an  Act  of  Parliament.  But  stat. 
4  &  5  Will.  IV.  c.  76,  s.  46,  only  enables  the  Commissioners  "  as 
and  when  they  shall  see  fit "  to  direct  the  overseers  *or  guardians  [  *157  ] 
"  to  appoint  such  paid  officers  "  ''as  the  said  Commissioners  shall 
think  necessary/'  for  carrying  the  Act  into  execution.  That  is  not 
a  direct  creation  of  the  office.  No  such  office  as  that  of  clerk  to 
the  guardians  might  ever  have  been  created.  And,  if  the  argument 
could  prevail.  Quo  Warranto  would  lie  for  every  office  with  pay 
which  the  guardians  might  institute  under  order  of  the  Commis- 
sioners :  for  example,  that  of  master  of  the  workhouse,  which  in 
fact  is  one  of  those  mentioned  in  the  order  of  1847. 

(PATTBSONy  J. :  Have  you  authority  for  saying  that  Quo  Warranto 
would  not  lie  for  that  office  ?) 

It  is  not  of  a  public  nature ;  nor  is  that  of  clerk.  If  this  were 
within  the  rule  laid  down  in  Darley  v.  The  Queen  (2),  the  offices  of 
nurse  and  matron  would  be  so. 

(Lord  Campbell,  Ch.  J. :  It  may  be  said  that  the  duties  of  such 
offices  are  menial,  and  not  public.  The  office  in  question  is  very 
different  in  its  functions.    It  is  more  like  that  of  a  treasurer.) 

The  clerk  is  but  servant  to  the  guardians  in  respect  of  a  particular 

class  of  duties.     As  to  the  employment  being  public,  a  parish  is 

not  in  all  its  transactions  a  public  body,  as  appears  from  Rex  v. 

EdmonUm  (3).     The  functions  of  the  guardians  themselves  are  as 

public  and  important  as  those  of  their  clerk ;  yet  Quo  Warranto 

does  not  lie  for  the  office  of  guardian:  Re  Aston  Union  (4),  Rex  v. 

Uamsden  (6). 

a)  43  R.  E,  717  (7  Ad.  &  El.  254).  (4)  6  Ad.  &  El.  784. 

(2)  m  B.  R.  121  (12  CI.  &Fiii.  520).  (5)  42  B.  B.  431  (3  Ad.  &  El.  456). 

v3;  1  Moo.  &  Bob.  24. 
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Kkg.  (Colbbidge,  J. :  The  gaardians  are  elected  by  the  ratepayers. 

OP  St.  Pattbson,  J. :  It  is  suggested  by  Tindal,  Ch.  J.,  in  Darlty  v. 

Mabtikb.  jtf^^  Queen  {i),  that  in  the  cases  of  overseers,  and  in  others 
analogous  to  them,  Quo  Warranto  may  have  been  deemed  not  to 
lie  because  the  offices  were  temporary;  but  I  can  say  that  this 
[  *168  ]  «was  not  our  ground  of  decision  in  the  cases  last  cited.  The  office 
of  a  mayor  is  temporary.  It  certainly  was  my  opinion,  and  that 
of  Lord  Temtbrden  and  Mr.  Justice  Taunton,  and  we  uniformly 
acted  upon  it,  that  Quo  Warranto  was  not  the  remedy  unless  there 
were  an  usurpation  actually  upon  the  Crown.  That,  however, 
seems  over-ruled  by  Darley  v.  The  Queen  (i).) 

It  is  now  decided  that  the  remedy  extends  to  offices  of  a  public 
nature. 

(Lord  Campbell,  Ch.  J. :  Unfortunately  the  line  of  demarcation 
there  is  more  doubtful.) 

It  is  very  difficult  to  define  what  is  an  office  of  a  public  nature. 

(Lord  Campbell,  Ch.  J.:  Whether  it  was  on  behalf  of  one 
parish  or  several  united,  would  not,  I  should  think,  make  any 
difference.) 

The  office  may  be  deemed  public  if  connected  with  the  administration 
of  justice. 

(Patteson,  J. :  That  might  be  a  ground  of  distinction  in  Rex  v. 

Hall  {2).) 

The  same  remark  may  apply  to  some  offices  in  the  new  county 
courts.  Quo  Warranto  does  not  lie  for  the  office  of  churchwarden : 
Rex  V.  Daicheny  (a) ;  nor  for  that  of  clerk  to  Commissioners  of  Land 
Tax :  Rex  v.  Thatcher  (4) ;  though  they  are  appointed  under  a 
statute,  and  their  clerk  has  public  duties. 

(Coleridge,  J.  mentioned  Rex  v.  Badcock  (5).) 

(1)  69  R.  R.  121(12  CI.  &  Fin.  520).  mation    would    lie;     for   it    was  no 

(2)  25  B.  B.  321  (1  B.  &  C.  123,  237).  usurpation  upon  the  Crown,  and  tht^r 

(3)  2  Stra.  1196 ;  S.  (7.,  more  fully,  might  as  well  apply  for  an  information 
1  Bott.  P.  L.  347,   pi.  358,  6th  ed.,  against  a  constable  or  oTorseer.*' 
where  it  is  said:    "But  the  Court  (4)  1  Dowl.  &  By.  426. 

denied  the  motion  "  (for  Quo  Warranto)  (5)  Cited  in  Jirx  v.  The  CorporaUt  h 

**a  churchwarden  not   being  such  a      0/ Z/ed/ird  Lfve/,  6  East,  359. 
public  officer  against  whom  an  infer- 
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It  is  clear  from  Darley  v.  The  Queen  (i)  that  an  oflSce,  to  be  the  Rbo. 

subject  of  Quo  Warranto,  must  be  of  a  substantive  and  independent  guardians 

character :  here,  if  no  clerk  were  appointed,  the  functions  ♦of  that  martin's 

office  must  be  performed  by  the    guardians  themselves.    He  is  [  •i^^  ] 
only  their  assistant. 

(Lord  Campbell,  Gh.  J.:  Does  not  he  countersign  documents?) 

If  there  be  such  an  oflScer  appointed,  he  does.  The  officers 
mentioned  in  the  order  of  December,  1847,  need  not  all  separately 
exist:  two  offices  may  be  consolidated.  The  duties  of  the  clerk 
are  different  according  as  he  is  or  is  not  an  attorney.  In  Darley  v. 
The  Queen (i)  the  office  was  substantive  and  independent;  here  it 
is  neither.  If  this  question  be  a  doubtful  one,  it  may  be  fitly 
argued  on  demurrer  to  a  return. 

LoED  Campbbll,  Gh.  J. : 

This  rule  must  be  discharged,  because  mandamtis  is  not  the 
proper  course  of  proceeding.  A  person,  other  than  the  prosecutor, 
has  been  elected ;  the  office  is  full ;  therefore,  according  to  the 
established  and  convenient  rule,  if  Quo  Warranto  lies,  the  pro- 
ceeding ought  to  be  in  that  form.  Then,  does  Quo  Warranto  lie 
for  the  office  of  clerk  to  the  guardians?  If  this  question  had 
arisen  before  the  decision  in  Darley  v.  The  Queen  (i),  I  should  have 
been  perplexed  by  the  contrariety  of  opinions  in  former  cases :  but 
that  lays  down  that  the  writ  lies  if  the  office  be  a  substantive  one 
and  of  a  public  nature,  held  under  a  statute,  though  the  assumption 
of  it  be  not  otherwise  an  usui-pation  upon  the  Grown.  It  was 
formerly  held  in  this  Court  that,  unless  there  was  a  direct  usurpa- 
tion upon  the  Crown,  a  Quo  Warranto,  or  an  information  in  the 
nature  of  it,  would  not  lie ;  but  Darley  v.  The  Queen  (i)  alters  that 
doctrine.  Here  the  office  is  held  as  under  a  statute,  the  Com- 
missioners being  empowered  by  statute  to  order  its  creation :  *it  L  *160  ] 
has  express  duties  prescribed ;  and  the  tenure  is  during  good 
behaviour;  for,  although,  under  the  Commissioners'  order  of 
December,  1847,  the  officer  is  to  hold  only  until  he  "  be  removed, 
the  removal  must  be  on  some  grounds.  Then,  is  the  office  of  a 
public  nature  ?  We  must  look  to  the  functions,  and  compare  them 
with  those  which  were  held  to  constitute  such  an  office  in  Darley  v. 
The  Queen  (1).     The  House  of  Lords  laid  down  no  criterion  in  that 

(1)  69  R.  K.  121  (12  CI.  &  Fin.  520). 
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Reo.  case ;  but  they  held  that  the  office  there  in  question  was  public 
Qo AKDiANs  within  the  rule  they  laid  down :  and  I  think  the  present  office  is 
Martin's.  ^^*  distij^g^sl^ftWe.  Whether  the  district  for  which  it  is  exercised 
be  a  parish,  or  a  hundred,  or  several  parishes  in  a  union,  appears 
to  me  to  form  no  ground  of  distinction,  if  it  be  an  office  in  which 
the  public  have  an  interest.  I  do  not  regret  coming  to  this 
decision,  because  the  rights  may  be  tried  more  easily  and  directly 
by  means  of  an  information  than  if  a  viandamus  were  granted. 

Pattbson,  J. : 

Before  the  case  of  Darley  v.  I'he  Queen  (i)  I  thought,  and  Lord 
Tentbrdbn  and  Mr.  Justice  Taunton  were  strongly  of  the  same 
opinion,  that  the  remedy  by  Quo  Warranto  was  limited  to  the  case 
where  there  was  an  usurpation  simply  upon  the  Crown :  my 
brother  Pabkb  differed  (2) ;  and  so  did  Lord  Denman  (3),  though  on 
a  subsequent  occasion  (4)  he  gave  way  to  the  authorities  against 
granting  the  writ.  And  there  had  been  instances  in  which  the 
writ  had  been  granted  against  persons  acting  as  Commissioners 
[  ♦161  ]  under  statutes.  *But  in  Darley  v.  The  Qxuen  (1)  I  was  satisfied 
upon  the  point,  and  agreed  with  the  other  Judges.  Our  opinion 
then  was  that,  whenever  an  office  is  created  mediately  or  imme- 
diately by  the  Crown,  and  is  public,  a  Quo  Warranto  lies.  How 
far  that  shakes  the  decisions  in  Re  Aston  Union  (4)  and  other  cases 
cited  by  the  Judges,  I  need  not  say ;  certainly  it  does  shake  them. 
Then,  does  this  office  come  within  the  rule  laid  down?  It  is  argued 
that,  the  Queen  being  party  to  the  Act  of  Parliament  by  which  it  is 
created,  the  usurpation  of  it  is  an  usurpation  upon  her.  And  I 
think  the  office  is  created  by  the  Crown,  not  immediately,  bat 
mediately  through  the  Act  4  &  5  Will.  IV.  c.  76,  which,  by  sect.  46, 
entrusts  to  the  Commissioners  the  power  of  causing  paid  officers  to 
be  appointed,  with  very  stringent  directions  as  to  the  duties  to  be 
required.  If,  in  the  present  case,  the  officer  had  been,  as  was 
suggested,  a  mere  servant,  the  office  would  not  have  been,  within 
the  rule  laid  down,  an  independent  substantive  office.  But, 
although  several  of  the  duties  are  such  as  would  be  performed  by 
the  guardians  themselves  if  there  were  no  clerk,  some  are  indepen* 
dent :  and,  the  officer  being  appointed  by  the  guardians  under  an 
order  of  the  Commissioners,  which  they  could  not  give  but  for  the 

(1)  69  R.  R  121  (12  CI.  &  Fin.  520).  (3)  Rex  v.  Bttdle,  42  R  IL  437  ;3 

(2)  Rtx  V.  Ramsden,  42  B.  R.  437      Ad.  &  El.  467). 

(3  Ad.  &  El.  456,  464) ;   Rex  v.  Hanhy,  (4)  Re  Aiion  Union,  6  Ad.  &  El.  TM. 

42  li.  R  431  (3  Ad.  &  El.  463,  note  {h) ). 
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fiialuie,  I  think  the  office  is,  so  far,  within  the  rale  in  Darleif  y.  The        Rkq. 
Queen  (i).    Then,  is  it  a  public  office  ?    We  are  told  that,  if  it  were    guardians 
80,  that  of  master  of  the  workhouse  would  be  so  too.    But  we  need     m^?^^T:.« 
not  enquire  further  than  into  the  case  before  us.     For  some 
pnrposes  it  seems  that  a  parish  is  not  so  far  a  public  body  as  to 
bave  the  exemptions  which  such  a  body  might  claim :  Ooverruyra 
of  Uie  *Biistol  Poor  v.  Wait  (2).    But  the  question  here  is  not       [^162] 
whether  the  body  for  which  the  officer  acts  is  public  ;  it  is  whether 
his  duties  are  of  a  public  nature :  and,  as  the  exercise  of  them 
materially  affects  a  great  body  of  persons,  I  think  they  are  so. 
Therefore,  according  to  Darley  v.  The  Queen  (1),  Quo  Warranto  lies, 
and  consequently  a  mandamus  ought  not  to  be  granted. 

CoLBBmoE,  J. : 

The  decision  in  Darley  v.  The  Queen  (1)  not  only  broke  down  the 
previously  conceived  opinion  (though  different  ones  had  prevailed), 
but  established  a  rule,  which  is  difficult  of  application.  We  must 
however  apply  it  as  we  can  to  each  case  that  comes  before  us. 
I  had  some  doubt  here ;  but  I  think  the  question  may  be  satisfac- 
torily answered  under  the  two  or  three  heads  to  which  it  reduces 
itself.  First,  the  nature  of  the  office,  and  secondly  its  tenure, 
brings  it  within  the  rule :  the  clerk  is  removeable  by  the  Gommis- 
tdoners;  but  that  must  be  on  cause  shown.  Thirdly,  as  to  the 
duties,  it  is  difficult  to  define  what  are  of  a  public  nature  :  but  the 
clerk  here  is,  among  other  things,  to  communicate  to  the  persons 
engaged  in  the  relief  of  the  poor  throughout  the  parish  all  orders  and 
directions  of  the  Commissioners  and  guardians,  and  to  give  instruc- 
tions for  the  execution ;  to  conduct  the  elections  of  guardians ;  to 
be  the  channel  of  communication  between  the  board  and  parish 
officers  and  the  Commissioners  upon  questions  which  may  arise 
respecting  the  administration  of  the  poor  law  or  other  parochial 
business;  and  to  manage  the  communications  also  between  his 
board  and  all  other  poor  law  boards  or  *parochial  bodies  through-  [  'les  ] 
out  the  kingdom.  Therefore,  without  going  farther,  or  deciding 
anything  as  to  other  cases,  which  must  be  taken  as  they  arise, 
I  entirely  agree  that,  in  this  instance,  the  remedy  by  Quo  Warranto 
applies. 

£el£,  J. : 

Three  tests  of  the  applicability  of  a  Quo  Warranto  are  given  by 
(l;  C9B.IL    121   (12  a.   &  Fin.  (2)  44  B.  B.  370  (6  Ad.  &  El.  1). 

oiO:. 
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RiEo.  Barley  v.  The  Queen  (i) :  the  source  of  the  office,  the  tenure,  and  the 
Guardians  duties.  The  source  here  is  a  statute ;  the  tenure,  secure  enough  to 
Martim'b.  satisfy  the  rule :  as  to  the  duties,  no  definition  of  public  duties  has 
been  given ;  all  we  can  do  is  to  follow  such  guidance  as  we  have 
from  the  last  cited  case.  If  the  execution  of  an  office  secures  the 
proper  distribution  of  a  fund  in  which  a  body  of  the  public 
(the  contributors  to  a  parish  rate)  have  an  interest,  the  office  may 
be  deemed  public.  1  think  the  clerk's  duties  here  are  so,  not  only 
on  the  grounds  which  have  been  stated,  but  inasmuch  as  he  has 
the  countersigning  of  cheques,  a  function  which,  if  duly  discharged, 
secures  the  ratepayers  generally,  and  the  neglect  of  which  may 
prejudice  them.  I  think  no  distinction  arises  from  the  parish  being 
part  of  a  union. 

Lord  Campbell,  Gh.  J. : 

I  do  not  by  any  means  say  that  Darley  v.  The  Queen  (i)  applies  to 
all  the  offices  mentioned  in  the  order  of  December,  1847  (as,  for 
instance,  to  that  of  a  nurse,  which  is  menial) ;  though  it  may  be 
difficult  to  say  where  we  should  draw  the  line. 

Rule  discharged  (2). 


[164] 


1851.  EEG.   V.   GEIFFITHS. 

June  16. 

(17  Q.  B.  164—166.) 


By  an  order  of  the  Poor  Law  Commissioners  regulating  the  prooeeilings 
of  guardians  of  the  poor  in  the  parish  of  M.,  the  election  of  offioens  vas  to 
be  hy  a  majority  of  the  guardians  present  at  a  meeting  of  the  board.  Bj 
the  Poor  Law  Amendment  Act,  1849  (12  &  13  Vict.  c.  103),  s.  19,  in  case  of 
au  equality  of  votes  upon  any  question  at  a  meeting  of  guardi&nd  of  any 
union  or  parish,  the  chairman  has  a  "  second  or  casting  vote." 

At  an  election  of  clerk  to  the  guardians  of  M.  twenty-two  guardians 
attended.  On  their  assembling,  the  chairman  said  he  should  not  vote  Ikx 
any  candidate,  but  merely  preside  at  the  meeting  as  chairman.  He  did  00, 
aud  took  the  votes,  of  which  there  were  eleven  for  one  candidate  and  ten 
for  another.  The  former  was  declared  elected,  and  entered  upon  the  office. 
On  motion  for  a  Quo  Warranto  : 

Held  that  the  chaii*man  could  not  be  considered  as  having,  for  the  purpoee 
of  the  election,  withdrawn ;  and  that  such  election  was  void,  as  not  having 
been  determined  by  a  majoiity  of  the  guardians  present. 

After  the  decision  in  the  last  case,  Sir  F.  Thesiger  obtained 
a  rule  nisi  for  a  Quo  Warranto  information  against  Griffiths  for 
exercising  the  office  of  clerk  to  the  guardians. 

(1)  69  B.   E,    121    (12  CI.   &  Fin.  (2)  See  the  next  case. 

620). 
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I^  appeared  on  affidavit  that  the  38th  article  of  the  order  of  the  Rbo. 
Poor  Law  Commissioners  (referred  to  in  the  last  case)  dated  GBirpiTHs. 
8th  December,  1847,  was  as  follows:  "Every  question  at  any 
meeting  consisting  of  more  than  three  guardians  shall  be  deter- 
mined by  a  majority  of  the  votes  of  the  guardians  present  thereat, 
and  voting  on  the  question ;  and,  when  there  shall  be  an  equal 
namber  of  votes  on  any  question,  such  question  shall  be  deemed  to 
have  been  lost."  And  that  Article  155  was :  "  Every  officer  and 
assistant  to  be  appointed  under  this  order  shall  be  appointed  by  a 
majority  of  the  guardians  present  at  a  meeting  of  the  board,  con- 
sisting of  more  than  three  guardians,  or  by  three  guardians  if  no 
more  be  present."  The  election  of  Griffiths  took  place  at  a  meet- 
ing of  twenty-two  guardians.  The  chairman  of  the  guardians 
informed  them,  as  soon  as  they  were  assembled,  that  he  intended  not 
to  vote  for  'any  one  of  the  candidates  (there  being  four),  and  [  'ifis  ] 
should  merely  preside  at  the  meeting  as  chairman.  He  did  so,  and 
took  the  votes  (i).  There  were  eleven  for  Griffiths,  ten  for  another 
candidate,  and  none  for  either  of  the  remaining  two.  Griffiths  was 
declared  to  be  elected,  and  afterwards  entered  upon  the  office. 

Sir  F.  Kelly,  with  whom  was  Pashley,  now  showed  cause  : 

It  will  be  objected  that  Griffiths  was  not  elected,  according  to 
Article  155,  by  a  majority  of  the  guardians  present,  the  chairman 
having  legally  a  vote,  and  not  having  given  it.  If  the  Court  is  of 
that  opinion,  it  will  be  useless  to  go  farther.  But  a  question  may 
he,  whether  the  chairman,  after  his  declaration  that  he  did  not 
intend  to  vote,  was  not  virtually  absent  for  the  purpose  of  the 
election. 

(Lord  Campbell,  Cb.  J. :  There  might  perhaps  have  been  a  with- 
drawing of  the  chairman,  like  the  Lord  Chancellor  going  behind 
the  woolsack,  or  the  Speaker  behind  the  chair :  but  if  he  actually 
continued  present,  the  case  is  different.) 

Sir  F.  Thesiger,  contra,  referred  to  stat.  12  &  13  Vict.  c.  103, 
8.  19,  which  enacts :  "  That  in  the  case  of  an  equality  of  votes 
QpOD  any  question  at  a  meeting  of  the  guardians  of  any  union  or 
parish  the  presiding  chairman  at  such  meeting  shall  have  a  second 
or  casting  vote." 

(1)  There  was  an  objectiou  to  the  result  of  the  present  case  makes  it 
manuer  of  taking  the  votes,  which  the      unnecessary  to  state. 
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Rea.        Lord  Campbell,  Gh.  J. : 
Griffiths.        We  all  think  that  in  this  *ca8e  the  chairman  was  a  guardian 
[  •ice  ]      present ;  and  therefore  the  eleven  did  not  constitute  a  majority. 

Fatteson,  Coleridge  and  Erle,  JJ.  concurred. 

The  rule  was  made  absolute ;  it  being  understood  that 
no  information  should  issue,  and  that  Griffiths 
woxdd  resign  within  a  week,  performing  the  duti<$ 
of  clerk  only  until  a  new  election. 


?^^5i.  ^    In   re  wads  worth  and  the  QUEEN  of    SPAIN  (1). 
"^Lyj^ll   In  re  DE  HABEE  and  the  QUEEN  of  PORTUGAL  (1), 

r"]^-,  (17  Q.  B.  171—220  ;  S.  0.  20  L.  J.  Q.  B.  488;  16  Jur.  164.) 

Property  in  England,  belonging  to  a  foreign  sovereign  Prince  in  his  pablic 
capacity,  cannot  be  seized  under  process  in  a  suit  instituted  against  him  in 
this  country  on  a  cause  of  action  arising  here. 

And,  therefore,  where  a  suit  had  been  brought  in  the  Ix>rd  Majors 
Court  against  the  Queen  of  Spain  upon  bonds  of  the  Spanish  Goyemment 
bearing  interest  payable  in  London,  and  moneys,  belonging  to  her  as  the 
Sovereign  of  that  country,  had  been  attached  in  the  hands  of  garnishees  in 
liondon  to  compel  her  appearance,  the  Court  of  Queen*s  Bench  granted  a 
prohibition. 

Although  the  action  was  not,  in  form,  brought  against  the  Queen  as 
Sovereign :  it  appearing  sufficiently  by  the  proceedings  that  she  was  charg^^d 
with  liability  in  that  character. 

The  same  law  prevails,  a  fortiori,  where  the  action  is  avowedly  grounded 
on  acts  done  by  the  defendant  in  the  character  of  Sovereign. 

The  garnishee,  in  such  a  case,  is  a  proper  party  to  move  for  the  prohibili^>n. 

And  it  is  no  objection,  that  he  has  put  in  a  plea  (^Vi7  habei)  to  the 
attachment. 

Nor  is  the  motion  premature,  if  made  after  the  pleading  of  such  plea  and 
before  trial  of  the  issue,  though  no  other  excess  of  jurisdiction  is  imputed 
to  the  Lord  Mayor's  Court  than  its  having  entertained  the  suit. 

The  motion  may  also  be  made  by  the  sovereign  Prince  who  is  defendant 
in  the  Mayor's  Court,  though  the  defendant  has  not  appeared,  and  the 
garnishee  has  not  pleaded. 

The  prohibition  may  go  at  the  instance  of  a  mere  stranger. 

In  the  first  of  these  cases.  Chambers,  on  behalf  of  the  after- 
mentioned  garnishees,  moved,  in  last  Easter  Term  (April  15t}i), 
that  a  prohibition   might  issue  to  the  Lord  Mayor's  Court   of 

(1)  Cited,  Frt^v.^Mppy  (1866)  L.R.  kieh  (1873)  L.  R  4  A.  &   K  94,  4J 

2    C.   P.    36,     36   L.    J.    C.    P.   45;  L.J.Adm.  17;  ]Vorthingtonr.JrJtrifs 

Mayor  of  London  v.  Cox  (1867)  L.  E.  (1876)  L.  R.  10  C.  P.  383,  44   U.   J. 

2  H.  L.  239,  270,  291,  36  L.  J.  Ex.  C.  P.  209;  Mighellv.  Sultan  o/JoAorr 

225 ;  Lariviere  v.  Morgan  (1872)  L.  R.  [1894]  1  Q,  B.  149, 163,  63  L.  J.  U.  B, 

7  Ch.  654,  41  L.  J.  Ch.  760;  The  Char-  593,  70  L.  T.  64,  C.A.— A.  C. 
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London,  under  circumstances  disclosed  in  an  affidavit  sworn  by  Wadswobth 
Henry  Treasure,  clerk  to  Messrs.  Lawford,  attorneys,  and  Joaquin     qubek  of 
Scheidnagel  and  George  Stone,  garnishees  in  the  suit  Wadswcyrth  v.       Spain. 
The  Queen  of  Spain,  depending  in  the  said  Court. 

H.  Treasure  deposed :  That  he  hath  the  conduct  and  management 
of  a  certain  cause  now  pending  in  the  Court  of  the  Lord  Mayor  of 
the  city  of  London,  wherein  one  Thomas  Page  Wadsworth  is  the 
plaintiff,  and  her  Catholic  Majesty  Dona  Isabel  8egunda,  Queen 
of  Spain  *(in  the  said  cause  described  as  her  Most  Christian  [  *172  ] 
Majesty  Dona  Isabel  Segundar  Queen  of  Spain)  is  defendant,  and 
wherein  the  above-named  deponent  Joaquin  Scheidnagel,  is  gar- 
nishee, and  also  the  above-named  deponent  George  Stone,  together 
with  John  Martin,  James  Martin  and  Bobert  Martin,  are  garnishees, 
in  two  certain  attachments  issuing  out  of  the  said  Court.  That 
the  cause  of  action,  as  appears  by  an  affidavit  filed  in  the  said 
Court  by  T.  P.  Wadsworth  on  30th  December,  1850,  is  for  10,000Z. 
sterling  for  interest  alleged  to  be  due  to  him  from  her  said  Catholic 
Majesty  upon  certain  bonds  or  certificates  dated  respectively  the 
10th  December,  1834,  and  stated  by  Wadsworth  to  have  been  duly 
made  and  entered  into  by  or  on  behalf  of  her  Majesty  the  then 
Queen  Begent  of  Spain,  in  the  name  of  her  august  daughter  the 
said  Donna  (i)  Isabel  «bc.  the  defendant,  by  virtue  of  the  law  decreed 
by  the  Cortes  and  sanctioned  by  her  said  Majesty  the  said  Queen 
Begent  in  the  name  of  her  said  daughter  the  Queen  of  Spain,  on 
16th  November,  1834 ;  and  of  the  alleged  treaty  between  the 
Minister,  Secretary  of  State  for  the  Finance  Department  of  Spain, 
and  Mons.  Ardoin,  banker,  of  Paris,  on  6th  December,  1834. 

The  deponent  George  Stone  stated  that,  on  30th  December, 
1850,  he  and  his  partners,  John  Martin,  James  Martin  and  Bobert 
Martin,  who,  with  deponent,  carry  on  business  as  bankers  in  the 
city  of  London,  were  served  with  the  following  document,  addressed 
to  them  and  dated  December  30th,  1850 : 

'*  Take  notice  that,  by  virtue  of  an  action  entered  in  the  Lord 
Mayor's  Court,  London,  against  her  Most  Christian  Majesty  Dona 
Isabel  Segundar  Queen  of  *Spain,  defendant,  at  the  suit  of  Thomas  [  *173  ] 
Page  Wadsworth,  plaintiff,  in  a  plea  of  debt  upon  demand  of 
20,000f.,  I  do  attach  all  such  moneys,  goods,  and  effects  as  you 
now  have,  or  which  hereafter  shall  come  into  your  hands  or 
cuBiody,  of  the  said  defendant,  to  answer  the  said  plaintiff  in  the 

(1)  Bic 
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Wadswobth   plea  aforesaid :  and  that  you  are  not  to  part  with  such  moneys, 
QuBEMov     goods  or  effects  without  license  of  the  said  Court. 
^^^^^-  "  Chas.  Sbwbll,  Serjeant-at-Mace. 

"  Gbo.   Ashley,  plaintiff's  attorney,  Lord  Mayor's 
Court  Office,  Old  Jewry." 

Scheidnagel  deposed  that,  on  the  same  SOtli  Decem1>er,  he  was 
served  with  a  document,  addressed  to  him,  but  in  all  other  respects 
the  same  as  that  above  set  forth.    That  he  is  president  of  a  Com- 
mission  called  the   Spanish    Financial   Commission,   which  was 
appointed  in  1834  by  the  Government  of  the  kingdom  of  Spain 
for  the  management  in  England  of  the  affairs  relative  to  the  public 
debt  of  the  said  kingdom,  and  for  facilitating  the   payment  of 
interest  or  dividends  payable  on  account  of  the  said  kingdom  to 
the  holders  in  England  of  certain  bonds  or  certificates,  and  of  other 
public  securities  issued  by  or  on  behalf  of  the  said  kingdom  ;  and 
that,  as  the  president  of  the  said  Commission,  he  hath,  for  the 
purpose  of  paying  in  England  the  coupons  or  half-yearly  dividends 
of  the  said  bonds  or  certificates,  from  time  to  time  received  from 
the  Director-General  of  the  said  kingdom  of  Spain,  one  of  the 
Ministers  of  the  said  Queen  of  Spain,  divers  large  remittances ; 
and  that  the  same  have  accordingly  from  time  to  time  been  applied 
to  the  purposes  of  such  payments  as  and  when  the  holders  of  the 
[  M74  ]      said  bonds  have  presented   to   the   said  ^Commission    the    said 
coupons ;  but  that  the  holders  of  a  large  number  thereof  had  not, 
at  the  time  of  the  service  of  the  said  two  attachments,  presented 
such  coupons,  or  in  any  other  manner  applied  for  payment  of  the 
dividends  or  interest  in  respect  thereof ;  and  the  residue  of  the  said 
moneys,  amounting  to  7,456{.  19«.  6d.  or  thereabouts,  so  remitted 
as  aforesaid,  and  applicable  to  the  payment  of  the  same,  have  there- 
fore remained  under  the  control  of  the  said  Commission,  awaiting 
the  presentation  of  the  said  coupons,  and,  at  the  time  of  the  service 
of  the  attachment,  were  in  the  hands  of  the  said  Jo.  Martin, 
G.  Stone,  Jas.  Martin  and  B.  Martin,  as  the  bankers  of  the  said 
Financial  Commission  :  And  that,  some  time  previous  to  the  days 
appointed  for  the  payment  of  such  respective  half-yearly  dividends 
or  coupons,  and  subsequent  to  the  receipt  of  the  remittances  for 
such  respective  payments,  the  said  Financial  Commission,  in  con- 
formity with  the  directions  given  by  the  said  Director-General  of 
the  said  kingdom  of  Spain,  caused  advertisements  to  be  from  time 
to  time  inserted  in  the  English  newspapers,  naming  the  day  on 
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which  such  respective  payments  would  be  made  of  the  interest  due   Wadswobth 
upon  the  said  bonds :  And  that  deponent  had  not,  at  the  time  of     queek  of 
the  service  of  the  said  attachments  respectively,  nor,  as  he  verily       Spain. 
believes,  had   the  said  Jo.   Martin,  G.    Stone,   Jas.   Martin  and 
fi.  Martin,  or  either  of  them,  in  their  possession  or  power  any 
moneys,  goods  and  effects  of  the  said  Queen  of  Spain  as  her  private 
property  and  unconnected  with  the  Government  of  her  said  kingdom : 
And  that  her  said  Catholic  Majesty  Dona  Isabel  was,  at  the  time 
of  the  commencement  of  the  said  action,  and  now  is,  the  reigning 
Sovereign  of  the  kingdom  of  Spain,  *and  as  such  entitled  to,  and      [  *^75  ] 
then  enjoyed  and  is  now  enjoying,  all  the  rights,  prerogatives  and 
privileges  appertaining  to   such  sovereignty:  And  that  the  said 
bonds  or  certificates  were  made  by  the  said  then  Queen  Begent  of 
Spain  as  aforesaid  in  her  sovereign  character  only,  and  for  and 
solely  on  account  of  the  said  kingdom  of  Spain,  and  as  an  act  of 
State  in  the  government  thereof,  and  not  for  or  in  respect  of  any 
private  or  personal  debt  owing  by  the  said  Queen  Begent,  or  by 
her  said  Catholic  Majesty  Dona  Isabel,  to  the  said  T.  P.  Wadsworth : 
And  that  her  said  Catholic  Majesty  was,  at  the  time  of  the  com- 
mencement of  the  said  action,  and  now  is,  resident  and  domiciled 
within  the  kingdom  of  Spain  and  out  of  the  jurisdiction  of  this 
honourable  Court,  owing  no  allegiance  at  any  time  to  the  sovereign 
lady  Queen  Victoria ;  and    that   her  said  Catholic  Majesty  Dona 
Isabel  18  recognized  and  acknowledged  by  the  said  sovereign  lady 
Queen  Victoria  as  the  now  reigning  Sovereign  of  the  kingdom  of 
Spain ;  and  that  the  said  last  mentioned  kingdom  is  at  amity  with 
the  Crown  of  Great  Britain  and  Ireland. 

The  deponent  H.  Treasure  further  stated  that  the  action  in  the 
Lord  Mayor's  Court  was  commenced  on  30th  December,  1850 ;  that 
Scheidnagel  pleaded  to  the  attachment  Nil  hahety  and  the  defen- 
dants Martins  and  Stone  Nil  habent ;  but  the  issues  had  not  yet 
lieen  trickl;  though  deponent  believed  that  Wadsworth  intended 
proceeding  to  trial  of  the  attachments  as  soon  as  the  practice  of  the 
Lord  Mayor's  Court  would  allow,  and,  in  the  event  of  his  obtaining 
a  verdict,  would  sue  out  execution  to  recover  the  moneys  in  the 
bands  of  the  garnishees  Martins  and  Stone,  unless  prohibited  by 
this  •Court.  He  further  deposed :  That  he  hath  been  advised  and  [  ♦ire  1 
verily  believes  that,  in  the  event  of  the  said  T.  P.  Wadsworth 
proving  upon  the  trials  of  the  said  attachments  that  the  said 
^mishees  respectively  have  moneys  in  their  hands  as  aforesaid, 
he  will  be  immediately  afterwards  entitled  to  sue  out  process  to 
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Wadswobth   levy  and  take  into  execution  the  amount  so  proved  to  be  in  the 
QuKKN  OF     hands  of  the  garnishees  respectively,  unless  special  bail  be  given 
Spain.       j^j.  j^^j.  gj^j^j  Catholic  Majesty  for  the  amount  sought  to  be  recovered 
by  the  said  T.  P.  W. :  That,  on  29th  January  last,  application  was 
made  by  counsel  to  the  Recorder  of  the  Lord  Mayor's  Court  to 
dissolve  the  said  attachments  on  common  bail  being  filed  on  behalf 
of  the  Queen  of  Spain,  on  the  ground  that  a  foreign  independent 
Sovereign  could  not  be  held  to  bail :  but  the  Recorder  refused  to 
dissolve  the  attachments ;  and  the  same  now  remain  in  full  force : 
And  deponent  hath  been  advised,  and  verily  believes,  that,  by  the 
laws  and  customs  of  the  city  of  London,  no  plea  upon  the  trial  of 
the  said  attachments  can  be  entered  on  the  part  of  her  said  Catholic 
Majesty  the  Queen  of  Spain,  or  demurrer   or   other  proceeding 
tendered  or  put  in  by  the  garnishees,   whereby  the  question  of 
jurisdiction  of  the  said  Lord  Mayor's  Court  to  call  upon  her  said 
Catholic  Majesty  to  answer  the  matters  complained  of  by  the  said 
T.  P.  W.  can  be  raised,  or  the  power  of  the  said  Lord  Mayors 
Court  to  attach  the  said  money  of  her  said  Catholic  Majesty  ques- 
tioned, nor  can  any  steps  be  taken  in  the  said  Lord  Mayor's  Court, 
whereby  the  question  of  her  said  Catholic  Majesty's  liability  in 
respect  of  the  alleged  causes  of  action  of  the  said  T.  P.  W.  can  lie 
decided,  unless  special  bail  shall  have  been  first  given  on  behalf  of 
her  said  Catholic  Majesty. 
[  177  ]  The  aflSdavit  of  H.  Treasure  verified  a  copy  of  Wadsworth's 

aflSdavit  of  debt  in  the  cause,  and  copies  of  the  record  and  pro- 
ceedings in  the  attachments,  and  of  one  of  the  bonds  or  certificates 
referred  to  in  Wadsworth's  afiidavit.  The  bond  or  certificate  was 
headed  (so  far  as  the  terms  are  material) : 

"  Public  Debt  of  Spain. 

**  Great  Book  of  Five  per  cent, 

the  active  debt.  Consols." 

A  translation  of  the  body  of  the  instrument  was  annexed  to  the 
copy,  and  was  as  follows  : 

*'  The  bearer  of  this  certificate  is  entitled  to  an  annuity  of  ten 
hard  dollars,  equivalent  to  fifty-four  francs  or  two  pounds  two 
shillings  and  six  pence  sterling,  representing  a  capital  of  two 
hundred  hard  dollars,  one  thousand  and  eighty  francs,  or  forty- 
two  pounds  ten  shillings  sterling,  by  virtue  of  the  law  decreed  by 
the  Cortes  and  sanctioned  by  her  Majesty  the  Queen  Regent  in  the 
name  of  her  august  daughter  Doha  Isabel  XL,  the  16th  NoveinI»er, 
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1834,  and  of  the  treaty  concluded  between  the  Minister  Secretary  of  Wadswouth 
State  for  the  Finance  Department,  and  M.  Ardoin,  banker,  of  Paris,     quebn  of 
the  6th  December  of  the  same  year.  Spain. 

"The  said  annuity  will  be  payable  in  Madrid,  Paris  or  London 
at  the  option  of  the  bearer,  half  yearly,  on  the  1st  May  and 
Ist  November  in  each  year,  on  presentation  of  the  dividend 
warrant  then  due :  in  Paris  at  the  rate  of  five  francs  forty  centimes 
per  hard  dollar,  and  in  London  at  four  shillings  and  three  pence 
sterling,  also  per  hard  dollar. 

"The  bearer  has  the  option  of  causing  this  certificate  *to  be       [  *i78  ] 
definitively  converted  into  an  extract  of  inscription,   payable  in 
Madrid. 

"  To  this  certificate  are  attached  forty  dividend  warrants.  If  at 
the  end  of  twenty  years  it  should  not  have  been  withdrawn  from 
circalation  either  by  means  of  redemption  or  of  conversion  into  an 
extract  of  inscription,  forty  new  dividend  warrants  shall  be 
delivered  on  the  presentation  of  this  certificate  with  the  dividend 
warrant  preceding  that  which  latest  becomes  due." 

The  instrument  was  dated  "  Madrid,  10  December,  1834,***and 
purported  to  be  subscribed  by  the  Secretary  of  State  for  Foreign 
Affairs,  the  Count  Toreno,  and  by  the  Director  of  the  Boyal  Sinking 
Fund  (**  El  Director  de  la  Beal  Gaja  de  Amortizacion  ")  and  of  the 
Great  Book,  Ant^  Barata. 

The  affidavit  of  debt  was  as  follows. 

"  In  the  Mayor's  .Court,  London. 
**  Thomas  Page  Wadsworth,  of  No.  11,  Down  Street,  Piccadilly  " 
^., ''  maketh  oath  and  saith  :  That  her  Most  Christian  Majesty 
Dona  Isabel  Segundar,  Queen  of  Spain,  is  justly  and  truly  indebted 
onto  this  deponent  in  the  sum  of  10,000/.  sterling  and  upwards  for 
interest  upon  and  by  virtue  of  certain  bonds  or  certificates,  bearing 
date  respectively  the  10th  day  of  December,  1834,  and  duly  made  " 
A:o.  (describing  them  as  at  p.  899,  ante) :  "  And  which  said  interest 
was  due  and  payable  on  certain  days  now  past. 
"  Sworn  at  the  Lord  Mayor's  "  T.  P.  Wadsworth. 

Court  Office,  London,  this 
80th   day  of  December, 
1850-    Before  me,    G.  Ashley." 
The  subsequent  proceedings  were :  The  declaration  in  the  Lord       [  179  ] 
Mayor's  Court,  whereby  the  plaintiflf  "  demands  against  her  Most 
Christian  Majesty  Dona  Isabel  Segundar,  Queen  of  Spain,  20,000/. 
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wadsworth  of  lawful  money  of  Great  Britain  which  she  owes  to  and  unjustly 
Queen  of  detains  from  the  said  plaintiff.  For  that,  whereas  the  said 
Spain.  defendant,  on"  &c.,  "at  the  parish  of  Saint  Helen,  London,  and 
within  the  jurisdiction  of  this  Court,  for  and  in  consideration  of 
divers  sums  of  money  before  that  time  due  and  owing  from  the 
said  defendant  to  the  said  plaintiff  at  the  parish  aforesaid  and 
within  the  jurisdiction  aforesaid,  and  then  being  in  arrear  and 
unpaid,  granted  and  agreed  to  pay  to  the  said  plaintiff  the  said  sum 
of  20,000{.  above  demanded  where  and  when  she  the  said  defendant 
should  be  thereunto  afterwards  required  :  Yet,  notwithstanding,  the 
said  defendant,  although  often  thereto  requested,  hath  not  yet  paid 
to  the  said  plaintiff  the  said  sum  of  20,0002.  above  demanded,  or 
any  part  thereof.    To  the  damage  "  &c. 

Then  followed  prayer  of  process  by  the  plaintiff;  award  of 
summons  calling  on  defendant  to  appear  and  answer;  return  to 
the  Court  that  defendant  had  nothing  within  the  city  or  liberties 
whereby  she  could  be  summoned,  nor  was  to  be  found  within  the 
same ;  non-appearance  and  default  by  defendant  on  being  called  at 
the  same  Court:  allegation  by  plaintiff  at  the  same  Court  that 
Scheidnagel  owes  defendant  10,0002.  in  moneys  numbered,  "  as  the 
proper  moneys  of  the  said  defendant,"  and  now  has  and  detains  the 
same  in  his  hands  and  custody ;  prayer  of  process  by  plaintiff,  to 
attach  &c. ;  whereupon  the  Serjeant-at-Mace  was  commanded  by 
the  Court  that  he,  according  to  the  custom  «bc.,  attach  the  said 
[  *160  ]  defendant  by  the  said  10,O0OZ.  so  *being  in  the  hands  and  custody 
of  the  said  garnishee  as  aforesaid,  and  the  same  in  his  hands  and 
custody  defend  and  keep,  so  that  the  said  defendant  may  appear  in 
this  Court  here  to  be  holden  &c.  to  answer  the  said  plaintiff  in  the 
plea  aforesaid ;  and  that  the  said  Serjeant-at-Mace  return  &c, : 
appearance  by  plaintiff  at  a  Court  holden  18th  January,  1851,  and 
return  by  the  Serjeant  that  he  had  attached  defendant  by  the  said 
10,0002.  so  being  in  the  hands  and  custody  of  the  said  garnishee,  and 
the  same  defended  &c.  according  to  the  custom  &c.,  so  that  defendant 
might  appear  at  this  Court  to  answer  in  the  said  plea :  And  that 
defendant  thereupon  was  solemnly  called  at  the  same  Court  and 
did  not  appear,  but  made  a  first  default,  which  was  recorded,  and  a 
further  day  given  to  defendant  to  appear  at  the  next  Court,  to  be 
holden  &c. :  similar  defaults  by  defendant  at  three  other  Courts, 
plaintiff  appearing :  prayer  of  process  by  plaintiff,  at  the  fourth 
Court,  against  the  garnishee,  and  order  by  the  Court,  thereupon, 
that  the  Serjeant  warn  the  garnishee  to  appear  on  17th  January  lo 
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show  cause  why  plaintiff  ought  not  to  have  execution  of  the  10,000^.   Wauswobth 
attached  in  garnishee's  hands  :  appearance  on  the  day  named,  and     queek  of 
imparlance,  hy  the  garnishee,  who,  on  a  subsequent  day,  pleaded :  Spain. 

That,  at  the  time  of  making  the  said  attachment,  or  at  any  time 
since,  he  had  not  owed  to  or  detained  from,  or  yet  has,  owes  to  or 
detains  from,  the  said  defendant  named  in  the  bill  original  and 
attachment  aforesaid  the  said  10,000^.  or  any  part  thereof,  in 
manner  and  form  &c. ;  concluding  to  the  country. 

Then  followed  a  bill  of  proof  by  Thomas  Paterson  of  Liverpool, 
merchant,  praying  to  be  admitted  to  prove  that  the  10,000/.  is  his 
property ;   and  probation  by  the  ^same  party,  alleging   that   he       [  ^^^i  1 
claimed  interest  in  the  10,000i.  (parcel  of  the  said  20,000/.),  for 
that  the  same  was  received  by  the  garnishee,  and  held  by  him,  for 
and  on  account  of  the  defendant ;  and  that,  while  the  same  was  so 
held  by  the   garnishee,  a   negotiation  was  pending  between  the 
approver   and   defendant  for  the  supplying  to  defendant  by  the 
approver  of  certain  large  quantities  of  corn,  to  wit  forty  ship  loads  : 
that,  ultimately  and  before  the  said  attachment,  a  contract  was 
made  and  entered  into  by  and  between  the  approver  and  defendant ; 
and,  bjithe  terms  of  such  contract,  the  approver  was  to  supply 
forty  ship  loads  of  corn  to  the  defendant  at  the  times  and  periods 
mentioned  in  such  contract :  That,  on  such  contract  being  made, 
the  approver  required  a  sum  of  money  from  defendant  on  account 
of  such  shipments,  to  wit  10,000/. :  That  defendant  agreed  to  pay 
the  said  sum  of  money,  and  arranged  that  the  same  should  be  paid 
to  the  approver  by  remitting  the  same  to  Joaquin  Scheidnagel  the 
defendant's  agent  in  London,  being  the  garnishee  in  the  said  attach- 
ment, and  then,  at  the  time  of  the  making  the  said  contract  and 
liefore  the  making  the  said  attachment,  gave  the  said  approver  an 
order  to  receive  the  said  10,000/.  when  paid  to  defendant's  said 
agent   in   London,  so  being   the  garnishee  as  aforesaid,   for  the 
specific  purpose  of  paying  the  same  to  the  approver  ;  which  order 
is  dated  long  before  the  issuing  the  said  attachment,  to  wit  on 
2nd  November,  1850 :  And  that  the  said  sum  was  so  placed  in  the 
hands  of  the  garnishee  by  defendant  for  the  specific  purpose  of 
applying  the  same  to  the  order  above  mentioned  :  Wherefore  the 
approver  claimed  the  said  10,000/.,  and  he  offered  to  verify  the 
premises,  and  that  the  10,000/.  was  his  pi*operty,  in  manner  &c.,  as 
be  had  claimed  :  and  *he  praj-ed  to  be  admitted  to  prove  the  same,       [  *J82  ] 
according  to  the  custom  of  the  city. 
There  were  also  proceedings  (similar  to  the  earlier  ones  in  the 
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Wadswohth  cate  of  Scheidnagel)  resulting  in  the  attachment  of  10,000/.  in  the 
QuBi*!)  OF  hands  of  Martins  and  Stone ;  warning  to  them  to  show  cause  &c.; 
Spain.  ^^^^  ^^  them  that,  at  or  since  the  time  of  the  attachment,  they  had 
not  owed  to  or  detained  from  defendant  the  said  10,00M.  or  any  part 
thereof,  in  manner  &c.,  concluding  to  the  country :  hill  of  proof 
and  probation  by  the  said  Thomas  Paterson,  alleging  facts  as  stated 
on  the  probation  in  Scheidnagel's  case,  as  to  the  contract  for  com, 
and  demand  by  Paierson  of  10,000/.  on  account :  And  that  the 
said  defendant  agreed  to  pay  the  said  sum  of  money  last  mentioned, 
and  arranged  that  the  same  should  be  paid  to  the  approver  by 
remitting  the  said  sum  of  10,000/.  to  one  Joaquin  Scheidnagel, 
the  defendant's  agent  in  London,  with  directions  to  the  said 
J.  Scheidnagel  to  place  the  said  sum  in  the  hands  of  the  garnishees 
named  in  the  present  attachment,  to  meet  the  payment  of  the  order 
after  mentioned,  and  then,  at  the  time  of  making  the  aforesaid 
contract,  and  before  the  making  of  the  said  attachment,  gave  the 
said  approver  an  order  to  receive  the  said  10,000/.  when  paid  into 
the  hands  of  the  garnishees  as  aforesaid  for  the  specific  parpose  of 
paying  the  same  to  the  approver ;  which  said  order  is  dated  long 
before  the  issuing  of  the  said  attachment,  to  wit  on  2nd  November, 
1850 :  That  the  said  sum  was  so  placed  in  the  hands  of  the  said 
garnishees  by  defendant  through  her  agent  for  the  specific  purpose 
of  applying  the  same  to  the  payment  of  the  order  above  mentioned  : 
Wherefore  the  said  approver  claimed  &c. ;  as  before. 

[  183  ]  Chambers f  in  moving,  cited   The  Duke  of  Bnmswick  v.  Thf* 

King  of  Hanover  (i),  and  contended  that  the  sovereign  Prince  of  a 
foreign  realm  could  not  be  sued  in  an  action  which  required  that 
she  should  put  in  special  bail  to  answer  in  a  Court  of  this  coantry 
for  an  act  of  State :  and,  consequently,  that  proceedings  could  not 
go  on  against  the  garnishees. 

(Lord  Campbell,  Ch,  J. :  Must  there  be  an  affidavit  of  debt,  to 
commence  a  suit  in  the  Lord  Mayor's  Court  ?) 

Raiidell  (with  Chambei's) : 

There  must,  by  the  custom. 

A  rule  mat  was  granted.     In  last  Easter  Term  (2), 

(1)  In  the  Rolls  Court,  63  B.  E,  1  (2)  May  10th.    Before  Lord  Camp- 

(6  Boav.  1);  ISame  y.  Same  in  Doin.  boll,  Ch.  J.,  Patteson,  Wightman  and 

Proc.  (decree  of  Bolls  Court  aflBrmed),  Erie,  J  J. 
81  B.  B.  1  (2  H.  L.  C.  1). 
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Hoggins,  Welsby  and  Locke  showed  cause  (i)  :  Wadswobth 

V, 

The  affidavits  in  support  of  the  rule  show  a  case  within  the     Qdkenof 
jurisdiction  of   the  Lord   Mayor's  Court.    No  objection   can   be 
founded  on  the  affidavit  of  debt,  which  is  unnecessary,  and  no  part 
of  the  proceedings  in  the  Court.     (On  this  point  Banks  v.  Self  (2) 
and  Hatton  v.  Isemonger  (3)  were  cited.) 

(Lord  Campbell,  Ch.  J. :  The  affidavit  is  intended  to  show  the 
cause  of  action.  It  seems  to  be  evidence  against  the  plaintiff,  as 
far  as  it  goes  (4).) 

The  proceeding  in  question  is  against  a  garnishee  according  to  the 
custom  of  foreign  attachment.  Assuming  that  in  some  stage  of 
the  case  the  Queen  might  interpose,  and  allege  something  to  defeat 
t}ie  action,  a  prohibition  cannot  go.  The  Lord  Mayor's  *is  the  E*^^*^] 
only  Court  which  has  jurisdiction  in  this  kind  of  proceeding ;  and, 
if  a  prohibition  lay  under  the  present  circumstances,  the  party 
complaining  would  have  no  remedy  :  for  which  reason  privilege,  of 
attorneys  or  others,  is  not  allowed  to  oust  the  Court  of  jurisdiction 
in  foreign  attachment:  TurbiWs  case (5),  Gilb.  Com.  Pleas,  209, 
liidge  v.  Hardcasth  (6).  The  practice  is  fully  set  out  in  Bohun's 
Privilegia  Londini,  253  et  seq.,  8rd  ed.  It  is  enough,  for  the 
purpose  of  instituting  a  foreign  attachment,  to  show  that  the 
garnishee,  being  within  the  city,  has  funds  of  the  defendant ;  and, 
if  the  garnishee  does  not  come  in  and  establish  anything  that  may 
discharge  him,  which  the  defendant  also  is  at  liberty  to  do,  then, 
according  to  the  certificate  of  the  Recorder  of  London,  cited  in 
note  (1)  to  TurbiWs  case  (o),  "  judgment  shall  be,  that  the  plaintiff 
shall  have  judgment  against  him"  (the  garnishee),  ''and  that  he 
shall  be  quit  against  the  other,  after  execution  sued  out  by  the 
plaintiff." 

(Lord  Campbell,  Ch.  J. :  The  garnishee's  payment  is  taken  to 
Ije  a  payment  by  the  defendant. 

Pattbson,  J. :  Surely  the  foundation  of  all  this  proceeding  is  a 
debt  as  to  which  the  Court  has  jurisdiction  over  the  defendant. 
As  you  argue,  if  there  were  funds  in  the  city  belonging  to  the 

(1)  Oumei/  attended  on  behalf  of  (3)  1  Stra.  641. 

tii«  city  of  London  to  watch  the  pro-  (4)  See  p.  418,  post, 

r.^tf^iiigs,  lest  the  custom  of  foreign  (o)  1  Wms.  Saund.  67. 

attariunent  should  be  infringed  upon.  (6)  8  T.  B.  417. 

^2)  o  Taunt.  2:u,  w. 
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Wadbwobth   Qaeen  of  England,  there  might  be  an  attachment   against    the 

QuEBK  OF     garnishee.) 
Spain. 

In  Banks  v.  Self(i),  cited  and  acted  upon  in  Harington  v. 
Maanarris  (2),  the  defendant  pleaded  a  recovery  against  him  as 
garnishee  in  a  suit  against  the  plaintiff,  defendant  being  debtor  to 
plaintiff  at  the  time :  and  on  demurrer  it  was  objected  that  the  suit 
against  the  now  plaintiff  in  the  Court  below  was  not  shown  to 
[  'iSo  ]  *have  been  brought  for  a  debt  arising  within  the  jurisdiction  :  but 
the  Court  of  Common  Pleas  held  this  no  valid  objection,  and  gave 
judgment  for  the  defendant. 

(Lord  Campbell,  Ch.  J. :  The  question  there  was,  whether  it 
must  positively  appear  on  the  pleadings  that  the  Court  had  juris- 
diction :  it  was  not  said  that  the  want  of  jurisdiction,  if  averred, 
might  not  have  been  an  answer. 

Erlb,  J. :  The  decision  is  only  that  things  done  before  a  competent 
tribunal  are  presumed  to  be  rightly  done.) 

In  Selfv.  Kennicot  (s)  the  defendant  pleaded  to  debt  on  bond  ''  that 
the  plaintiff  being  indebted  to  J.  S.  he  made  an  attachment  of  the 
said  money  in  his  hands ; "  on  demurrer,  one  objection  was,  that 
"it  does  not  appear  that  the  debt  arose  within  the  jurisdiction;** 
and  it  seems  that  the  plea  was  held  good. 

(Lord  Campbell,  Ch.  J. :  The  authority  is  a  slender  one  for  a 
wide  proposition.) 

It  is  a  well  established  rule  that  a  prohibition  shall  not  issue  to  a 
Court  of  peculiar  jurisdiction,  upon  the  apprehension  merely  that 
such  Court  will  exceed  its  powers;  though  the  remedy  may  be 
grantable  if  it  appear,  in  the  course  of  the  proceedings,  that  such 
an  error  is,  or  is  about  to  be,  committed.  Among  the  cases  laying 
down  this  principle,  and  showing  its  application,  are  Home  v.  Earl 
Camden  (4),  Chesterton  v.  Farlar  (6),  case  of  The  Danish  Ship 
Noysomhed  (6),  Johnson  v.  Shippen  (7).  The  Court  cannot,  in  the 
present  case,  see  any  particular  in  which  the  Lord  Mayor's  Court  is 

(1)  5  Taunt.  234,  n.  which  reversed  the  judgment  of  Com. 

(2)  6  Taunt.  228.  PI.  in  Home  v.  Earl  Camden,  I  H.  Bl. 

(3)  2  Show.  506.  476. 

(A)  In  Dom.   Proa   2  11.  Bl.  533,  (5)  7  Ad.  &  El.  713. 

affirming  the  judgment  of  K.  B.  in  (6)  7  Ves.  693. 

Lord  Camdnt  v.  Home,  4  T.  R.  382,  (7)  2  lA.  Bay.  982. 
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^exceeding  its  jurisdiction.     Nothing  has  been  done  contrary  to  the  Wadsworth 
due  administration  of  justice.     The  bond  itself  is  not  made  part  of     quekn  of 
the  record.    It  does  not  appear  that  any  npph'cation  has  been  made       Spain. 
to  the  Lord  Mayor's  Court  to  stay  proceedings  in  the  suit  because 
the  Queen  cannot  be  sued  there.     The  present  motion  is  quia 
timet.    If  the  objection  is  taken  on  the  trial,  the  Judge  of  the  Lord 
Major's  Court  will  deal  with  it,  and  it  may  be  brought  before  a 
court  of  error:  Norton  v.  Beckman  (i),  Clark  v.  Denton  (2). 

(Lord  Campbell,  Ch.  J. :  The  question  as  to  jurisdiction  may 
arise  on  facts  not  necessarily  appearing  by  the  record.) 

That  might  be  so  ;  as  in  Day  v.  Pavpierre  (3).  The  subject-matter 
of  this  suit  being  within  tho  jurisdiction  of  the  Court  on  a  concessit 
solvere,  the  proper  mode  of  defence  on  the  part  of  the  Queen  would 
have  been  to  appear  and  put  in  a  plea.  The  defence,  that  the 
borrowing  was  an  act  of  State,  would  have  been  fully  available  in 
that  form,  and  would,  it  must  be  presumed,  have  been  properly 
disposed  of  by  the  Court.  At  present,  this  Court  cannot  say,  on 
looking  at  the  bond  or  certiiQcate  sued  upon,  that  it  may  not  be 
ground  for  an  action  against  the  Queen  personally.  What  the  law 
on  that  subject  was,  in  the  particular  case,  would  depend  on  the 
evidence. 

(Erlb,  J. :  The  instrument  itself  informs  the  bearer  that  it  is 
made  by  virtue  of  a  law  decreed  by  the  Cortes  and  sanctioned  by 
the  Queen  Begent,  and  of  a  treaty  concluded  by  the  Secretary  of 
*State.  Suppose  the  plaintiff  on  his  affidavit  showed  expressly  that 
he  could  have  no  right  in  an  action  against  the  Queen  individually : 
would  the  Lord  Mayor's  Court  still  be  entitled  to  proceed  ?  Suppose 
he  made  *it  appear  that  his  demand  was  like  that  made  against  the  [  *187  ] 
Qaeen  of  England  in  The  Baron  de  Bode's  case  (4),  where  the  grounds 
alleged  were,  to  the  understanding  of  any  person  acquainted  with 
the  law,  a  direct  disaffirmance  of  the  claim.) 

It  would  still  be  matter  of  enquiry,  on  the  trial,  what  the  facts 
were.     The  instrument  jrrimd  facie  creates  a  liability  in  London. 

But,  further,  the  garnishees  here  have  taken  issue  on  a  fact 
concerning  themselves  exclusively ;  that  they  have  not  the  money 

O)  6T.  R.760.  (4)  70  R.  K.  448  (8  Q.  B.   208); 

(2;   1  B.  &  Ad.  92.  Jiaron  de  Bode  v.  The  Queen,  78  B.  R. 

(3)  13  Q.  B.  802.  407  (13  Q.  B.  380). 
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Wadsworth   in  their  hands.    After  this,  they  cannot  set  up  another  answer, 
Qdeen  or     which  regards  the  defendant  only. 


r. 

EEN 

Spain. 


(Lord  Campbell,  Ch.  J. :  Thoy  have  an  interest  in  it,  because,  if 
the  Court  has  no  jurisdiction,  they  are  discharged.) 

The  course  on  an  attachment  is  thus  described  in  Bohun's  Privilegia, 
p.  256.  "  The  garnishee,  if  he  think  fit,  may  appear  in  Court  by 
his  attorney,  and  wage  law,  or  plead,  that  he  has  no  money  in  bis 
hands  of  the  defendants,  or  other  special  matter,  or  he  may  confess 
it."  But,  **  if  the  plaintiff  in  the  attachment  shall  obtain  a  verdict 
and  judgment  for  the  money  or  goods  attached  in  the  garnishee's 
hands,  yet  the  defendant  in  the  attachment  may  at  any  time  before 
satisfaction  acknowledged  upon  record,  put  in  bail  to  the  plain titT*8 
action  upon  which  the  attachment  is  grounded,  and  thereby  dis- 
charge the  judgment  and  proceedings  against  the  garnishee ;  yea, 
though  the  garnishee  be  taken  in  execution,  he  shall  be  discharged 
if  bail  be  put  in  as  aforesaid.*' 

(Lord  Campbell,  Ch.  J. :  Would  not  it  be  special  matter  pleadable 
by  the  garnishee,  that  the  defendant  is  a  person  over  whom  the 
Court  has  no  jurisdiction?) 

[  *188  ]      There  is  no  precedent  of  ^such  a  plea :  and,  at  all  events,  the  time 
for  it  has  been  let  pass. 

(Erle,  J. :  It  is  not  always  true  that  a  party  who  was  entitled  to 
object  to  the  jurisdiction,  but  has  allowed  the  cause  to  be  tried  on 
the  other  matters  in  dispute,  cannot  afterwards  have  a  prohibition. 
The  contrary  has  been  held  on  prohibition  to  a  county  couri, 
where  title  had  come  in  question.) 

In  Thompson  v.  Ingham  (i),  which  was  such  a  case,  the  question  of 
jurisdiction  had  been  raised  at  the  proper  time  in  the  couuty 
court. 

(Lord  Campbell,  Ch.  J. :  Do  you  allow  that  the  garnishee  might 
move  for  a  prohibition  before  plea  pleaded  ?) 

He  might ;  but  not  after  he  has  put  in  a  plea  which  admits  the 
jurisdiction.  An  Anonymous  (2)  case  inVentris  agrees  with  this  view ; 
and  In  re  Jones  and  James  (3)  is  a  direct  authority  on  the  point. 

(1)  80  R.  R.  376  (14  Q.  B.  710).  (3)  1  L.  M.  &  P.  65  [to  be  reported 

(2)  1  Veut.  23C.  from  19  L.  J.  Q.  B.  257]. 
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(Eblb,  J. :  My  opinion  in  that  case  mast  be  taken  to  have  been  Wadbworth 

reviewed  and  found  wrong.)  Qurk'n  of 

Spain. 

As  to  the  principal  question :  the  case  is,  that  the  defendant  has 
raised  money  within  the  jurisdiction  of  the  Lord  Mayor's  Court  by 
bonds  bearing  an  interest  payable  in  London.  Nothing  appears 
that  can  legally  distinguish  the  funds  attached  from  the  Queen's 
own  funds.  She  appears  to  have  the  controul  of  them  all.  In 
The  Duke  of  Brunswick  v.  The  King  of  Hanover  (i) ,  cited  in  moving 
for  this  rule,  it  was  held  that  a  foreign  Prince,  being  in  this  country, 
could  not  be  made  amenable  to  the  Court  of  Chancery  for  acts  done 
in  exercise  of  his  sovereign  authority :  but  those  acts  were  done  in 
his  own  dominions ;  a  circumstance  particularly  noticed  by  Lord 
CoTTENHAM  in  his  address  to  the  House  *of  Lords.  In  the  same  [  *^^^  1 
case,  at  the  Bolls,  Lord  Lanodale,  after  observing  that  **  The  law 
of  England  affords  no  authority  for  the  proposition,  that  sovereign 
Princes  resident  here  may  not  be  sued  in  the  Courts  here,"  cites 
I^e  la  Torre  v.  Bemdl€s{2),  where  Vice-Chancellor  Sir  J.  Leach 
ordered  the  King  of  Spain  to  be  named  as  party  to  a  suit,  the 
object  of  which  was  to  charge  Bernales  in  respect  of  acts  done  by 
bim  as  the  King's  agent,  and  '*  laid  it  down,  that  a  foreign  Govern- 
ment, or  Sovereign,  could  both  sue  and  be  sued  in  the  Courts  of  this 
country." 

(Lord  Campbell,  Ch.  J. :  The  act  in  question  here  was  not  done 
by  the  Queen  personally,  but  by  her  mother,  while  Begent.) 

A  person  raises  money  in  London  for  the  Queen  of  Spain. 

(Lord  Campbei^,  Ch.  J. :  The  instrument  is  not  signed  by  her, 
bat  by  a  public  officer ;  like  our  Exchequer  bills.) 

it  is  not  necessary  that  the  Queen  should  have  actually  put  her 

own  seal  to  the  bond,  to  render  her  liable.    Affidavit  is  made  in 

the  cause  that  she  is  the  party  indebted.     It  appears  that  the 

Cortes  have  authorized  her  to  borrow  money ;   but  this  Court 

cannot  judge  of  the  nature  and  effect  of  that  authority.    Before 

the  reign  of  Edward  I.,  the  King,  even  of  this  country,  might  have 

been  sued  in  the  Courts  (;<).     Since  the  proceeding  by  petition  of 

fl;  2   H.  L.  C.  1 ;  H,  C.  in  the  Bolls  (3)  See  16  Vin.  Abr.  536,  tit  Pre- 

Tourt,  63  B.  B.  1  (6  Beav.  1).  rogative  of  the  King  (Q.  4).     [There  is 

rJ)  1  Uov.  Supp.  to  Veaey,  1-19.  no  real  evidence  of  this. — F.  P.] 
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Wadbworth   right  was  instituted,  that  is  no  longer  so  ;  but  a  foreign  Prince  may 
Queen  op     still  be  sued,  at  least  upon  engagements  entered  into  here. 


V. 
BEN 

Spain. 


(Pattbson,  J. :  The  liability  of  a  foreign  Prince  upon  acts  done 
in  his  own  dominions  came  into  question  in  Mnnden  v.  iHike  of 
Brunswick  (i) ;  but  there  was  no  decision  on  the  point.) 

f  1^  ]  Chambers,  Peacock  and  Randcll,  contra  : 

The  suit  has  arrived  at  this  point:  the  garnishees  having  pleaded, 
issues  have  been  joined  upon  the  pleas,  and  now  stand  for  trial,  the 
result  of  which,  if  the  pleas  be  not  proved,  will  be  that  execution 
will  go  against  the  moneys  of  the  defendant,  unless  she  put  in  bail 
within  a  year  and  a  day  to  appear  and  try  in  the  Lord  Ma^or^s 
Court.  The  questions  are,  whether  prohibition  lies,  and  whether 
it  is  now  properly  applied  for.  Now  the  rule  is,  that  a  prohibition 
will  be  granted  whenever  the  Superior  Court  can  see  that  the 
Court  below  has  exceeded  its  jurisdiction.  And  (assuming  that 
the  garnishees  here  are  not  entitled  as  parties  to  demand  it)  the 
prohibition  may  issue  even  at  the  instance  of  a  stranger ;  a  rule 
founded  not  only  in  justice  to  the  subject  but  in  a  jealous  regard 
to  the  prerogative  of  the  Crown :  for  **  there  are  two  things  in 
prohibition,  1st  contempt  of  the  Crown,  and  disherison  of  it  in 
taking  on  them  judicial  power  where  they  have  no  right ;  2nd  is 
a  damage  to  the  party:'*  Ede  v.  Jackson  {2).  "And  the  King's 
Courts  that  may  award  prohibitions,  being  informed  either  by  the 
parties  themselves,  or  by  any  stranger,  that  any  Court  temporal  or 
ecclesiastical  doth  hold  plea  of  that  whereof  they  have  not  jurisdic- 
tion,  may  lawfully  prohibit  the  same,  as  well  after  judgment  and 
execution,  as  before  :  "  2  Inst.  602.  The  rule  on  this  subject  has 
been  exemplified  in  the  late  decisions  as  to  the  county  courts. 

(Lord  Campbell,  Ch.  J. :  Those  cases,  as  well  as  Home  v.  Eml 
Camden  (3),  seem  to  press  you  a  good  deal.) 

In  Home  v.  Earl  Camden  (3)  the  Court  of  Appeals  in  cases  of  prize, 
[  ♦J91  ]  to  which  the  prohibition  *went,  had  exclusive  jurisdiction  over  the 
matter  which  they  had  decided,  namely,  whether  a  certain  capture 
was  prize  or  not  within  the  Prize  Acts  then  in  force :  and  therefore 
prohibition  was  held  not  to  lie.  But,  if  they  had  been  exceeding 
the  bounds  of  the  common  law  in  construing  the  Acts,  they  might 

(1)  74  R.  R.  467  (10  Q.  B.  656).  (3)  2  H.  Bl.  533;   4  T.  B.  382;  1 

(2)  Fortes.  345.  H.  BL  476. 
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have  been  prohibited,  even  after  sentence,  according  to  Gave  v.  Wadbworth 
Gapiyer  (i)  and  Govld  v.  Gappei'  (2),  and  other  authorities.  There-  quekn  of 
fore  the  garnishees  here  are  not  barred  by  having  pleaded.  The  Spain. 
principle  (acted  upon  in  Hall  v.  Maule  (s),  that  a  Court  should  not 
be  presumed  likely  to  exceed  its  jurisdiction,  does  not  apply  when 
the  Court  has  entertained  a  suit  of  which,  originally,  it  ought  not 
to  have  taken  cognizance.  Now,  in  the  present  case,  the  Queen, 
the  defendant  in  the  suit,  has  never  been  summoned.  It  is  not 
pretended  that  she  has :  but  it  is  assumed  that,  because  the  debt 
arose,  as  it  is  said,  within  the  jurisdiction,  and  nothing  is  found 
therein  by  which  the  defendant  can  be  summoned,  and  the  defen- 
dant herself  is  not  to  be  found  there,  a  summons  may,  by  custom, 
be  supposed.  But,  if  it  was  impossible,  legally,  that  the  Queen 
could  be  summoned,  a  summons  cannot  be  supposed ;  and  it  was 
held  in  a  case  from  the  Tolzey  Court  of  Bristol,  Bruce  v.  Wait  (4), 
that,  on  general  principles,  a  custom  to  issue  foreign  attachment 
without  summons  would  be  bad. 

(Lord  Campbell,  Ch.  J. :  The  principle  relied  upon  is,  that  a 
debt  within  the  jurisdiction  gives  authority  to  the  Court,  though 
the  debtor  lives  out  of  the  jurisdiction.    The  law  is  so  in  Scotland.) 

Ik  ought  at  least    to   be   possible  that  the  debtor  should  have 

the  opportunity  of  appearing.     *Buchanan  v.  Rucker  (5)  is  another       [  •192  ] 

authority  against  the  suggested  custom. 

(Lord  Campbell,  Ch.  J. :  What  is  there  to  show  that  a  personal 
service  ought  to  be  practicable  ?) 

It  is  at  least  requisite  that,  if  a  summons  were  served,  the  summons 
should  have  force  to  compel  the  party  to  come  in.  The  present 
case  differs  from  others  inasmuch  as  the  defendant  always  was, 
and  must  be,  out  of  the  jurisdiction.  This  is  not  an  objection 
^hich  can  be  waived  by  pleading,  in  the  case  of  a  garnishee,  more 
than  if  it  were  that  of  an  ambassador. 

(LoBD  Campbell,  Ch.  J. :  One  difficulty  you  have  is,  that  there 
are,  as  it  seems,  cases  in  which  a  foreign  Prince  may  be  sued,  and 
the  Court  below  may  be  proceeding  to  decide,  but  not  wrongly,  as 
to  this  being  one  of  them.) 

a    3  Eaut,  472.  (4)  1  Man.  &  G.  1. 

{I)  7B.  K.  766(5  East.  345).  (5)  9  E,  E.  531    (1   Camp.  63;    9 

(3)  7  Ad.  &  El.  721.  East,  19z). 
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QUREN  OP 

Spain. 


[  •liJS  ] 


WAD8WORTH  The  assumptiOD,  that  this  is  such  a  case,  should  be  sustained  by 
those  who  allege  the  jurisdiction :  but  the  contrary  appears  from 
the  affidavits,  the  bonds,  and  the  proceedings  in  the  suit. 

Then,  has  the  Lord  Mayor's  Court  any  jurisdiction,  for  the 
purpose  of  a  suit,  over  a  Queen  of  Spain  resident  in  her  own 
dominions?  In  Douglas  v.  Forrest (i)  Bbst,  Ch.  J.  said  that  "a 
natural  born  subject  of  any  country,  quitting  that  country,  bat 
leaving  property  under  the  protection  of  its  law,  even  during  his 
absence,  owes  obedience  to  those  laws,  particularly  when  those 
laws  enforce  a  moral  obligation : "  but  he  distinguished  such  a 
case  from  Buchanan  v.  Rtu;ker{2) :  and  he  added:  "To  be  sure  if 
attachments  issued  against  persons  who  never  were  within  the 
jurisdiction  of  the  Court  issuing  them,  could  be  supported  and 
enforced  in  the  country  in  which  the  person  attached  resided,  the 
Legislature  of  *any  country  might  authorize  their  Courts  to  decide 
on  the  rights  of  parties  who  owed  no  allegiance  to  the  Government 
of  such  country,  and  were  under  no  obligation  to  attend  to  its 
Courts,  or  obey  its  laws.  We  confine  our  judgment  to  a  case  where 
the  party  owed  allegiance  to  the  country  in  which  the  judgment 
was  BO  given  against  him."  In  the  present  case,  the  consequence 
of  a  finding  against  the  garnishees  will  be,  that  the  party  holding 
lO.OOOZ.  which  is  the  money  of  the  Spanish  Government  will  be 
unable  to  say  that  it  is  so  till  the  Queen  puts  in  bail ;  a  step  by 
which  she  would  acknowledge  the  jurisdiction  of  the  Court.  If  the 
proceedings  in  this  case  are  valid,  a  ship  of  war  belonging  to  the 
Queen  of  Spain  might  be  attached ;  an  act  which  might  lead  to 
disastrous  public  consequences.  This  evil  was  pointed  out  by  Lord 
Langdale  in  Tlie  Duke  of  Brunswick  v.  The  King  of  Hanorer  {:t\ 
where  his  Lordship  observed:  "The  cases  wliich  we  have  upon  this 
point  go  no  further  than  this ;  that  where  a  foreign  Sovereign  files 
a  bill,  or  prosecutes  an  action  in  this  country,  he  may  be  made  a 
defendant  to  a  cross  bill  or  bill  of  discovery  in  the  nature  of  a 
defence  to  the  proceeding,  which  the  foreign  Sovereign  has  himself 
adopted.  There  is  no  case  to  show  that,  because  he  may  be  plain- 
tiff in  the  Courts  of  this  country  for  one  matter,  he  may  therefore 
be  made  a  defendant  in  the  Courts  of  this  country  for  another  and 
quite  a  distinct  matter : "  and  he  added  (4) :  "  The  defendant  insists 
upon  it  as  a  general  rule,  that  in  times  of  peace  at  least,  a  sovereign 


(1)  29  £.     B.    695    (4    Bing.   686, 
702,  703). 

(2)  9  B.  B.  631  (1  Camp.  63;  9  East. 


1J»2). 

(3)  63B.  B.  1  (6BeaT.  1). 

(4)  G  Beav.  40. 
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Prince  is,  by  the  law  of  nations,  inviolable ;  that  obvious  incon-  Wadsworth 
veniences  and  the  greatest  danger  of  war  would  *arise,  from  any  qureV  of 
attempt  to  compel  obedience  to  any  process  or  order  of  any  Court, 
b;  any  proceeding  against  either  the  person  or  the  property  of  a 
sovereign  Prince;  and  indeed  that  any  such  attempt  would  be 
deemed  a  hostile  aggression,  not  only  against  the  sovereign  Prince 
himself,  but  also  against  the  State  and  people  of  which  he  is 
the  Sovereign :  that  it  is  the  policy  of  the  law  (to  be  everywhere 
taken  notice  of),  that  such  risks  ought  to  be  avoided : ''  to  which 
propositions  his  Lordship's  judgmeiit  conformed. 

(Lord  Campbell,  Ch.  J. :  There  may  in  any  country  be  private 
property  of  a  foreign  Prince,  to  which  these  remarks  would  not 
apply.) 

Lord  Lyndhdrst  said,  in  The  Duke  of  Bininstcick  v.  The  King  of 
Hanover  (i)  in  the  House  of  Lords,  that  it  was  unnecessary  there  to 
define  the  circumstances  (admitting  that  such  might  exist)  under 
which  a  foreign  Sovereign  might  be  sued  here  for  acts  done  abroad: 
but  he  said :  "  It  must  be  a  very  particular  case  indeed,  even  if  any 
such  case  could  exist,  that  would  justify  us  in  interfering  with  a 
foreign  Sovereign  in  our  Courts."  And  Lord  Brougham  said  :  **  It 
would  liave  been  necessary  where  two  foreign  I'rinces  came  to  the 
Courts  of  this  country  respecting  a  matter  transacted  abroad,  to 
have  disclosed  such  a  case  as  would  have  shown  clearly  that  it  was 
Qix)n  a  private  matter,  and  that  they  were  acting  as  private  indi- 
duals,  so  as  to  give  the  Courts  in  this  country  jurisdiction."  The 
process  (2)  here  is  to  attach  *'  all  *'  '*  moneys,  goods  and  effects  '*  of 
the  defendant  without  reference  to  their  being  public  or  private.  If 
the  property  to  be  taken  was  private,  that  distinction  should  have 
heen  pointed  at  in  *all  the  proceedings.  [  'i^^  ] 

(Lord  Campbell,  Ch.  J. :  You  say,  assuming  this  to  be  a  private 
debt,  the  attachment  is  such  that  public  property  may  be  taken  for 
that  private  debt.) 

That  is  8o;  and  the  proceeding,  if  upheld,  violates  the  law  of 
nations.  To  that  law  Lord  Mansfield,  in  Tiiqnet  v.  Bath  (3), 
refers  the  privilege  of  foreign  ambassadors  and  their  servants 
against  arrest ;  and  he  notices  the  incident  of  a  statute,  7  Ann. 

(1)  HI  R.  R  10  (2  n.  L.  C.  23).  (:5)  3  Burr.  1478,  1480. 

(2)  Ante,  pp.  399,  400. 
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affidavit,  and  attached  all  snch  moneys,  &c.,  as  the  garnishee  then 
had,  or  which  might  thereafter  come  into  his  hands  or  castodj, 
"  of  the  said  defendant,  to  answer  the  said  plaintifif  in  the  plea 
aforesaid." 

The  affidavit  on  which  the  present  rule  was  obtained  farther 
stated  that  deponent  had  been  informed  and  believed  that  the  last 
mentioned  claim  of  De  Haber  arose  upon  the  same  cause  of  action 
as  that  in  the  first  action ;  and  it  repeated,  as  to  this  last  action, 
the  facts  already  mentioned  to  have  been  deposed  to  as  to  the  first. 

The  affidavit  also  stated  that  another  attachment  issued  in  each 
action  against  Christy,  Forster,  Scholefield,  Shadbolt,  Oxley  and 
Tayler,  the  trustees  of  the  London  Joint  Stock  Bank,  as  to  which 
the  circumstances  did  not  differ  from  those  of  the  attachments  first 
mentioned. 

In  answer,  on  the  part  of  De  Haber,  an  affidavit  by  the  Deputy 
Registrar  of  the  Mayor's  Court  was  put  in,  which  stated  the  custom 
of  London  as  to  foreign  attachments.  It  stated,  further,  that  the 
affidavit  on  which  the  Mayor's  Court  granted  the  attachment  **  is 
not  considered  in  the  nature  of  an  affidavit  to  hold  to  bail,  and  is 
not  tested  by  the  rules  applicable  to  such  affidavits,  but  is  taken 
as  a  protection  to  the  Court  and  suitors,  *that  no  attachment  should 
be  made  without  any  real  debt  existing  between  the  plaintiff  and 
defendant ;  and  that  such,  affidavit  forms  no  part  of  the  issue 
between  the  plaintiff  and  garnishee."  ''  That,  if  upon  such  affidavit 
there  should  appear  any  patent  defect  in  the  statement  or  considera- 
tion of  the  plaintiff's  debt,  or  such  a  debt  as  will  not  sustain  any 
attachment,  the  Court  will  permit  a  motion  to  be  made  to  dissolve 
the  attachment  upon  such  grounds  :  but  such  defect  must  appear 
upon  the  face  of  such  affidavit ;  and  the  practice  has  been  not  to 
allow  any  question  affecting  merits  to  be  entered  into  upon  such 
summary  proceeding;  but  that  the  said  garnishee  may,  at  any 
time,  make  an  application  to  the  Court  to  dissolve  an  attachment 
on  special  grounds.  That  no  plea  upon  the  trial  of  an  attachment 
can  be  entered  on  behalf  of  a  defendant,  because  such  defendant 
is  not  in  Court,  and  therefore  cannot  be  a  party  to  the  issue ;  but. 
under  the  garnishee's  usual  plea  of  Nilhabet,  the  Court  is  accustomed 
to  give  great  latitude  to  all  defences :  but  that  the  garnishee  is  not 
restricted  to  such  plea,  but  may  plead  any  special  matter." 

In  last  Easter  Term  (i), 

(1)  May    10,    1851. 
and  Erie,  JJ. 


Before  Lord  Campbell,  Ch.  J.,  Pattedon,  Wightmui 
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Bortkwick,  for  De  Haber,  showed  cause  :  Db  habrb 

It  is  true  that  a  foreign  Sovereign,  sued  in  respect  of  transactions     Qukkn  of 
entered  into  exclusively  in  the  character  of  Sovereign,  cannot  be 
compelled  to  appear  in  an  English  court  of   justice.     But    the 
privilege  may  be  waived ;  and  it  is  waived  if  it  is  not  properly 
pleaded.    That  clearly  appears  ♦from  Lord  Lanodalb's  judgment       L  *^^  ] 
in  The  Duke  of  Bninswick  v.  The  King  of  Hanover  {\).     The  case 
is  somewhat  analogous  to  that  of  an  action  brought  against  the 
Governor  of  a  foreign  possession  of  the  Crown  for  an  act  done  in 
snch  foreign  possession ;  the  Governor,  if  he  insists  upon  his  right 
to  do  the  act  in  his  character  of  Governor,  must  plead  the  matter 
specially:  Mostyn  v.  Fabiig€t8{2).     The  Queen  of  Portugal,  by  not 
pleading  to  the  jurisdiction,  has  submitted  to  it.     But,  further,  the 
present  question  is  not  between  the  plaintiff  and  the  Queen   of 
Portugal,  but  between  the  plaintiff  and  the  garnishee.     The  defen- 
dant cannot  have  a  prohibition,  for  want  of  jurisdiction,  before 
appearing    in    the   inferior  Court;    and    the   garnishee,  to    take 
advantage    of    the   objection,    should    plead    it   there :    Cook   v. 
Lirence  (3),  6  Bac.  Abr.  589  (7th  ed.),  tit.  Prohibition  (K).     The 
prohibition  will  then  go,  if  the  inferior  Court  refuse  the  plea  so 
as  to  show  unequivocally  an  intention  to  exceed  the  jurisdiction. 
If  the  garnishee  had  pleaded  only  Nil  habet,  the  Lord  Mayor's 
Court  would  unquestionably  have  had  the  right  to  try  an  issue  on 
that  plea.     He  might  have  pleaded  to  the  jurisdiction ;'  for  he  can 
plead  whatever  the  defendant  can  :  Masters  v.  Lewis  (4).    Even  if 
the  Qaeen  of  this  realm  had  chosen,  as  she  might,  to  sue  as  an 
individual  (5),  she  must  have  answered  to  a  bill  of  discovery  touch- 
ing the  matter  of  the  suit.    Where  an  objection  is  taken  to  the 
jurisdiction  *of  a  county  court,  the  party  becomes  entitled  to  the       [  *'^^^  ] 
^Tit  of  prohibition  by  appearing  and  showing  the  matter  before 
the  Judge,  who,  if  he  then  proceed,  may  be  prohibited :  Thompson 
v.  Ingham  {a).    How  can  the  plaintiff  here  know  in  what  character 
the  Qaeen  of  Portugal  opposes  the  attachment  ? 

<LoBD  Campbell,  Ch.  J.:  Your  uffidavit  in  the  Lord  Mayor's 
Court,  upon  which  your  attachment  is  founded,  states  that  she  is 
bued  as  reigning  Sovereign  of  Portugal.) 

(1)  63  R.  B.  1    (6  Beav.  1.  in  the  (3rd  ed.). 

Rr.llB),    .S.  C,  in  Dom.  Proc.  affirm-  (3)  1  Ld.  Ray.  346. 

iiig  the  above  decree,  81  R  B.  1  (2  (4)  1  Ld.  Bay.  53. 

IL  L.  C.  1).  (5)  See  16  Vin.  Ab.  536,  tit.  Prero- 

(2>  1  Cowp.  161, 172, 173.    See  note  gatiye  of  the  King  (Q.  4). 

U>   S.  a  in  1  Sm.  L.  C.  363,  368  b,  c  (6)  80  B.  B.  376  (14  Q.  B.  710). 
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That  is  not  properly  before  the  Court ;  nor  is  the  affidavit  really 
the  foundation  of  the  attachment :  it  is  merely  required  to  protect 
the  Court  below  from  acting  on  a  frivolous  suggestion.  The  fact  of 
the  oath  need  not  be  averred  in  a  plea  of  foreign  attachment: 
Banks  v.  Self(i).  There  is  at  least  enough  doubt  to  mduce  the 
Court  not  to  prohibit  without  requiring  a  declaration  in  prohibition. 

Sir  F.  Thesiger  and  Bovill,  for  the  Queen  of  Portugal,  contra : 
This  is  a  stronger  case  than  Wadaworth  v.  Queen  of  Spain  (2), 
because  it  appears  that  here  the  original  cause  of  action  arose 
entirely  in  Portugal ;  the  money,  in  respect  of  which  the  plaintiff 
sues,  never  was  in  England. 

(Lord  Campbell,  Ch.  J. :  The  fund  attached  would  appear  to 
belong  to  the  Queen  of  Portugal  in  the  same  character  as  that  in 
which  she  is  a  debtor,  if  at  all.) 

That  is  undoubtedly  so.  Assuming,  on  the  grounds  urged  in 
Wadswoi-th  v.  Qiieen  of  Spain  (2),  that  the  action  does  not  lie  against 
the  Queen  of  Portugal,  it  does  appear  that  the  Lord  Mayor's  Court 
has  exceeded  *its  jurisdiction.  The  object  of  the  attachment  is  to 
compel  a  party  to  appear  in  a  cause  which  is  not  within  the 
competence  of  that  Court.  It  is  said  that  the  garnishee  ought  to 
have  pleaded  to  the  jurisdiction :  but,  even  if  that  were  so,  the 
Court  will  not,  on  account  of  his  not  having  so  pleaded,  allow  this 
action  to  go  on  against  the  Queen  of  Portugal.  And,  further,  he 
was  not  bound  to  plead  to  the  jurisdiction :  as  regards  himself,  the 
only  question  is  whether  he  is  indebted  to  the  defendant :  he  may 
be  entirely  ignorant  of  the  nature  of  the  plaintiflf  's  claim  on  the 
defendant.  It  may  be  questionable  whether  the  dictum  in  Masters  v. 
Lewis  (3)  be  correct,  that  **  garnishment  cannot  be,  but  where  the 
garnishee  is  liable  to  the  action  of  the  defendant ;  for  the  garnishee 
may  plead  all  things  that  the  defendant  might  have  pleaded." 


(Lord  Campbell,  Ch.  J. 
Lord  Holt. 


It  is  the  dictum  of  no  less  a  Judge  than 


WiGHTMAN,  J. :  And  it  seems  very  reasonable. 

Lord  Campbell,  Ch.  J. :  The  garnishee  may  in  some  cases  know 
what  the  plainti£f 's  claim  is. 


(1)  Note  to  HaringUm  y,  MeicmnrHs, 
6  Taunt.  234. 


(2)  Ante,  p.  398. 

(3)  1  Ld.  Bay.  56. 
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WioHTMAN,  J. :  It  is  said  that  the  garnishee  may  plead  that  he 
has  no  money  of  defendant  in  hand,  **  or  other  special  matter  "  (l).) 

Supposing  him  to  have  that  right,  his  abstaining  from  the  exercise 

of  it  cannot  oust  the  original  debtor  from  the  right  of  denying  the 

jarisdiction.    Again,  the  Court,  even  on  the  suggestion  of  a  stranger, 

will  prohibit  the  inferior  Court  from   exceeding  its  jurisdiction : 

Com.  Dig.  Prohibition  (E),  2  Inst.  607.     It  is  true  that,  in  ordinary 

cases,  a  party  sued  appears,  before  applying  for  a  prohibition : 

Sparks  v.  Wood  (2) :  and  a  plea  to  the  jurisdiction  may  be  generally 

proper:  Lucking  v.  Denning  {s) :    but  an  appearance  *and   plea 

would  be  absurd  and  contradictory  in  the  present  case,  where  the 

objection  is  that  the  defendant  cannot  be  called  upon  to  appear  at 

all.    In  a  plea  to  the  jurisdiction,  the  defendant  must  appear  in 

person :  6  Bac.  Abr.  285  (7th  ed.)  tit.  Pleas  and  Pleadings  (E.)  2. ; 

now,  where  the  party  is  not  bound  to  appear,  this  Court  will  prohibit 

the  enforcing  process  to  compel  appearance  :  Vaughan  v.  Evans  (4). 

It  is  true  that,  by  instituting  proceedings  in  an  English  Court,  the 

Queen  of  Portugal  might  make  herself  liable  to  answer  a  bill  relating 

to  those  proceedings :  even  so,  however,  she  would  not  be  liable  to 

answer  another  party  in  a  different  matter :  The  Duke  of  Brunswick 

V.  The  King  of  Hanover  (6).     But,  in  fact,  she  has  never  been  a 

party  to  this  proceeding  at  all.    The  privilege  of  a  foreign  Sovereign, 

like  that  of  ambassadors,  rests  on  the  law  of  nations ;  stat.  7  Ann. 

c.  12,  was  only  declaratory,  and  was  passed  to  conciliate  the  Czar  : 

Triqutt  v.   Bath  (6).     Suppose  the   Queen  instituted  proceedings 

against  the  garnishee  in  Portugal  for  the  debt :  could  he  set  up  the 

English  attachment  as  a  defence  ? 

(LoBD  Campbell,  Ch.  J. :  That  is  a  question  which  we  cannot  answer.) 
Lord  Campbell,  Ch.  J. : 

We  will  take  time  to  consider  our  judgment.     But,  without 

prejudice  to  any  point  which  has  been  argued  in  this  case,  I  must 

express  very  great  regret  that  the  action  should  have  been  brought. 

I  have  no  hesitation  in  saying  that  such  actions  do  not  lie ;  and  I 

am  very  sorry  to  find  that  this  has  been  persisted  in.    The  only 

question  is  as  to  *the  proper  mode  of  stopping  it,  whether  by  a 

plea  in  the  Court  below  or  by  prohibition. 

Cur.  adv.  wit, 

(1)  Bohon's  Priyilegia  Londini,  2d6  (4)  2  Ld.  Ray.  1408. 

»3ni  ed.).  (o)  63  R.  E.  1  (6  Beav.  1);  8.  C.  81 

(2)  6  Mod.  146.  E.  R  1  (2  H.  L.  Ca.  1). 
,a;  1  Salk.  2U1.  (6)  3  Burr.  1478,  H80. 
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Lord  Campbell,  Ch.  J.,   in  this  Term  (May  28fth),  delivered  Uie 
judgment  of  the  Court  in  both  cases. 

De  Habek  r.  The  Queen  of  Porttgal. 

We  are  of  opinion  that  the  rule  for  a  prohibition  in  this  case 
ought  to  be  made  absolute. 

The  plaintifif  has  commenced  an  action  of  debt  in  the  Court  of  the 
Lord  Mayor  of  London  against  "  Her  most  faithful  Majesty  Dona 
Maria  da  Gloria,  Queen  of  Portugal,  as  reigning  Sovereign  and 
supreme  head  of  the  nation  of  Portugal : "  and,  by  an  affidavit  laid 
before  us,  it  appears  that  the  plaintiff's  alleged  cause  of  action  is 
in  respect  of  a  sum  of  Portuguese  money  equivalent  to  12,136/. 
sterling,  which  he  had  in  the  hands  of  one  Francisco  Ferreiri  of 
Lisbon,  banker,  at  the  period  when  Don  Miguel,  pretending  to  the 
Crown  of  Portugal,  was  driven  out  of  that  country,  and  which  was 
by  the  said  Francisco  Ferreiri  paid  over  to  the  Portuguese  Govern- 
ment now  represented  by  the  Royal  defendant.  The  plaintiff,  having 
entered  his  plaint,  proceeded  according  to  the  custom  of  foreign 
attachment  in  the  city  of  London,  as  if  the  defendant  were  subject 
to  the  jurisdiction  of  the  Lord  Mayor's  Court  and  the  cause  of  actiou 
had  arisen  within  that  jurisdiction ;  and  he  sued  out  a  summons 
for  the  defendant  to  appear  and  answer  the  plaintiff  in  the  plea 
aforesaid.  A  return  being  made  by  the  Serjeant-at-Mace,  that  the 
said  defendant  had  nothing  within  the  said  city  or  liberties  thereof, 
whereby  *she  can  be  summoned,  nor  was  to  be  found  within  the 
same  (i),  the  plaintiff  swore  an  affidavit,  in  which  he  stated  that 
the  defendant,  ''as  reigning  Sovereign  and  as  supreme  head  of  the 
nation  of  Portugal,  is  justly  and  truly  indebted  to  him"  "in 
the  sum  of  12,136Z.,  for  money  had  and  received  by  her  said 
Majesty,  Dona  Maria  da  Gloria,  Queen  of  Portugal,  for  and  on 
behalf  of  the  said  nation  of  Portugal,  for  the  use  of  this  deponent, 
and  for  money  taken  by  her  said  Majesty  Doiia  Maria  da  Gloria, 
Queen  of  Portugal,  by  and  on  behalf  of  the  said  nation  of  Portugal, 
from  the  deponent's  banker,  with  interest  thereon." 

The  defendant  being  solemnly  called,  and  not  appearing  before 
the  Lord  Mayor,  the  plaintiff  alleged,  by  his  attorney,  that  Senhor 
Guilherne  Candida  Xavier  de  Brito,  of  the  city  of  London,  the 
garnishee,  had  money,  goods  and  effects  of  the  defendant  in  his 


(1)  The  proceedings  in  the  Lord 
Mayor's  Court  (except  the  affidavits 
of  debt  in  the  two  suita,  and  the 
notices  of  attachment  in  the  last)  were 


not  expressly  deposed  to :  but  it  vas? 
assumed  in  the  argument  that  the 
i*egular  course  of  foreign  attachment 
had  been  pursued. 
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hands,  and  prayed  process  according  to  the  said  custom  to  attach 
the  said  defendant  by  the  said  money,  goods  and  effects  in  the 
hands  of  the  garnishee  as  aforesaid,  so  that  the  defendant  may 
appear  in  the  Lord  Mayor's  Coart  to  answer  the  plaintiff  in  the  plea 
aforesaid.  Thereupon  the  Judge  presiding  in  the  Court  awarded  an 
attachment  against  the  defendant  as  prayed,  directed  to  the  Serjeant- 
at-Mace,  which  that  officer  immediately  executed,  leaving  with  the 
garnishee  a  notice  in  the  terms  following. 


28th  March,  1851. 


"  Senhor  Guilhbrne  Candida  Xavier 

De  Brtto. 

Take  notice  that,  by  virtue  of  an  action  entered  in  the  Lord 
Mayor's  Court,  London,  against  her  most  faithful  Majesty  Doiia 
Maria  da  Gloria,  Queen  of  Portugal,  as  reigning  Sovereign  and  as 
supreme  head  of  the  nation  of  Portugal,  defendant,  at  the  suit  of 
Maurice  de  Haber,  plaintiff,  in  a  plea  of  a  debt  upon  demand  of 
24,000/.,  I  do  attach  all  such  moneys,  goods  and  effects  as  you  now 
have,  or  which  hereafter  shall  come  into  your  hands  or  custody,  of 
the  said  defendant,  to  answer  the  said  plaintiff  in  the  plea  aforesaid  : 
And  that  you  are  not  to  part  with  such  moneys,  goods  or  effects 
without  licence  of  the  said  Court. 

"  G.  T.  R.  Retnal,  plaintiff's  attorney, 
Lord  Mayor's  Court  Office,  Old  Jewry. 

"J.  Z.  GORB, 

**  Serjeant-at-Mace." 

On  the  second  day  of  Easter  Term  this  rule  for  a  prohibition  was 
applied  for  and  obtained  on  behalf  of  the  Queen  of  Portugal. 

Cause  being  shown  against  this  rule  and  a  similar  rule  in  a 
similar  action  brought  against  her  most  faithful  Majesty  the  Queen 
of  Spain,  various  questions  respecting  foreign  attachment  were 
discussed,  which  we  do  not  feel  it  necessary  to  determine,  as  we 
think  that,  upon  simple  and  clear  grounds,  there  has  been  an  excess 
of  jurisdiction  by  the  Court  of  the  Lord  Mayor  of  London,  against 
which  we  are  bound  to  grant  a  prohibition  at  the  prayer  of  the 
defendant. 

In  the  first  place,  it  is  quite  certain,  upon  general  principles,  and 
upon  the  authority  of  the  case  of  I'he  *Duke  of  Brunswick  v.  Tlie 
King  of  Hanover  {i)^  recently  decided  in  the  House  of  Lords,  that 
an  action  cannot  be  maintained  in  any  English  Court  against  a 
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foreign  potentate,  for  anything  done  or  omitted  to  be  done  by  him  in 
his  public  capacity  as  representative  of  the  nation  of  which  he  is  the 
head ;  and  that  no  English  Court  has  jurisdiction  to  entertain  any 
complaints  against  him  in  that  capacity.  Redress  for  such  com- 
plaints affecting  a  British  subject  is  only  to  be  obtained  by  the  laws 
and  tribunals  of  the  country  which  the  foreign  potentate  rules, 
or  by  the  representations,  remonstrances  or  acts  of  the  British 
Government.  To  cite  a  foreign  potentate  in  a  municipal  Court,  for 
any  complaint  against  him  in  his  public  capacity,  is  contrary  to  the 
law  of  nations,  and  an  insult  which  he  is  entitled  to  resent. 

The  statute  7  Ann.  c.  12,  passed  on  the  arrest  of  the  Russian 
ambassador,  to  appease  the  Czar,  has  always  been  said  to  be  merely 
declaratory  of  the  law  of  nations,  recognised  and  enforced  by  our 
municipal  law ;  and  it  provides  (l)  that  all  process,  whereby  the 
person  of  any  ambassador,  or  of  his  domestic  servant,  may  be 
arrested,  or  his  goods  distrained  or  seized,  shall  be  utterly  null  and 
void.  On  the  occasion  of  the  outrage  which  gave  rise  to  the 
statute.  Lord  Holt  was  present  as  a  Privy  Councillor  to  advise  the 
Government  as  to  the  fitst  eps  to  be  taken ;  and,  with  his  sanction, 
seventeen  persons,  who  had  been  concerned  in  arresting  the 
ambassador,  were  committed  to  prison  that  they  might  be  prose- 
cuted by  information  at  the  suit  of  the  Attoimey-GeneraL  Can  we 
doubt  that,  in  the  *opinion  of  that  great  Judge,  the  Sovereign 
himself  would  have  been  considered  entitled  to  the  same  protection, 
immunity  and  privilege  as  the  Minister  who  represents  him  ? 

Let  us  see  then  what  has  been  done  by  the  Lord  Mayor  of 
London.  On  a  plaint  being  entered  in  his  Court  against  *'  Dona 
Maria  da  Gloria,  as  reigning  Sovereign  and  supreme  head  of  the 
nation  of  Portugal,"  for  what  she  had  done  '*  for  and  on  behalf  of 
the  said  nation,"  he  summons  her  to  appear  before  him;  and,  she 
being  solemnly  called  and  making  default,  he,  with  full  knowledge 
that  she  was  so  sued,  issues  an  attachment  against  her  for  this 
default,  to  compel  her  to  appear.  Under  this  attachment,  all  her 
money,  goods  and  effects  within  the  city  and  liberties  of  London 
are  ordered  to  be  seized  ;  if  she  does  not  obey  the  mandate  witliin 
a  year  and  a  day,  these  funds  are  to  be  confiscated  or  applied  to  the 
satisfaction  of  the  plaintiff's  demand,  without  any  proof  of  its  being 
justly  due ;  and  she  can  only  get  rid  of  the  attachment  by  giving 
bail,  to  pay  the  sum  which  the  plaintiff  may  recover,  or  to  render 
herself  to  prison  that  she  may  be  committed  to  the  Poultry  or 

(1)  Sect.  3. 
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Giltspur  Street  Compter.  The  attachment  applies,  not  only  to  all 
the  moneys,  goods  and  effects  of  the  Queen  of  Portugal  then  in  the 
hands  of  the  garnishee,  but  to  all  that  shall  thereafter  come  into 
his  hands.  The  process  is  studiously  framed  to  be  applicable  to 
property  of  the  Queen  as  ''supreme  head  of"  the  Portuguese 
nation.  It  appears  from  the  affidavit  that  the  plaintiff  had  entered 
a  former  plaint  against  the  Queen  of  Portugal,  which,  he  suggested, 
was  against  her  in  her  individual  capacity  ;  that,  upon  an  attach- 
ment, the  garnishee  pleaded  Nil  hahet ;  and  that  upon  this  issue  the 
^jury  found  a  verdict  for  the  garnishee,  because  all  the  funds  in  the 
hands  of  the  garnishee  were  proved  to  belong  to  the  defendant  in 
her  public  capacity  as  Sovereign  of  the  dominions  which  she 
governs.  Were  the  defendant  now  to  plead  Nil  hahet,  the  verdict 
mast  be  against  him  ;  for  the  funds  which  he  holds  belong  to  the 
defendant  in  the  capacity  in  which  she  is  sued.  While  this  attach- 
ment stands,  should  any  money  raised  by  loan,  or  any  munitions  of 
war,  purchased  for  the  use  of  the  Portuguese  Government,  be  found 
within  the  city  of  London  or  the  liberties  thereof,  they  are  all  liable 
to  be  seized  for  the  benefit  of  the  plaintiff. 

It  may  be  right  that  we  should  mention  two  authorities  which  we 
have  met  with  in  our  researches  upon  this  subject,  although  they 
were  not  referred  to  in  the  argument,  as  they  seem  at  variance 
with  the  opinion  we  have  formed.  Bynkershoek,  in  his  treatise 
De  Foro  Legatorum,  ch.  iv.  (i),  discussing  the  question  whether  the 
^oods  of  a  sovereign  Prince  in  a  foreign  State  are  liable  to  be 
jadicially  arrested  or  attached,  says :  ''In  causa  civili  cum  id  inter 
privatoB  obtineat,  ubicunque  arresta  frequentantur,  ego  nuUus 
animadverto,  cur  non  idem  obtinere  oporteat  quod  ad  bona  exter- 
uorom  Principum.  Si  ah  arresto  Principis  temperemus  oh  sancti- 
tatem  personae,  quis  bona  Principis  in  alieno  imperio  seque  sancta 
esse  dixerit?  usu  gentium  invaluit,  ut  bona,  quaa  Princeps  in 
alterius  ditione  sibi  comparavit,  sive  hsBreditatis,  vel  quo  alio  titulo 
acquisivit,  perinde  habeantur,  ac  bona  privatorum,  nee  minus,  quam 
hsc,  sabjiciantur  oneribus  et  tributis."  But  this  author,  who  is  well 
known  to  have  an  antipathy  to  crowned  heads  and  to  monarchical 
government,  admits  that  other  jurists  differ  from  '^'him ;  and  he 
goes  on  to  cite  a  decision  in  his  own  country  which  completely 
overturns  bis  doctrine.  ''  In  the  year  1668,  certain  private  creditors 
of  the  King  of  Spain  arrested  three  ships  of  war  of  that  kingdom, 
which  had  entered  the  port  of  Flushing,  that  the  pursuers  might 
(1)  Opezu,  vol.  ii.,  p.  161.    Leyden,  1767,  fol. 
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thus  obtain  satisfactioD  for  their  debt,  the  King  of  Spain  ))eing 
cited  to  appear  at  a  certain  day  before  the  Judges  of  the  Court  of 
Flushing :  but,  upon  the  remonstrance  of  the  Spanish  ambassador, 
the  States-General,  by  a  decree  of  12th  December,  1668,  ordered 
the  authorities  of  the  province  of  Zealand  to  liberate  the  Spanish 
ships  of  war,  and  to  allow  them  freely  to  depart,  at  the  same  time 
directing  a  representation  to  be  made  to  the  Spanish  Government 
to  do  justice  to  the  Dutch  citizens,  lest  it  should  be  necessary  to 
resort  to  reprisals."  And  there  can  be  no  doubt  that,  according  to 
the  law  of  nations,  reprisals  would  be  the  appropriate  remedy,  not 
a  judicial  citation  before  a  municipal  Court,  to  be  enforced  by 
seizure  of  national  property. 

In  Selden's  Table  Talk  (Singer's  Edition,  p.  108  (i) )  there  are 
the  following  words,  supposed  to  be  spoken  by  that  profound  lawyer 
himself. 

''  The  King  of  Spain  was  outlawed  in  Westminster  Hall,  I  bein<; 
of  counsel  against  him.  A  merchant  had  recovered  costs  against 
him  in  a  suit,  which  because  he  could  not  get,  we  advised  to  hare 
him  outlawed  for  not  appearing,  and  so  he  was.  As  soon  as 
Gondomar  heard  that  he  presently  sent  the  money,  by  reason,  if 
his  master  had  been  outlawed,  he  could  not  have  the  benefit  of  the 
law,  which  would  have  been  very  prejudicial,  there  being  then 
many  suits  depending  betwixt  the  King  of  Spain,  and  our  English 
merchants." 

The  fact  here  stated  seems  to  have  been  credited  by  Lord 
Chancellor  Thurlow,  who,  in  Nabob  of  the  Carnatic  v.  Ectst  India 
Company {2),  "observed,  that  the  King  of  Spain  had  been  once 
outlawed  by  Selden's  advice  to  prevent  him  from  taking  advanta^re 
of  his  suit."  But  he  adds:  "the  outlawry  was  bad  enough.*" 
Others  have  doubted  whether  the  King  of  Spain  ever  was  outlaweil 
in  the  manner  supposed.  Legge,  in  his  Law  of  Outlawry  (s),  p.  VI. 
alluding  to  it,  says :  "  This  was  a  very  strange  case  if  for  costs 
only,  as  it  does  not  seem  to  be  warrantable  by  law." 

Such  an  extract  from  an  amusing  book  of  anecdotes  cannot  be 
considered  any  authority  for  the  position  that  a  sovereign  Prince 
may  be  sued  as  such  in  our  municipal  Courts,  and  that  property 
belonging  to  him  in  his  public  capacity  may  be  seized  to  compel  an 
appearance.  The  statement  is  in  no  way  authenticated  by  Selden 
himself,  and  is  merely  a  loose  report  of  what  is  supposed  to  have 


(1)  Tit.  Law,  §3. 

(2)  1  Yes.  Jr.  371,  386,  n.  (64). 


(3)  London,  1779. 
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fallen  from  him  in  conversation.     It  cannot  be  accaraie ;  as  the 
outlawry  is  first  supposed  to  have  been  for  non-payment  of  costs, 
and,  secondly,  for  not  appearing:    and,  according  to  the   usual 
practice,  it  could  not  have  been  in  Westminster  Hall.     We  have 
caused  search  to  be  made  for  the  record ;  but  it  is  not  forthcoming. 
There  may  de  facto  be  judgment  of  outlawry  against  any  sovereign 
Prince  who  does  not  appear  after  being  proclaimed  the  requisite 
number  of  times  at   the  county  court  or  court  of  hustings,  no 
inquiry  being  made  whether  the  defendant  be  an  alien  or  a  natural 
bom  Englishman,  an  Emperor  or  a  peasant :  but  this  proceeding  is 
clearly  irregular;  and  all  concerned  in  it  *  would  be  liable  to  punish- 
ment.   Till  Stat.  2  &  3  Will.  IV.  c.  89  (i),  there  could  have  been  no 
outlawry  except  upon  a  capias^  which  could  not  be  lawfully  sued 
out  against  a  peer  or  member  of  the  House  of  Commons,  much  less 
against  a  sovereign  Prince.    After  outlawry,  the  outlaw  is  to  be 
seized  wherever  he  can  be  found,  and  imprisoned  m  salvd  et  arctd 
nisttxlid;   all  his  personal  property  is  forfeited  to  the  Queen  of 
England ;  and  she  is  entitled  to  the  profits  of  all  his  lands.     Such 
a  proceeding  is  manifestly  inapplicable  to  a  foreign  Sovereign,  who 
must  be  supposed  to  be  in  his  own  dominions,  and,  if  he  were  in 
England,  could  not  be  so  sued  without  a  breach  of  the  law  of 
nations  and  of  our  municipal  law.     The  suits  alleged  to  have  been 
vending  between  the  King  of  Spain  and  the  English  merchants,  if 
there  were  any,  were  probably  actions  brought  by  him  on  bills  of 
exchange,  or  arising  out  of  some  of  the  commercial  transactions  in 
which  his  Majesty  was  then  engaged.     For  such  matters  a  foreign 
Sovereign  might  and  may  still  sue  in  our  courts  of  justice :  but  no 
authority  can  be  found  for  his  being  sued  here  as  a  Sovereign. 

In  the  case  of  The  Prince  Frederick^  before  Lord  Stowell  as 
Judge  of  the  Admiralty,  the  same  view  of  the  subject  was  taken 
i;T  that  greatest  of  jurists,  although,  from  a  compromise,  no  formal 
judgment  was  pronounced.  There  a  Dutch  ship  of  war  had  been 
i^aved  from  shipwreck  by  English  sailors,  who  libelled  her  for  the 
salvage.  Objection  being  made  that  the  Court  had  no  jurisdiction, 
a  distinction  was  attempted,  that  the  salvors  were  not  suing  the 
King  of  the  Netherlands,  and  that,  being  in  possession  of,  and 
having  a  ^lien  upon,  a  ship  which  they  had  saved,  the  proceedings 
might  be  considered  in  rem.  But  Lord  Stowell  saw  such 
insnperable  difficulties  in  judicially  assessing  the  amount  of 
salvage,  the  payment  of  which  was  to  be  enforced  by  sale,  that  he 
(1)  Soct.  5.     [This  statute  was  repealed  by  -12  &  43  Vict.  c.  59.] 
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caused  a  representation  to  be  made  on  the  subject  to  the  Dutch 
Government^  who  very  honourably  consented  to  his  disposing  of 
the  matter  as  an  arbitrator.  The  case  of  The  Prince  Frederick  is 
not  in  print ;  but  we  had  an  account  of  it  from  the  Queen^s 
Advocate. 

Notwithstanding  the  dictum  of  Bynkershoek,  and  the  outlawry  of 
the  King  of  Spain  supposed  to  be  related  by  Selden,  we  cannot 
doubt  that  the  awarding  of  the  attachment  in  the  present  case  by 
the  Lord  Mayor's  Court  was  an  excess  of  jurisdiction,  on  the  ground 
that  the  defendant  is  sued  as  a  foreign  potentate. 

Therefore,  the  circumstance  that  the  cause  of  action,  if  there 
were  any,  arose  out  of  the  jurisdiction  of  the  Lord  Mayor's  Court 
need  not  be  relied  upon.  Nevertheless,  after  the  strong  assertions 
at  the  Bar  that  this  is  immaterial  where  the  defendant  does  not 
appear,  we  think  it  right  to  say  that,  having  examined  the  autho- 
rities,  we  entertain  no  doubt  that  the  process  of  foreign  attachment 
can  only  be  duly  resorted  to  where  the  cause  of  action  arose  within 
the  jurisdiction  of  the  Court  from  which  it  issues  (i).  The  garnishee 
is  safe  by  paying  under  the  judgment  of  the  Court  :  but  the  objec- 
tion that  the  cause  of  action  did  not  arise  within  the  jurisdiction 
of  the  Court,  if  properly  taken,  must  prevail.  No  agreement  of 
counsel  to  abstain  from  making  the  objection  can  alter  the  hiw  of 
the  land,  which  says  that  an  inferior  Court  can  only  hold  plea 
where  the  cause  of  action  ^arises  within  the  local  limits  to  which 
its  jurisdiction  by  charter  or  custom  is  confined. 

We  have  now  to  consider  whether  we  can  grant  the  prohibilion 
on  the  application  of  the  Queen  of  Portugal  before  she  appears  in 
the  Lord  Mayor's  Court.  The  plaintiff's  counsel  argue  that,  before 
she  can  be  heard,  she  must  appear  and  put  in  bail,  in  the  alterna- 
tive, to  pay  or  to  render.  It  would  be  very  much  to  be  lamented 
if,  before  doing  justice  to  her,  we  were  obliged  to  impose  a  condition 
upon  her  which  would  be  a  further  indignity,  and  a  further 
violation  of  the  law  of  nations.  If  the  rule  were  that  the  applica- 
tion for  a  prohibition  can  only  be  by  the  defendant  after  appear- 
ance, we  should  have  had  little  scruple  in  making  this  an  exception 
to  the  rule.  But  we  find  it  laid  down  in  books  of  the  highest 
authority  that,  where  the  Court  to  which  the  prohibition  is  to  go 
has  no  jurisdiction,  a  prohibition  may  be  granted  upon  the  request 
of  a  stranger,  as  well  as  of  the  defendant  himself:  2  Inst.  607,  Com. 

(1)  See  Mayor  of  London  t.  Cox  [1867]  L.  E.  2  H.  L.  239,  36  L.  J.  Ex. 
226.— A.  0. 
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fore  this  Court,  vested  with  the  power  of  preventing  all  inferior  i,. 

Coorts  from  exceeding  their   jurisdiction   to  the  prejudice  of  the     ^Ipf^N^^ 

Qaeen  or  her  subjects,  is  bound  to  interfere  when  duly  informed 

of  such  an  excess  of  jurisdiction.    What   has   been  done  in  this 

case  by  the  Lord  Mayor's  Court  must  be  considered  as  peculiarly 

in  contempt  of  the  Crown,  it  being  an  insult  to  an  independent 

Sovereign,  giving  that  Sovereign  just  cause  of  complaint  to  the 

British  Government,  and  having  a  ♦tendency  to  bring  about  a  mis-       [  '216  ] 

understanding  between  our  own  gracious  Sovereign  and  her  ally 

the  Queen  of  Portugal. 

Therefore,  upon  the  information  and  complaint  of  the  Queen  of 
Portugal,  either  as  the  party  grieved,  or  as  a  stranger,  we  think  we 
are  bound  to  correct  the  excess  of  jurisdiction  brought  to  our  notice, 
and  to  prohibit  the  Lord  Mayor's  Court  from  proceeding  further  in 
this  suit. 

Ride  absolute  (2). 

Wadswokth  v.  The  Queen  op  Spain. 

This  case  nearly  resembles  that  in  which  we  have  just  given 
jadgment,  but  differs  from  it  in  two  particulars.  1.  Here  the 
plaintiff's  affidavit  does  not  expressly  state  that  the  action  is 
broaght  against  the  defendant  as  reigning  Sovereign  and  supreme 
head  of  the  Spanish  nation :  and,  2.  The  party  applying  is  the 
garnishee,  after  pleading  Nil  habet. 

The  effect  of  the  first  difference  is  entirely  done  away  with  by 
the  disclosure  the  plaintiff  makes  in  the  affidavit  of  his  supposed 
cause  of  action,  which  is  on  a  written  instrument  commonly  called 
a  Spanish  Government  bond  in  the  form  of  a  debenture  entitled 
**  Pablic  Debt  of  Spain,"  signed  by  an  officer  of  the  Government 
of  Spain  aa  contractor,  and  purporting  to  have  been  issued  under 
a  decree  of  the  Cortes  sanctioned  by  the  Begent  of  Spain  in  the 
name  of  her  daughter,  the  present  Queen,  then  a  minor.  It  is 
<iaite  clear  that  no  one  could  pretend  upon  such  an  instrument  to 
hring  an  ^action  against  the  Queen  of  Spain  as  a  private  individual,  L  *^^^  ] 
supposing  that  she  could  be  sued  in  the  Lord  Mayor's  Court  for  a  debt 
contracted  by  her  in  London  in  her  private  capacity,  she  having  by 

(1)  Fort  345.  (2)  See  Wesioht/  v.  Day,  2  E.  &  B. 

605. 
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Wadsworth   the  constitutional  laws  of  Spain  private  property  which  would  be 
QoEKN  OF     answerable  for  such  a  debt. 

Spain.  There  is  here  therefore  an   equal   want  of  jurisdiction  in  the 

Lord  Mayor's  Court  to  entertain  the  suit  or  to  summon  the  defen- 
dant. Nevertheless,  the  Lord  Mayor  did  entertain  the  suit,  sum- 
moned the  defendant,  and,  upon  her  making  default  in  appearing 
before  him,  with  full  knowledge  of  the  alleged  cause  of  action, 
awarded  an  attachment  against  her,  under  which  money  due  to 
her  in  her  public  capacity  as  Sovereign  of  Spain  was  liable  to 
be  seized. 

There  is  in  this  case,  therefore,  the  same  palpable  excess  of 
jurisdiction  pointed  out  in  the  case  of  The  Queen  of  Portttgal.  We 
have  only  to  consider  whether  there  is  before  us  a  proper  party  to 
pray  for  a  prohibition.  The  Queen  of  Spain  does  not  make  the 
complaint ;  and  it  is  only  made  by  the  garnishee,  after  pleading 
Nil  habet.  The  plaintiff's  counsel  argue  that  the  garnishee  could 
only  plead  Nil  habet ;  that,  if  the  Queen  of  Spain  has  any  priri- 
lege  against  being  sued  in  the  Courts  of  this  country,  she  only 
can  take  advantage  of  it;  that  she  ought  to  have  appeared  and 
pleaded  to  the  jurisdiction ;  that  by  her  non-appearance  she  must 
be  considered  as  having  waived  her  privilege ;  that  there  has 
been  no  excess  of  jurisdiction  at  any  rate  as  far  as  the  garnishee 
is  concerned;  that  it  must  be  presumed  that  the  Lord  Mayor's 
Court  will  do  its  duty;  and  that,  if  it  decide  improperly,  the 
remedy  is  a  writ  of  error  by  which   the   record  may  finally  be 

[  '^i?  ]  brought  into  this  Court.  But  we  *are  clearly  of  opinion  that  in  a 
case  of  this  sort,  if  the  garnishee  comes  in  time,  he  may  be 
heard  in  this  Court  and  a  prohibition  may  be  granted  at  bis 
instance.  Here  there  neither  was  nor  could  be  any  personal 
summons ;  the  defendant  could  not  be  required  to  appear  without 
a  breach  of  the  law  of  nations ;  the  plea  to  the  jurisdiction  could 
only  have  been  pleaded  by  her  in  her  proper  person  ;  the  garnishee 
has  an  interest  in  setting  aside  an  attachment. improperly  executed 
if  he  has  funds  of  the  defendant  in  his  hands ;  for,  although  he 
would  be  discharged  according  to  the  law  of  this  country  by  pay- 
ment under  the  judgment  of  the  Lord  Mayor's  Court,  the  law  of 
Spain  may  not  recognise  such  a  payment ;  he  is  prevented  from 
applying  the  funds  in  payment  of  a  debt  which  may  afterwards 
become  due  to  himself  from  the  Spanish  Government :  and  at  all 
events  he  is  **  a  stranger  "  on  whose  information  and  complaint  of 
the  excess  of  jurisdiction  in  contempt  of  the  Crown  we  should  he 
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bound  to  correct  it  by  a  prohibition.    If  the  record  fully  disclosed  Wadsworth 
the  error  into  which  the  inferior  Court  has  fallen,  after  there  has     qukkn  op 
been  an  excess  of  jurisdiction,  a  prohibition  and  not  a  writ  of  error       Spain. 
is  the  appropriate  remedy. 

Has  the  garnishee  then,  by  pleading  Nil  habet,  disqualified 
himself  from  coming  before  us  to  pray  for  the  prohibition  ?  We 
think  not.  He  was  bound  to  put  in  a  plea,  that  he  might  avoid 
judgment ;  and,  before  the  trial  of  the  issue  upon  that  plea,  and 
within  a  reasonable  time  after  pleading  it,  he  applies  for  a  prohi- 
bition to  prevent  further  proceedings  in  an  action  which  ought 
never  to  have  been  commenced.  Hoc  statu,  a  stranger  might 
successfully  apply  for  a  prohibition ;  and,  surely,  so  may  the 
garnishee. 

To  show  that  a  prohibition  could  not  be  applied  for  till  the  [  218  ] 
objection  relied  upon  was  specifically  made  in  the  inferior  Court 
and  overruled,  the  plaintiff's  counsel  mainly  relied  upon  the  two 
cases  of  Hame  v.  Ijord  Camden  (i)  and  Chesterton  v.  Farlar  (2).  In 
the  former  case  it  was  held  by  the  House  of  Lords,  in  conformity 
with  the  advice  of  all  the  Judges,  that,  whether  the  misinterpreta- 
tion by  an  inferior  Court  of  a  statute,  the  consideration  of  which  is 
confessed  to  be  within  its  jurisdiction,  be  a  ground  for  a  prohibition, 
or  be  not  rather  a  matter  of  appeal,  in  such  case  a  prohibition  will 
not  lie  unless  it  be  made  to  appear  to  the  superior  Court  that  the 
party  applying  for  the  prohibition  has  in  the  inferior  Court  alleged 
the  grounds  for  a  contrary  interpretation  of  the  statute  on  which 
he  appears  for  the  prohibition,  and  that  the  inferior  Court  has  pro- 
ceeded notwithstanding  such  allegation.  But  the  opinion  of  the 
Judges,  delivered  by  Lord  Chief  Justice  Eyrb,  on  which  the  House 
acted,  was  founded  entirely  upon  the  reason  that  the  inferior  Court 
(the  Commissioners  of  Prizes)  had  committed  no  excess  of  jurisdic- 
tion, and  therefore  that  a  misconstruction  of  the  Act  of  Parliament 
was  rather  the  subject  of  an  appeal  than  of  a  prohibition.  He 
says  (3) :  ''  The  complaint  made  to  the  temporal  Court  is  not  that 
the  sentence  is  wrong,  which  indeed  the  temporal  Court  had  no 
jurisdiction  to  correct  if  it  were  wrong,  nor  is  the  complaint  that 
the  sentence  was  an  excess  of  jurisdiction,  or  in  any  other  respect  a 
ground  for  prohibiting  the  Prize  Court  to  carry  it  into  execution." 
In  Chesterton  v.  Farlar  (2)  a  party  *who  had  appealed  from  the  [  *2i9  j 
Arches  Court  to  the  Queen  in  Council,  the  appeal  being  referred 

(1)  2  H.  Bl.  533.  (3)  2  H.  Bl.  546. 

(2)  7  Ad.  &  El.  7! 3. 
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Wadsworth  by  her  to  the  Judicial  Committee,  while  the  appeal  was  pending  and 
Queen  of     before  any  proceeding  had  been  taken  in  that  Court,  moved  the 


Spain. 


[  ^220  ] 


Court  of  Queen's  Bench  for  a  prohibition,  on  the  ground  that  a 
Church  rate  on  which  the  suit  had  been  commenced  in  the  Consis- 
tory Court  was  bad,  as  appeared  by  the  pleadings  there.  The  Court 
of  Queen's  Bench  (I  think  very  properly)  held  that  a  prohibition 
could  not  be  granted  on  this  ground,  the  cause  being  before  a  Court 
the  jurisdiction  of  which  was  not  denied,  no  erroneous  proceeding 
having  been  taken  there,  and  this  Court  refusing  to  presume  that 
the  Judicial  Committee  would  act  incorrectly.  Lord  Dskmak, 
having  pointed  out  that  the  Court  before  which  the  cause  then  was 
had  jurisdiction  over  it,  and  had  not  fallen  into  any  mistake,  adds: 
''  If,  in  the  progress  of  the  cause,  the  "  **  Court  should  commit  any 
error,  if  they  do  anything  against  common  law  or  Acts  of  Parlia- 
ment, we  may  then  interfere."  But,  in  the  case atBar, the  inferior 
Court  had  no  jurisdiction  to  entertain  the  cause ;  and,  before  the 
prohibition  was  applied  for,  the  inferior  Court  had  committed  a 
manifest  error  and  had  clearly  exceeded  its  jurisdiction  bj 
summoning  the  Queen  of  Spain,  and  issuing  an  attachment 
against  her. 

Judicial  procedure  in  England  would  have  been  liable  to  great 
reproach  had  it  not  afforded  a  prompt  and  effectual  remedy  at  once 
to  put  an  end  to  actions  brought  in  perversion  of  the  ancient  and 
laudable  custom  of  foreign  attachment  in  the  city  of  London,  and 
in  violation  of  the  universal  law  by  which  all  civilized  nations  are 
bound.  It  gives  us  great  satisfaction,  therefore,  to  be  able,  *con- 
sistently  with  the  decisions  of  our  predecessors,  and  the  principles 
by  which  they  have  been  guided,  to  grant  the  relief  which  is 
prayed.  If  we  had  entertained  any  grave  doubt  upon  the  subject 
we  should  have  directed  the  applicant  to  declare  in  prohibition : 
but,  being  clearly  of  opinion  that  there  is  an  excess  of  jurisdiction 
in  the  Court  below,  of  which  he  is  entitled  to  complain  before  us,  it 
is  our  duty  simply  to  make  the  rule  absolute. 

Rule  abiolute. 
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REG.   V.  HASLAM  and  HOWARTH(l).  i86i. 

(17  Q.  B.  220—229 ;  S.  C.  15  Jur.  972.)  ^^^  J}- 

The  occupiers  (not  being  owners)  of  premises  were  rated  for  them  to  the  _ 
poor  as  for '  *  Chemical  works,  lands-  and  buildings.'  *  Part  of  the  works  oon-  ^  ^ 
sisted  of  **  chambers  "  used  for  the  manufacture  of  sulphuric  acid.  The 
ehambers  were  vessels  of  sheet  lead,  weighing  each  several  tons,  13  feet 
high,  13  wide,  and  from  40  to  60  long;  the  lower  part  forming  a  dish 
12  inches  deep,  in  which  the  acid  was  deposited  ;  the  upper  shutting  down 
upon  the  lower  and  receiving  vapour.  They  stood  in  the  open  air ;  each 
was  surrounded  by  walls  of  strong  masonry  forming  an  oblong,  which  was 
filled  up  with  sand;  and  the  chamber  rested  upon  the  sand,  being  also 
supported  by  and  rivetted  to  a  frame  of  wood  which  ran  round  the  tops  of 
the  walls.  The  wooden  frame  was  in  some  instances  laid  in  mortar  on  the 
tops  of  the  walls ;  in  others  it  merely  rested  upon  them.  At  each  end  of 
the  chamber  was  a  pipe  to  convey  gases  and  vapours  in  and  out ;  each  pipe 
was  fixed,  at  its  extremity,  into  buildings  which  were  part  of  the  freehold. 
Where  the  pipes  entered  and  passed  out  of  the  chamber,  the  lead  of  the 
chamber  was  beaten  round  the  pipe,  and  the  insertion  was  made  vapour- 
tight  by  lutiog.  Steam  (necessary  to  the  manufacture)  was  conveyed  into 
the  chamber,  also  by  a  pipe,  which  passed  from  the  boiler  and  was  rivetted 
to  the  wooden  frame-work.  The  boiler  was  affixed  to  the  freehold,  and  the 
pipe  to  the  boiler.  Every  pipe  might  be  removed  by  taking  it  to  pieces,  or 
by  unfastening  the  rivets,  without  injury  to  the  freehold :  and  then  the 
chamber  would  rest  on  the  ground  by  its  mere  weight,  and  might,  with 
sufficient  force,  be  lifted  from  the  soil  without  displacing  any  part  of  the 
freehold.  In  a  case  stated  for  the  opinion  of  this  Court,  the  Sessions  found 
that  the  chambers  were  attached  to  the  freehold  in  manner  before  mentioned, 
bat  not  affixed  thereto  : 

Held  that,  assuming  the  chambers  not  to  be  so  annexed  as  to  form  part  of 
the  freehold,  yet,  being  fixed  machinery,  attached  to  buildings,  and  neces- 
sarily so  attached  for  the  purpose  of  being  used,  they  were  properly  con- 
sidered in  the  rate  as  increasing  the  rateable  value  of  the  buildings :  and  a 
rate  calculated  on  such  increased  value  was  confirmed. 

Ok  appeal  against  a  rate  for  the  relief  of  the  poor  of  the  township 
of  Great  Bolton  in  the  borough  of  *Bolton  in  the  county  of       [  '221  ] 
Lancaster,  the  Sessions  confirmed  the  rate,  subject  to  the  opinion  of 
this  Cioart  upon  a  special  case. 

The  case  set  forth  the  rate  appealed  against,  by  which  the 
appellants  were  assessed  at  221.  lbs.  9d.  upon  *'  Chemical  works, 
lands,  tenements,  erections  and  buildings,"  occupied  by  them; 
owners,  Robert  Howarth's  executors ;  gross  estimated  rental, 
272/.  Is.  3d.;  rateable  value,  2271.  lis.  After  stating  that  the 
api>ellants  were  in  fact  the  occupiers,  the  case  proceeded  as 
follows. 

Certain  chambers,  hereinafter  described,  and  which  were  used 
for    the  manufacture   therein  of  sulphuric  acid,  were  erected  in 

(1)  Foil.  Tyne  Boiler  Works  v.  Longhenton  Overseers  (1886)  18  Q.  B.  D.  88, 
>5  L.  J.  M.  C.  8.— A.  C. 


B.K. VOL.  LXXXV. 


28 


434  1861.    Q.  B.     17  Q.  B.  221—222.  [r.r. 

Rio.        manner  hereinafter  mentioned  on  the  said  lands,  and  were  used  in 

Haslam.     t^6  occupation  of  sach  chemical  works,  lands,  tenements,  erections 

and  buildings :  and  the  said  chemical  works,  lands,  &c.,  were  in 

the  said  rate  assessed  at  an  increased  value  in  consequence  and  bv 

reason  of  such  chambers  and  of  the  user  thereof. 

The  case  then  stated  that  the  appellants  objected  that  they  were 
assessed  too  highly,  and  were  not  liable  by  law  to  be  rated  or 
assessed  in  the  said  rate,  either  on  account  of  the  chambers,  or  for 
any  increased  value  of  the  said  chemical  works,  lands,  <&c.  arising 
from  the  use  of  the  said  chambers.  The  respondents  maintained 
the  contrary.  It  was  further  stated  that  the  annual  rateable  value 
of  the  said  chemical  works,  lands,  &c.,  exclusive  of  the  increased 
value  arising  from  the  chambers,  was  162/.  ll^.  5d, ;  inclusive  of 
such  value,  2272.  17^.     The  residue  of  the  case  was  as  follows. 

The  said  chambers  are  constructed  in  manner  following.  The 
said  chambers  are  placed  upon  the  land  in  the  open  air,  and  are 
[  •222  ]  not  in  any  way  inclosed  in  or  *covered  by  any  building  or  erection. 
The  chambers  occupy  large  spaces  of  ground:  their  respective 
lengths  vary  from  40  feet  to  60  feet :  each  of  them  is  13  feet  high ; 
and  the  average  width  of  each  is  about  18  feet.  Each  of  such 
chambers  is  a  very  large  vessel  of  sheet  lead,  weighing  several 
tons,  and  is  composed  of  two  parts ;  the  lower  part  is  a  dish  about 
12  inches  deep,  in  which  the  acid  is  deposited ;  and  the  upper  part 
shuts  down  on  the  lower  and  receives  the  vapour. 

The  mode  of  erecting  such  chamber  is  as  follows.  In  some 
instances  the  soil  has  been  excavated  for  the  purpose  of  erectini; 
foundation  walls  of  strong  masonry;  in  others  these  walls  stand 
upon  the  natural  level  of  the  ground.  The  walls  are  built  in  the 
shape  of  an  oblong ;  and  the  inside  is  filled  with  sand  and  other 
materials  to  a  level  with  the  top  of  the  walls.  The  chamber  rest^ 
on  the  sand ;  a  sill,  composed  of  four  strong  beams  of  wood,  runs 
along  the  top  of  the  walls,  on  which  is  fixed  a  frame  work  of  wood 
which  encompasses  the  chamber  and  is  used  for  its  support.  The 
chamber  is  attached  to  the  frame  work  by  leaden  rivets.  In  some 
of  the  more  ancient  chambers  the  sill  is  placed  on  mortar  which 
has  been  spread  on  the  top  of  walls  for  the  purpose  of  preserving: 
the  level ;  but  in  the  more  modem  instances  the  sill  rests  on  tht 
top  of  the  walls  without  the  assistance  or  aid  of  mortar  or  anv 
other  such  substance. 

At  each  end  of  the  chamber  there  is  a  pipe  for  the  purpose  of 
conveying  the  gases  and  vapours  into  and  out  of  the  chamber :  both 
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are  at  their  exttremiiies  fixed  into  buildings  which  are  part  of  the        Reo. 
freehold ;  bat  the  pipe  which  conveys  the  gas  and  vapour  into  the      has^iIam. 
^chamber  enters  the  chamber  in  the  following  manner.    A  circular      [  *223  ] 
hole  is  cut  into  the  chamber,  through  which  the  pipe  is  inserted ; 
and  the  lead  of  the  chamber  is  then  beaten  round  the  pipe :  the 
whole  is  rendered  vapour  tight  by  means  of  a  luting  of  white  lead 
and  other  materials.    The  pipe  which  conveys  the  vapour  from  the 
chamber  is  fastened  to  the  chamber  in  the  same  manner ;  and  it 
consists  of  several  short  pieces  of  pipe  which  slide  into  each  other 
like  the  joints  of  a  telescope,  and  are  rendered  vapour  tight  by 
means  of  luting.    It  is  necessary  in  the  process  of  manufacture  to 
convey  steam  into  the  chamber ;  and  it  is  conveyed  from  the  boiler 
by  means  of  a  pipe  which  is  attached  to  the  frame  work  before 
mentioned  by  leaden  rivets.    The  boiler  is  affixed  to  the  freehold ; 
and  the  pipe  at  that  extremity  is  affixed  to  the  boiler.     That  pipe 
may  be  removed  at  pleasure,  without  injury  to  the  freehold,  by 
onfastening  the  rivets  which  attach  it  to  the  frame  work ;  and  the 
pipes  conveying  the  gases  into  and  from  the  chambers  may  also  be 
removed  at  pleasure,  and  without  injuring  the  freehold,  by  with- 
drawing the  pieces  of  which  the  pipes  are  composed.    When  these 
pipes  are  so  withdrawn,  the  chamber  rests  on  the  ground  by  its 
mere  weight,  and,  if  sufficient  force  were  used,  might  be  lifted  from 
the  soil  without  displacing  any  part  of  the  freehold. 

The  chambers  are  attached  in  manner  before  mentioned  to  the 
freehold,  but  are  not  affixed  thereto. 

It  was  proved  that  personal  property  was  not  rated  in  the  said 
township  to  the  relief  of  the  poor. 

Upon  the  above  facts,  the  Goubt  found  that  the  said  chambers 
were  attached  in  manner  before  mentioned  to  *the  freehold,  but      [  *224  ] 
were  not  affixed  thereto :  and  the  Court  confirmed  the  rate,  subject 
to  the  opinion  of  the  Court  of  Queen's  Bench.     The  questions  for 
the  opinion  of  the  Court  are  : 

1.  Whether,  on  the  before  mentioned  statement  of  the  building 

and    annexation,   the    said    chambers    are  affixed  to  the 
freehold. 

2.  Whether,  if  the  said  chambers  are  not,  under  the  said  circum- 

stances of  building  and  annexation,  affixed  to  the  freehold, 

the  land  and  buildings  are  liable  to  be  rated  at  a  greater 

amount  by  reason  of  the  use  of  those  chambers  on  the  land. 

If  the  opinion  of  this  Court  should  be  in  the  affirmative  on  either 

question,  the  rate  was  to  be  confirmed ;  if  to  the  contrary  on  both 

28—2 


496  1851.     Q.  B.     17  Q.  B.  224—225.  [r.b, 

Rbq.        qaestioDB,  the  rateable  value  to  be  reduced  to  1621.  11«.  5d.,  and 

The  case  was  now  argued  (i). 

Hall,  in  support  of  the  order  of  Sessions : 
As  to  the  first  question :  the  case  finds  that  the  chambers  are 
''  attached  "  to  the  freehold  but  not  "  affixed  thereto." 

(GoLERiDOB,  J. :  This  question  seems  to  be  one  of  fact 

Pattbbon,  J. :  I  do  not  know  what  is  meant  by  "  attached  "  to 
the  freehold,  but  not  "  affixed."  Whether  they  are  really  let  into 
the  land  or  not,  would  be  a  question  of  fact ;  whether  they  would  go 
to  heir  or  executor,  would  be  a  point  of  law.) 

The  facts  found  show  that  the  chambers  are  affixed  to  the  freehold. 
[  *225  ]  But,  assuming  that  they  are  not,  the  premises  *are  rateable  in 
respect  of  them,  because  they  make  the  occupation  more  valuable. 
This  principle  of  rating  was  established  by  Rex  v.  St.  Ni4:holas, 
Gloucester  (2),  and  Rex  v.  Hogg  (8). 

(Coleridge,  J. :  In  those  cases  there  was,  in  any  view  of  the 
question,  some  rateable  subject.) 

So  there  is  here ;  the  foundation  walls,  the  boiler,  and  the  pipe 
serving  as  a  chimney.  Among  the  later  cases  are  Rex  v.  The 
Birmingham  and  Staffordshire  Oas  Light  Company  (4)  (where  the 
word  "attached"  occurs  in  the  judgment),  B«^.  v.  Gfii€<^ (6),  and 
Reg.  V.  Southampton  Dock  Company  (6).  It  is  true  that  part  of  this 
machinery  might  be  removed  without  disturbing  anything  which 
is  fixed  to  the  freehold ;  that  is  the  case  also  with  a  crane  or  a 
steam-engine;  but  the  severance  would  make  the  whole  useless. 
The  appellants  are  not  owners,  but  they  are  occupiers  of  the  land ; 
and  the  use  of  this  machinery  is  a  mode  of  enjoying  the  occupation, 
not  the  freehold.  If  they  assigned  their  chemical  works,  the  entire 
subject-matter  of  this  rate  would  pass  by  their  assignment.  The 
premises,  if  let  for  carrying  on  chemical  works  with  this  machinery, 
would  bring  an  advanced  rent. 

(1)  Before  Patteson,  Coleridge  and  121 ;  Beg,  ▼.  Morrison,  1  £.  ft  B.  150. 
Erie,  JJ.    Lord  Campbell,  Ch.  J.  had         (3)  1  R  B.  375  (I  T.  R.  721). 

left  the  Court.  (4)  45  B.  B.  572  (6  Ad.  Sc  £1.  6341 

(2)  Cald.  262  ;  .<?.  C.  1  T.  R.  723,  (5)  45  B.  B.  842  (7  Ad.  &  El.  MIV 
n,  (a).     See  Reg,  y.  Leith,  1  £.  &  B.  (6)  80  B.  B.  324  (14  Q.  B.  d87> 
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Cowling^  contra :  Beo. 

The  first  point  is  expressly  decided  by  the  Sessions.  Haslam . 

(Patteson,  J.:  They  put  a  question  to  us  upon  it:  but,  if  this 
point  were  the  material  one,  we  should  perhaps  refer  it  back  to  the 


As  to  the  second  point :  the  appellants  raise  no  question  of  form, 
and  will  consider  the  rate  as  laid  upon  land  increased  in  value  by 
machinery.  Then,  the  chambers  *are  neither  literally  nor  sub-  [  *226  ] 
stantially  fixtures.  They  are  rather  stock  in  trade  than  anything 
forming  part  of  "  lands "  within  the  meaning  of  the  poor  laws. 
The  furnaces  and  other  buildings  are  rateable ;  but  the  chambers 
are  only  receptacles  for  the  vapour  and  steam  carried  in  by  the 
pipes,  with  dishes  to  contain  the  acid.  The  rolling  stock  of  a  rail- 
way might  as  well  be  deemed  fixtures.  The  chambers,  if  of  a 
smaller  size,  might  be  held  by  manual  strength  to  receive  the 
vapour ;  and  weight  merely  cannot  make  them  fixtures  :  a  ship  is 
but  a  personal  chattel.  The  pipes  merely  connect  them  with  other 
machinery ;  they  do  not  incorporate  them  with  the  land  or  walls. 
To  be  rateable  upon  the  principle  secondly  relied  upon,  they  ought, 
for  the  time  at  least,  to  be  part  of  the  land.  The  case  does  not 
show  that  they  have  ever  been  rented  by  a  tenant. 

(Pattkbon,  J. :  If  the  occupiers  underlet  the  works  they  would  get 
a  higher  rent  on  account  of  these  additions.) 

So  a  house  lets  for  more  money  if  furnished.  These  chambers 
are  merely  conveniences  which  the  occupier  of  the  works  might 
from  time  to  time  add  or  remove  as  his  business  increased  or 
diminished. 

(CoLBRiDOB,  J. :  The  case  does  not  state  who  erected  them.) 

It  is  defective  in  that,  and  perhaps  ought  to  be  restated.  As  to  the 
cases  cited  for  the  appellants.  In  Rex  v.  St.  Nicholas ,  Gloucester  (i), 
the  weighing  machine  had  the  character  of  a  fixture ;  it  had  always 
belonged  to  the  house  ;  and  it  was  considered  by  Lord  Mansfield 
as  annexed  to  the  freehold.  In  Rex  v.  Hogg  (2),  the  carding  engine 
was  considered  as  part  of  the  house.  The  language  of  Lord  Denman 
in  Rex  v.  The  Birmingham  and  Staffordshire  Gas  Light  Company  (H), 

f  1)  1  R  R.  376  (I  T.  R.  723,  n.  (a),  (2)  1  E.  E.  375  (1  T.  E.  721). 

S.  r,  Cald.  262).  (3)  45  B.  E.  572  (6  Ad.  &  El.  634). 
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Beg.  relied  *apon  by  the  respondents,  is  certainly  strong ;  bat  there,  as 
Haslam.  appears  by  the  statement  of  the  case,  the  steam  engines  and  other 
[  •2-27  ]  machinery  were  fixed  to  the  land  and  buildings.  In  Reg.  v. 
Guest  (1),  the  judgment  is  very  generally  expressed  ;  and  the 
attention  of  the  Court  is  directed  chiefly  to  the  exclusion  of  certain 
tests  of  rateability.  A  literal  application  of  the  language  in  this 
and  the  last  preceding  case  would  authorize  rating  furnished  houses 
in  respect  of  the  furniture.  In  Rex  v.  Bradford  (2),  the  privilege 
of  the  canteen,  which  enhanced  the  value  of  the  house,  was  treated 
as  a  thing  appurtenant  to  and  not  to  be  divided  from  it.  In  Reg. 
V.  Southampton  Dock  Company  (3),  the  cranes,  steam  engines,  and 
other  fixed  plant,  were  not  only  ponderous,  but  incorporated  with 
the  freehold.  Here  the  subject  of  rate  is  a  thing  detached,  a  mere 
utensil,  and  not  such  a  fixture  as  the  Courts  have  allowed  to  be 
taken  into  consideration  in  estimating  rateable  value. 

Cur.  adv.  vulL 

Patteson,  J.,  on  a  subsequent  day  of  the  Term  (June  11th),  delivered 
the  judgment  of  the  Court  : 

We  do  not  think  it  necessary  in  this  case  to  determine  whether 
the  chambers  erected  on  the  appellants'  premises  are  or  are  not 
annexed  to  the  freehold,  which  is  rather  a  question  of  fact  for  the 
Court  of  Quarter  Sessions  to  find  than  for  us  to  decide  :  because  we 
are  of  opinion  that,  according  to  the  principle  laid  down  in  the 
various  cases  on  this  subject,  the  rateable  value  of  the  premises  is 
[  •228  ]      undoubtedly  increased  by  the  use  of  *those  chambers.     In  Rex  v. 
The  Proprietors  of  the  Liverpool  Exchange  (4)  the  Court,  after  citing 
several  previous  decisions,  say  :  "  These  cases  establish  the  principle, 
that  the  advantages  attendant  upon  a  building,  either  in  respect  of  its 
situation  or  the  mode  of  its  occupation,  are  to  be  taken  into  the 
account  in  estimating  its  rateable  annual  value,  wherever  those 
advantages  would  enable  the  owner  of  the  building  to  let  it  at  a 
higher  rent  than  it  would  otherwise  fetch.'*    And  again,  in  Reg.  v. 
Guest  (5)  the  Court  state  the  general  principle  to  be,  ''  that  real 
property  ought  to  be  rated  according  to  its  actual  value,  as  com- 
bined with  the  machinery  attached  to  it,  without  considering  whether 
the  machinery  be  real  or  personal  property,  so  as  to  be  liable  to 
distress  or  seizure  under  a  fieri  facias,  or  whether  it  would  descend 

(1)  45  E.  R.  842  (7  Ad.  &  El.  951).  (4)  1  Ad.  &  El.  465. 

(2)  4  M.  &  S.  317.  (6)  45  R.  R.  842  (7  Ad.  &  EL  ^1, 

(3)  80  R.  R.  324  (14  Q.  B.  587).  956). 
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to  the  heir  or  execator,  or  belong,  at  the  expiration  of  a  lease,  to        Reo. 

landlord  or  tenant :  "  and  the  Court  referred  to  Rex  v.  Birmingham      haslam. 

iind  Staffordshire  Gas  Light  Company  (i),  where  the  same  principle 

was  laid  down.     All  these  cases  have  lately  been  brought  before 

the  Coart,  and  recognised  as  well  as  decided,  in  the  case  of  Reg.  v. 

Southampton  Dock  Company  {2).    Indeed,  on  the  argument  in  the 

present  case,  the  attempt  was  rather  to  show  that  the  chambers 

did  not  come  within  the  principle  so  laid  down  than  to  attack  the 

principle  itself ;  and  it  was  urged  that  the  chambers  were  rather  of 

the  nature  of  moveable  utensils  or  machines,  or  of  furniture  in  a 

dwelling-house,  than  of  fixtures.    It  is,  however,  plain  from  the 

facts  stated  that  they  are  used  as  part  of  the  fixed  machinery  of  the 

works,  attached  to  the  other  buildings  for  the  purpose  of  being  so 

used,  and  necessarily  *bo  attached  in  the  use  of  them,  although       [  *229  ] 

capable  perhaps  of  being  removed  without   injury  to  the  other 

buildings.     Nor  can  it  be  denied  that,  if  ihe  appellants  were  to 

underlet  the  premises,  they  would  fetch  a  higher  rent  as  they  now 

stand,  with  these  chambers  upon  them,  than  they  would  if  the 

chambers  were  removed. 

We  are  therefore  of  opinion  that  the  rate  and  the  order  of  Sessions 
must  be  confirmed. 

Order  of  Sessions  confirmed. 


COOKE  V.  CUNLIFFE.  is^i. 

June  S. 
(17  Q.  B.  245—260 ;  S.  0.  15  Jur.  1076.)  

IL  by  will  devised  her  estates  to  her  son-in-law  B.  for  life,  remainder  to  L  ^  J 
her  danghter  F.  his  wife  for  life,  remainder  to  trustees  to  preserve  con- 
tingent remainders,  remainder  to  the  use  of  the  children  of  the  marriage  as 
B.  and  F.  should  jointly  appoint  by  deed,  or  as  the  survivor  should  appoint  by 
deed  or  will,  and,  in  default  of  appointment,  to  the  use  of  trustees  for 
a  term  of  500  years  to  commenoe  on  the  death  of  the  survivor  of  B. 
and  F.,  and,  subject  thereto,  to  the  use  of  P.,  eldest  son  of  B.  and  F., 
in  strict  settlement.  The  trusts  of  the  term  were,  1st,  on  request  of 
B.  and  F.  to  raise  10,000/.  for  B.  and  F.,  and,  2ndly,  to  raise  for  each 
younger  child  of  B.  and  F.  any  sums  not  exceeding  1,0002.  a-piece,  as 
B.  and  F.  jointly  by  deed,  or  the  survivor  by  deed  or  will,  should 
appoint,  and  in  default  of  appointment  1,000/.  a-piece,  payable  after  the 
decease  ol  the  survivor  of  B.  and  F.,  unless  they  or  the  survivor  should 
appoint  the  same  to  be  raised  in  his  or  her  lifetime,  in  which  case  the  term 
was  to  commenoe  on  such  last^mentioned  appointment 

F.,  the  wife,  died,  leaving  B.  her  surviving,  without  having  joined  in 
any  appointment  under  the  will;  and  leaving  four  sons  besides  P.,  and  a 
daughter.  On  the  marriage  of  the  daughter,  B.  by  deed  appointed  to  her 
1,000/.  payable  on  his  decease.    After  this  B.  made  his  will,  by  which  he 

(J)  45  E.  K.  672  (6  Ad.  &  El.  634).         (2)  80  R.  R.  324  (14  Q.  B.  587). 
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Cooke  g&^o  &  legacy  to  his  daughter,  and  to  each  of  his  other  younger  childiQD 

c,  bequeathed  "  such  a  sum  of  money  as  with  "  what  they  are  entitled  to 

CUNLIFFK  under  (amongst  other  settlements  referred  to)  "  the  will  of  M.,  will  make 

up  to  each  8,000/.  :  and  <*  all  the  residue  of  my  personal  estate  and  all  my 
real  estate  over  which  I  have  any  disposing  power  I  give  '*  &c  to  P.  and 
his  heii*8.  At  the  time  when  this  will  was  executed,  B.  resided  on  an  estate 
derived  from  his  own  family,  which  was  partly  settled  and  partly  held 
in  fee: 

Held,  that  the  devise  of  "all  my  real  estate  over  which  I  have  any 
disposing  power  "  was  under  the  circumstances  to  be  construed  as  a  devise 
of  the  unsettled  patrimonial  estate  of  B.,  and  did  not  operate  as  an  execu- 
tion of  the  limited  power  of  appointment  over  the  estates  which  he  held  as 
tenant  for  life  under  M.'s  will. 

By  an  order  of  Vice-Chancellor  Knight  Bruce  in  this  cause,  a 
case,  of  \i7hieh  the  substance  is  stated  below,  was  sent  for  the 
opinion  of  this  Gc|urt. 

Mary  Palestone,  being  seised  in  fee  simple  of  the  castle  and 

[  •246  ]       manor  or  lordship  of  Ewloe  in  Flintshire,  and  *other  lands  in  the 

counties  of  Flint  and  Denbigh,  made  her  will,  dated  19th  September, 

1802,  duly  executed  in  manner  then  required  by  law.    This  will 

was  set  out  in  the  case. 

By  it  she  devised  her  estates  to  the  use  that  two  trustees  named 
should,  during  the  joint  lives  of  Bryan  Cooke,  her  son-in-law,  and 
her  daughter  Frances,  his  wife,  raise  4002.  per  annum  for  her  said 
daughter ;  subject  thereto,  to  the  use  of  the  said  Bryan  Cooke  for 
life;  remainder  to  the  use  of  the  said  Frances  Cooke  for  life; 
remainder  to  trustees  to  preserve  contingent  remainders. 

"And,  from  and  after  the  decease  of  the  survivor  of  them  the 
said  Bryan  Cooke  and  Frances  his  wife,  to  the  use  and  behoof  of 
all  and  every  or  such  one  or  more  of  the  child  or  children  of  the 
body  of  the  said  Bryan  Cooke  on  the  body  of  my  said  daughter 
Frances  Cooke  his  wife  begotten  or  to  be  begotten,  for  such  estate 
or  estates  and  interest,  either  with  or  without  power  of  revocation, 
and  in  such  parts,  shares  and  proportions,  and  with  such  terms 
and  provisions  for  the  portions  and  maintenance  or  for  the  benefit 
and  advancement  of  any  such  child  or  children,  as  they  the  said 
Bryan  Cooke  and  Frances  his  wife  shall  jointly,  at  any  time  during 
their  joint  lives,  by  any  deed  or  deeds,  writing  or  writings,  to  be 
by  both  of  them  signed,  sealed  and  delivered  in  the  presence  of  two 
or  more  credible  witnesses,  or  as  the  survivor  of  them  shall,  in 
default  of  any  such  joint  appointment,  by  any  deed  or  deeds, 
writing  or  writings,  to  be  signed  by  such  survivor  after  the  decease 
of  one  of  them,  in  the  presence  of  the  like  number  of  such  witnesses, 
or  bj  his  or  her  last  will  or  testament  in  writing,  to  be  signed. 
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published  and  declared  in  the  ^presence  of  three  or  more  such       Cookb 

witnesses,  devise,  direct,  limit  or  appoint ;  and,  in  default  of  all  or     cunliffb. 

any  such  devise,  direction,  limitation  or  appointment,  or,  if  any       [  *247  ] 

such  shall  be  made,  when  and  so  soon  as  the  estates  and  interests 

thereby  to  be  limited,  devised  or  appointed  shall  respectively  end 

and  determine,  and  as  to  sach  part  and  parts  of  the  same  premises 

whereof  no  such  devise,  direction,  limitation  or  appointment  shall 

be  made,"  to  the  use  of  Anthony  Hardolf  Eyre  and  Saint  Andrew 

Ward,  their  executors,  administrators  and  assigns,  for  a  ''  term  of 

^00  years  to  commence  from  the  decease  of  the  survivor  of  them 

the  said  Bryan  Cooke  and  Frances  his  wife,"  without  impeachment 

of  waste,  upon  the  trusts  after  mentioned.    And,  from  and  after  the 

expiration  or  other  sooner  determination  of  the  said  term  of  500 

years,  and,  in  the  mean  time,  subject  thereto  and  to  the  trusts 

thereof,  to  the  use  of  Philip  Davies  Cooke,  eldest  son  of  the  said 

Bryan  Cooke  by  the  said  Frances  Cooke  his  wife  (meaning  the  said 

plaintiff  Philip  Davies  Cooke),  in  strict  settlement,  with  remainders 

over  to  the  second  and  other  sons  of  Bryan  Cooke  and  Frances  his 

wife. 

The  trusts  of  the  term  of  500  years  were  declared  to  be,  upon 

trust,  when   thereunto   required  by  the    said  Bryan  Cooke  and 

Frances  his  wife  at  any  time  during  their  joint  lives,  to  raise  by 

mortgage  or  sale  of  the  said  term  of  500  years,  or  of  all  or  any  of 

the  said  hereditaments  and  premises  so  limited  for  the  said  term, 

any  sums  not  exceeding  in  the  whole  10,000L,  and  pay  the  same 

unto  the  said  Bryan  Cooke  and  Frances  his  wife  for  his  and  their 

own  proper  use  and  uses.    "  And  upon  further  trust,  in  case  there 

ehall  happen  to  be  one  or  more  child  or  children  of  the  body  of  the 

said  Bryan  *Cooke  on  the  body  of  the  said  Frances  Cooke  his  wife      [  *248  ] 

begotten  or  to  be  begotten,  other  than  an  eldest  or  only  son,  or 

BQch  other  son  of  the  body  of  my  said  daughter,  either  by  the  said 

Bryan  Cooke  or  by  any  such  after  taken  husband  or  husbands  as 

aforesaid,  as  may  by  virtue  of  the  trusts,  devises  or  limitations 

herein  contained  become  entitled  to  the  possession  and  inheritance 

of  the  said  premises  hereby  given  or  devised  unto  or  in  trust  for 

my  said  daughter  during  her  life  as  aforesaid ;  then  upon  trust 

that  they  the  said  Anthony  Hardolf  Eyre  and  Saint  Andrew  Ward, 

or  the  survivor  of  them,  or  the  executors,  administrators  or  assigns 

of  such  survivor,  do  and  shall  by  sale  or  mortgage  of  my  said 

castle,  manors  ic,  or  by  the  perception  of  the  rents  and  profits  of 

the  same  for  all  or  any  part  of  the  said  term  of  500  years,  or  by 
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CooKB  Buch  other  ways  and  means  as  they  shall  think  fit,  so  as  not  to 
CuNLiFFB.  impeach  or  prejudice  the  raising  and  payment  of  the  said  yearly 
rent  of  400i.  hereby  before  limited  to  or  provided  for  my  said 
daughter  Frances  Cooke,"  raise  any  sums  of  money  not  exceeding 
the  sum  of  1,0002.  a  piece,  over  and  above  the  costs,  charges  and 
expenses  attending  the  raising  thereof,  for  or  towards  the  portion 
or  portions  of  such  child  or  children  (except  Philip  Davies  CJooke, 
or  such  other  son  of  Frances  Cooke  as  might  after  her  decease  be 
entitled  to  the  immediate  possession  and  inheritance  of  the  said 
premises),  to  be  paid  and  payable  to  such  child  or  children  at  such 
time  and  in  such  proportions  as  Bryan  Cooke  and  Frances  his  wife 
shall  by  any  joint  deed  or  deeds  executed  in  the  presence  of  two 
witnesses  jointly  appoint ;  and,  for  default  of  such  joint  appoint- 
ment, then  at  such  time  and  in  such  proportions  as  the  survivor  bv 
his  or  her  deed  or  deeds  executed  in  the  presence  of  two  witnesses, 
[  •249  ]  or  by  his  or  her  last  will  &c.,  should  ♦appoint ;  and,  in  default  of 
such  appointment,  then  upon  trust  to  raise  "  the  said  sum  of  1,00(M. 
a  piece  for  or  towards  the  portion  or  portions  of  all  such  children 
of  my  said  daughter  Frances  Cooke  not  being  an  eldest  son  as 
aforesaid :  **  the  portions  of  sons  to  be  paid  at  the  age  of  twenty- 
one,  and  the  portions  of  daughters  to  be  paid  at  the  age  of  twenty- 
one  or  marriage,  "  which  shall  first  happen,  if  such  respective  times 
of  payment  shall  happen  after  the  death  of  the  said  Bryan  Cooke 
and  of  my  said  daughter  Frances  Cooke  ;  but,  if  in  the  lifetime  of 
them  or  either  of  them,  the  same  to  be  paid  within  six  months 
next  after  the  decease  of  the  survivor  of  them;  unless  the  said 
Bryan  Cooke  and  Frances  his  wife  or  the  survivor  of  them  shall 
direct  or  appoint  the  same  to  be  raised  in  his  or  her  lifetime,  which 
they  respectively  may  do  if  he,  she  or  they  shall  so  think  proper ;  and 
in  such  case  the  said  term  of  five  hundred  years  shall  commence  and 
take  effect  from  the  time  of  such  direction  or  appointment  as  last 
aforesaid."  There  were  powers  for  the  maintenance  and  advance- 
ment of  the  children  while  minors. 

The  case  then  proceeded  as  follows. 

The  said  testatrix  Mary  Pulestone  died  on  or  about  the  23rd  Sep- 
tember, 1802,  without  having  revoked  or  altered  her  said  will. 
The  said  Frances  Cooke,  the  daughter  of  the  testatrix,  died  on  or 
about  the  8th  of  January,  1818,  leaving  the  said  Bryan  Cooke  her 
surviving,  and  without  having  joined  with  the  said  Bryan  Cooke, 
her  said  husband,  in  requiring  the  trustees  of  the  said  term  of  five 
hundred  years,  hmited  by  the  said  will  of  the  testatrix  Mary  Pulestout* 
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as  aforesaid,  to  raise  the  said  sum  of  10,0002.,  or  any  part  thereof,       Cookb 
or  in  exercising  any  power  or  authority  given  to  them  jointly  by     cdmliffe. 
the  said  will.    The  said  Bryan  Cooke,  the  *father  of  the  plaintiff      [  *250  ] 
Philip  Davies  Cooke,  duly  made,  signed  and  published  his  last  will 
and  testament  in  writing,  bearing  date  17th  April,  1821,  and  executed 
bjhim  in  the  presence  of  and  attested  by  three  witnesses,  and  which 
was  set  out.    The  material  part  was  as  follows. 

"This  is  the  last  will  and  testament  of  me,  Bryan  Cooke  of 
Ouston  in  the  county  of  Tork,  Esquire.  I  give  and  bequeath  the 
sum  of  2,000Z.  to  my  daughter  Frances  Mary,  wife  of  William 
Margesson,  Esquire ;  and  I  direct  that  my  executors  hereinafter 
named  do  pay  the  said  sum  of  2,000!.  into  the  hands  of  the  trustees 
for  the  time  being  of  my  said  daughter's  settlement,  to  be  invested 
by  them  in  their  names  in  Government  or  real  security,  to  be  held 
bj  the  said  trustees  on  the  same  trusts  and  to  and  for  the  same 
ends,  intents  and  purposes  as  are  expressed  in  the  said  trustees  of 
my  daughter's  portion  thereby  vested  in  the  said  settlement.  I 
give  to  each  of  my  younger  sons  such  a  sum  of  money  as,  with  the 
fortunes  which  they  are  entitled  to  under  the  settlement  made  on 
my  marriage  with  their  mother,  and  under  the  wills  of  their  late 
grandmother  Mrs.  Mary  Pulestone,  and  their  late  aunt  Mrs. 
Frances  Pulestone,  will  make  up  to  each  8,000Z. :  and  in  case  my 
personal  estate  shall  be  insufficient  to  pay  the  said  several  legacies 
1  charge  my  real  estates  with  the  payment  thereof:  but,  in  the 
event  of  my  said  sons  dying  under  the  age  of  twenty-one  years,  I  will 
that  the  legacy  of  such  son  so  dying  shall  sink  into  my  residuary 
personal  estate.  I  direct  that,  until  such  legacies  are  paid,  they 
shall  carry  interest  at  5L  per  cent,  from  the  time  of  my  decease." 

He  then  bequeathed  several  legacies;  and  the  will  proceeded. 
"  All  the  residue  of  my  personal  estate  and  *all  my  real  estate  [  *25i  ] 
over  which  I  have  any  disposing  power  I  give,  devise  and  bequeath 
to  my  eldest  son  Philip  Davies  Cooke "  (meaning  thereby  the 
plaintiff),  "  his  heirs  or  assigns,  or,  in  the  event  of  his  decease  in 
my  lifetime,  to  such  other  of  my  sons  as  shall  be  my  eldest  son  at 
the  time  of  my  decease^  and  to  his  heirs  and  assigns ;  and  I 
appoint  my  son  Philip  Davies  Cooke,  the  said  Anthony  Hardolf 
Ejre  and  William  Bryan  Cooke,  and  the  survivor  of  them, 
t^oardians  and  guardian  of  my  children  during  their  respective 
minorities ;  and  I  give,  devise  and  bequeath  all  estates  of  which  I 
am  seised  and  possessed  in  trust  or  by  way  of  mortgage  unto  the 
riaid  Anthony  Hardolf  Eyre  and  William  Bryan  Cooke,  their  executors. 
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Cooks       adminisfcrators  and  assigns,  according  to  the  natures  of  the  same 

CuNLiFFB.    estates  respectively,  apon  trust  to  reconvey  or  transfer  the  same  to 

the  several  persons  who  are  or  shall  be  beneficially  entitled  to  the 

same,  or  to  such  uses  and  upon  such  trusts  as  they  respectivelv 

shall  direct." 

The  said  Bryan  Cooke  died  on  or  about  the  14th  December,  1821, 
without  having  revoked  or  altered  his  said  will. 

At  the  date  of  his  said  will  the  said  Bryan  Cooke  resided  in  the 
mansion  on  the  family  estates  situate  in  the  county  of  York,  which 
were  considerable,  and  of  which  he  was  tenant  for  life  under  settle- 
ments executed  on  his  marriage  with  the  mother  of  the  plaintiff; 
and  the  said  testator  was  at  the  date  of  his  said  will  seised  in  fee 
simple  of  other  estates  adjoining  the  said  family  estates. 

There  was  issue  of  the  body  of  the  said  Bryan  Cooke  on  the  body 
[  *252]  of  the  said  Frances  Cooke  his  wife  begotten,  five  ^children,  viz.  his 
eldest  son,  the  plaintiff  Philip  Davies  Cooke,  and  four  younger 
children,  Robert  Bryan  Cooke,  Anthony  Cooke,  William  Bryan 
Cooke,  and  Mary  Frances  Cooke,  all  of  whom  attained  twenty^ne. 
The  said  Mary  Frances  Cooke,  in  the  lifetime  of  the  said  Bryan 
Cooke,  and  before  the  date  of  his  said  will,  that  is  to  say  in  the  month 
of  May,  1818,  intermarried  with  and  became  the  wife  of  the 
Reverend  William  Margesson ;  and  on  that  marriage,  by  an  inden> 
ture  dated  19th  May,  1818,  and  made  or  expressed  to  be  made 
between  the  said  Bryan  Cooke  of  the  one  part  and  the  said  Mary 
Frances  Cooke  of  the  other  part,  and  which  was  executed  by  the 
said  Bryan  Cooke  in  the  presence  of  two  witnesses,  the  said  Bryan 
Cooke,  pursuant  to  and  by  force  and  virtue  and  in  exercise  and  in 
execution  of  the  powers  or  authorities  vested  in  him  the  said  Bryan 
Cooke  under  and  by  virtue  of  the  said  will  of  the  said  Mary 
Pulestone,  and  of  all  other  powers  and  authorities  enabling  him  the 
said  Bryan  Cooke  in  that  behalf,  did  direct,  limit  and  appoint  that 
the  sum  of  1,000Z.  should,  upon  the  decease  of  him  the  said  Bryan 
Cooke,  be  raised  out  of  the  estates  devised  by  the  will  of  the  said 
Mary  Pulestone  for  the  portion  of  the  said  Mary  Frances  Cooke, 
and  should  become  a  vested  interest  in  her  the  said  Mary  Frances 
Cooke  upon  the  execution  of  the  now  stating  indenture  by  him  the 
said  Bryan  Cooke. 

The  1,000!.  portion  of  one  of  the  younger  sons  of  the  said  Bryan 
Cooke  remains  unpaid.  The  portions,  of  1,000Z.  each,  of  Bryan 
Cooke's  other  younger  children  have  been  paid  to  them  by  parties 
who  have  taken  assignments  of  such  portions. 
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These  portions  of  1,000Z.  each  were  referred  to  by  *the  testator       cookk 
Bryan  Cooke  in  that  part  of  his  will  in  which  he  referred  to  the     gumliffb. 
will  of  Mr&  Mary  Pulestone,  the  late  grandmother  of  his  younger       [  *253  ] 

80D8. 

The  questions  for  the  opinion  of  this  Court  were  by  the  Viob- 
Changellob's  order  directed  to  be : 

1.  Whether  the  said  term  of  five  hundred  years  limited  by  the 
eaid  will  of  the  said  Mary  Pulestone  is  a  subsisting  term. 

2.  Whether  the  said  Philip  Davies  Cooke  is  seised  for  an  estate 
of  inheritance  in  fee  simple  of  the  said  castle,  manor,  lands  and 
hereditaments  so  devised  by  the  said  will  of  the  said  Mary  Pulestone 
as  aforesaid,  subject  to  the  said  term  or  otherwise,  or  whether  he  is 
only  tenant  for  life  of  the  same  hereditaments. 

MaUns,  for  the  plaintiff: 

The  question  is  whether  the  will  of  Bryan  Cooke  is  an  execution 
of  the  power  conferred  on  him  by  the  will  of  Mrs.  Pulestone.  No 
formal  or  technical  words  are  necessary  for  the  due  execution  of  a 
power.  All  that  is  required  is  that  an  intention  in  the  donee  of  the 
power  to  execute  it  should  appear;  and  for  that  purpose  it  is 
sofficient  if  the  words  used  refer  either  to  the  power  itself,  or  to  the 
sabject-matter.  In  the  present  case  the  devisor  clearly  intended  to 
give  the  plaintiff  all  he  could.  He  gives  him  *'  all  my  real  estate ;  *' 
that  taken  alone  includes  everything  strictly  the  devisor's ;  he  then 
adds  words  which,  if  he  intended  to  give  him  also  the  real  estate  not 
properly  hia,  but  the  subject-matter  of  the  power  of  which  he  was 
the  donee,  are  a  concise  but  effectual  reference  to  it :  on  any  other 
sappositlon  they  are  surplusage.  He  says  ''  All  my  real  estate  over 
which  I  have  any  disposing  power." 

(Lord  Campbell,  Ch.  J. :  In  *your  construction  you  give  no  effect       [  '264  ] 
to  the  word  "my.") 

Had  the  words  used  been  '*  all  the  real  estate  over  which  I  have 
any  disposing  power"  the  case  would  have  been  too  clear  for 
argument.  And,  when  a  person  has  an  interest  in  an  estate, 
"my  "  and  "  the  "  as  applied  to  it  are  convertible  terms:  Standen  v. 
Sfanden  (i),  Bailey  v.  Lloyd  (2). 

(Lord  Cahpbbll,  Ch.  J. :  Undoubtedly  the  words  "  my  estate  " 

may  be  osed  so  as  to  show  that  the  testator  meant  by  them  *'  the 

;i)  2  Vee.  Jr.  589 ;  see  22  B.  R.  202  n.  (2)  29  K.  E.  30  (5  Buss,  i 
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CooKB       estate  "  not  strictly  his ;  but  it  must  depend  on  the  context.    Yea 
CoNLiFFE.    cannot  lay  it  down  as  a  general  canon  of  interpretation  that  the 
word  "  my  "  used  in  a  will  is  equivalent  to  **  the.") 

The  words  "  over  which  I  have  any  disposing  power  "  are  in  them- 
selves equivalent  to  **  over  which  I  have  a  power  of  appointment ; '' 
so  that  a  part  of  the  will  would  be  inoperative  unless  applied  to  the 
power ;  and  the  case  is  brought  within  the  principle  of  Wallop  v. 
Lord  Port$moiUh,  reported  in  Sugden  on  Powers  (i),  and  of  Bennett 
v.  Aburrow  (2). 

Peacock,  contra  : 

The  leading  case  on  this  subject  is  Roake  v.  Denn  (3).  There 
Alexander,  C.  B.,  delivering  the  unanimous  opinion  of  the  Judges 
in  the  House  of  Lords,  says  (4) :  *'  There  are  many  cases  upon  this 
subject,  and  there  is  hardly  any  subject  upon  which  the  prmciples 
appear  to  have  been  stated  with  more  uniformity,  or  acted  upon 
with  more  constancy.  They  begin  with  Sir  Edward  Clere^s  case  (b\ 
[  *255  ]  in  the  *reign  of  Queen  Elizabeth,  and  are  continued  down  to  the 
present  time ;  and  I  may  venture  to  say,  that  in  no  instance  has  a 
power  or  authority  been  considered  as  executed,  unless  by  some 
reference  to  the  power  or  authority,  or  to  the  property,  which  was 
the  subject  of  it;  or  unless  the  provision  made  by  the  person 
intrusted  with  the  power  would  have  been  ineffectual,  would  have 
had  nothing  to  operate  upon,  except  it  were  considered  as  an 
execution  of  such  power  or  authority."  This  opinion,  which  was 
adopted  by  Lord  Lykdhurst,  L.  C,  and  Lord  Tentbrdbn,  may  be 
considered  as  the  law  on  the  subject.  Each  of  the  cases  cited  in  the 
argument  for  the  plaintiff  will  be  found  to  be  an  application  of  the 
principles  there  laid  down. 

In  the  present  case,  it  is  conceded  that  there  is  no  direct  reference 
to  the  power.  Is  there,  then,  any  reference  to  the  subject-matter  of 
the  power ;  or  (which  may  be  said  to  be  the  same  question)  is  there 
anything  not  the  subject-matter  of  the  power  which  will  satisfy  the 
description  in  the  will  ?  To  answer  this,  the  state  of  facts  must  be 
looked  to.    Bryan  Cooke,  at  the  time  when  he  made  his  will,  had 

(1)  7ih  ed.,  vol.  1,  p.  377;  vol.  2,  reversed  the  judgment  of  tlie  Oommoci 
p.  547.  Pleas  in  Doe  d.  NowtU  t.  BoaJce,  1 

(2)  7  E.  B.  131  (8  Ves.  609).  Bing.  497. 

(3)  33  B.  B.  1  (4  Bligh,  N.  a  1);  (4)  33  B.  B.  12  (4  Bligh,  N.  S.  IT]. 
affirming  the  judgment  of  K.  B.  in  (5)  6  Co.  Bep.  17. 

Dtun  V.  Jioake,  5  B.  &  0.  720,  which 
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estates  in  Yorkshire,  on  which  he  resided,  which  came  from  his       Cookb 

father's  family,  and  were  properly  speaking  his.    Part  of  those     cdnliffb. 

estates  were  settled  so  that  he  had  no  power  to  dispose  of  them  at 

all.    Part  were  his  in  fee  simple ;  and  he  had  complete  disposing 

power  over  that  portion.    There  were  also  the  Welsh  estates,  which 

had  belonged  to  his  deceased  wife's  mother,  and  in  which  he  had, 

under  her  will,  a  life  interest,  and  a  power,  not  to  dispose  of  them 

absolutely,  bat  to  appoint  them  among  a  class,  his  sons.     Under 

these  circumstances,  he  devises  to  the  plaintiff  **  all  my  real  estate 

over  iivhich  I  have  any  disposing  power."     Had  the  plaintiff  not 

been  one  of  the  class  in  whose  *favoar  a  power  under  Mary       [  ^256  ] 

Palestone's  will  could  be  exercised,  for  instance  supposing  he  had 

been  a  nephew,  these  words  would  have  all  been  satisfied.    It  would 

then  have  been  clear  that  the  testator  intended  by  this  description 

to  give  him  his  unsettled  Yorkshire  estate.     The  plaintiff  is  a  son, 

one  of  the  class  in  whose  favour  a  power  over  the  Pulestone  estates 

eoald  be  exercised ;  but  there  is  nothing  to  show  that  the  intention 

of  the  testator  was  to  exercise  the  power.     On  the  contrary,  the 

manner  in  which  he  provides  for  his  younger  sons  shows  that  he 

did  not  intend  to  exercise  it.    They  were  entitled  to  1,000Z.  a  piece 

under  the  trusts  of  a  term,  which  was  not  to  arise  except  in  default 

of  the  exercise  of  this  power.     The  testator  knows  this :  he  does  not 

in  an  inartificial  manner  appoint  that  they  shall  take  1,0002.,  or 

any  other  sam,  bat  gives  them  from  other  sources  so  much  money 

as  may,  in  ^*  addition  to  what  they  are  entitled  to  under  the  will  of 

their  late  grandmother,"  make  up  8,000Z.     It  is  in  effect  as  if  he  had 

said,  "  if  I  do  not  exercise  the  power  I  possess,  they  will  each  have 

something ;  I  do  not  exercise  that  power,  and  I  give  them  more." 

It  is  also  somewhat  doubtful  whether,  after  the  power  to  give 

a  fortune  had,  during  the  testator's  life,  been  exercised  in  favour  of 

the  daughter,  the  antecedent  power  to  appoint  the  fee  to  the  son 

could  be  exercised.    It  certainly  would  no  longer  be  so  exercised  as  to 

prevent  the  term  for  500  years  from  coming  into  operation.    But, 

whether  the  testator  could  exercise  the  power  or  not,  it  is  clear  that 

it  was  not  his  intention  to  do  so  :  and  the  ornis  lies  on  the  plaintiff 

to  show  such  an  intention.     Slight  circumstances  will  not  suffice  : 

1  Sugden  on  Powers,  370  (7th  ed.). 

MiUinSj  in  reply : 
The  appointment  of  a  portion  under  *the  term  of  600  years  in      [  •ss?  ] 
favour  of  one  daughter  is  not  inconsistent  with  the  exercise  of  the 
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CooKB       power,  subject  to  that  term  and  that  portion.    The  term  may  be 
cdnlIpfe.     transposed. 

Lord  Campbell,  Ch.  J. : 

It  has  long  been  well  settled  that  the  donee  in  exercising  a  power 
must  show  an  intention  to  exercise  it,  either  by  directly  referring  to 
the  power  or  by  referring  to  the  subject-matter  of  it.     In  the 
present  case  there  is  no  direct  reference  to  the  power  ;  and  I  think 
there  is  no  sufiQcient  reference  to  the  subject-matter.    The  testator 
uses  these  words :  "  all  my  real  estate  over  which  I  have  any 
disposing  power  I  give  "  "  to  my  eldest  son  "  (the  plaintiff)  i  his  heirs 
or  assigns.    He  had,  at  the  time  he  used  those  words,  estates  of  his 
own,  family  estates  coming  from  his  own  ancestors,  and  on  which 
he  resided ;  part  of  them  were  under  settlement,  and  part  were  at 
his  absolute  disposal:   and  every  word  in  this  will  is  satisfied 
by  supposing  that  he  referred  to  those  patrimonial  estates  over 
which  he  had  complete  disposing  power,  and  not  to  the  Pulestone 
estate  over  which  he  had  a  limited  power  of  appointment.    The 
reference  to  the  subject-matter  of  a  power  must  be  unequivocal,  to 
have  the  effect  of  making  a  devise  be  an  execution  of  it.    In  the 
present  case,  if  it  were  necessary,  I  should  have  no  hesitation  in 
saying  that  the  will  clearly  showed  an  intention  not  to  exercise  the 
power.    For  it  is  clear  that  the  testator  intended  to  allow  the  term 
for  500  years  to  exist,  and  that  the  younger  children  should  take  the 
portions   under  it.      It  is,  at  least,  highly   improbable  that  be 
should  under  such  circumstances  intend  to  exercise  a  power  antece- 
dent to  the  term,  and  which,  primd  facie,  would  seem,  if  exercised, 
[  *258  ]       to  defeat  the  term :  but  it  is  clear  that,  if  he  had  so  intended,  *he 
would  not  have  used  such  expressions  as  these.    He  would  not  in 
one  sentence  include  his  fee  simple  estates  which  he  had  absolute 
power  to  dispose  of,  and  the  settled  estates  over  which  he  had  not 
the  same  kind  of  power,  though  he  might  appoint  them,  subject  to 
a  burthen,  amongst  a  particular  class.     The   words  are  not  so 
applicable  to  the  last  kind  of  estate,  as  to  the  first.    The  eases  cited 
establish  principles  which  are  not  in  controversy.    They  are  instances 
of  the  application  of  those  principles  to  particular  circumstances. 
I  apply  them  to  the  present  case,  and  answer  both  questions  in 
favour  of  the  defendants. 

Pattbson,  J. : 
I  think  the  question  really  comes  to  this:  Is  there  anything 
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which  will  satisfy  the  words  used  in  Bryan  Cooke's  will  so  as  to  Cooke 
make  it  unnecessary  to  resort  to  the  Pulestone  estate  as  the  subject-  cunliffe. 
matter  of  the  devise?  I  think  there  is  amply  enough  for  that 
purpose  stated  in  the  case.  It  is  true  that,  applying  the  words  **  all 
my  real  estate  over  which  I  have  any  disposing  power  *'  to  an  estate 
of  which  he  was  seised  in  fee  simple,  the  latter  words  are  of  very 
little  use ;  but  I  think  the  testator  did  intend  so  to  apply  them.  It 
would  be  quite  a  different  thing  if  he  had  used  the  words  **  over 
which  I  have  any  disposing  power  under  the  will  of  Mrs.  Mary 
Palestone."  As  to  that  will  itself  :  the  provisions  are  by  no  means 
clear.  The  term  for  500  years  is  to  commence  on  the  death  of  Bryan 
Cooke  and  Frances,  in  default  of  the  exercise  of  the  power  of  appoint- 
ment among  the  sons,  yet  the  very  first  trust  of  the  term  is  to  raise 
10,000{.  during  the  lives  of  these  persons,  and  that  by  a  term  which  is 
not  to  commence  till  after  the  death  of  the  survivor.  It  is  not  easy  to 
see  how  that  was  to  be  done.  Be  that  however  as  it  may :  I  have 
doubts  ♦whether,  after  the  trusts  of  this  term  had  been  partly  [  '259  ] 
executed  by  the  appointment  in  favour  of  the  daughter,  the  testator 
had  any  longer  a  disposing  power  under  Mary  Pulestone's  will ;  but 
I  am  quite  clear  that  he  did  not  mean  to  exercise  such  a  power  if  he 
had  it.  It  is  most  improbable  that  he  should  intend  to  exercise  a 
prior  power  after  having  partially  exercised  a  subsequent  one. 

Eblb,  J.  (1) : 

The  plaintiff  alleges  that  his  father  Bryan  Cooke  intended  to 
exercise  a  power,  which  the  father  had  under  the  will  of  Mary 
Folestone,  to  appoint  the  Pulestone  estates  to  the  plaintiff  in  fee. 
The  words  which  the  father  has  used  in  his  will  are  these,  "  All  my 
real  estate  over  which  I  have  any  disposing  power  I  give,  devise  and 
bequeath  to  my  eldest  son,"  and  his  heirs.  These  words  can  in  one 
sense  be  applied  to  the  Pulestone  estates:  for  Bryan  Cooke  was 
tenant  for  life  of  those  estates  under  Mary  Pulestone's  will ;  so  that 
they  were,  in  one  sense,  his  estate,  and  he  had  power  to  appoint  how 
they  should  go  amongst  a  particular  class,  viz.  his  sons,  and  had  in 
one  sense  disposing  power  over  them.  But  the  words  may  also  be 
explained  as  applicable  to  the  Yorkshire  estates,  which  were  his  own 
patrimonial  inheritance,  and  over  part  of  which  he  had  disposing 
power,  being  owner  in  fee  simple.  I  think  that,  giving  to  the  words 
their  ordinary  sense,  they  show  that  he  did  not  intend  to  exercise 
the  power  under  the  will.  He  might  well  call  the  Yorkshire  estate 
(1)  Coleridge,  J.  waa  not  in  Court. 
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CoorB  '*  my  "  estate,  as  contradistinguished  from  the  Welch  estates  which 
CuKLiFPE.  were  his  wife's  ;  and,  for  the  purpose  of  distinguishing  the  fee  simple 
from  the  part  which  was  settled,  describe  it  as  that  over  which  be 
[  •260  ]  had  disposing  power ;  such  I  think  *is  the  more  obvious  meaning  of 
those  words,  which  are  not  so  applicable  to  the  Pulestone  estate 
over  which  he  had  power  to  appoint  amongst  a  class,  as  to  his  own 
fee  simple  estate  of  which  he  might  dispose  as  he  pleased.  And 
this  construction  I  think  is  confirmed  by  the  way  in  which  he  deals 
with  the  term  of  500  years  created  by  Mrs.  Pulestone's  will.  That 
term  was,  under  the  provisions  of  the  will,  to  come  into  effect  in 
default  of  exercise  of  the  power  of  appointment ;  and  the  trusts  were 
for  securing  portions  to  the  younger  children.  Mr,  Malins  argues 
that  the  testator  intended  to  exercise  the  power  of  appointment 
subject  to  the  term ;  but  Mr.  Peacock,  in  his  very  able  argument, 
points  out  that  the  term  had  been  brought  into  operation  in  hi:^ 
lifetime  by  his  joining  in  fixing  the  portion  of  one  child,  a  daughter, 
but  the  trusts  as  to  the  amount  of  the  portions  of  the  younger  sons 
were  left  indefinite ;  and  he  argues  that,  if  the  testator  had  intended 
to  exercise  his  power  of  appointment  subject  to  the  term,  he  would 
at  all  events  have  expressed  his  intention  clearly,  and  said  what 
portion  each  child  was  to  take.  It  seems  to  me  that,  if  he  intended 
to  exercise  the  power  subject  to  the  term,  it  is  at  least  left  in  doubt 
what  sum  each  of  the  }^ounger  sons  was  to  take  under  the  trusts  of 
the  term  out  of  the  estate.  Construing  the  will  the  other  way,  it  is 
clear,  as  each  younger  child  takes  1,00W.  under  Mrs.  Pulestone's 
will  in  default  of  an  exercise  of  the  power  of  appointment. 

The  Court  certified 

That  the  term  of  500  years,  limited  by  the  will  of  the  said  M. 
Pulestone,  is  a  subsisting  term.  And  that  the  plaintiff,  P.  D.  Cooke, 
is  tenant  for  life  only  of  the  hereditaments  comprised  in  the  second 
question. 


1851.  ARMI8TEAD   v.  WILDE. 

•^^^-  (17  Q.  B.  261—266 ;  8.  0.  20  L.  J.  Q.  B.  524 ;  15  Jur.  1010.) 

[  261  ]  Case  by  a  guest  against  an  innkeeper  for  loss  of  money  in  the  inn. 

Plea :  Not  guilty.  It  was  proved  that  the  guest  showed  the  money  osten- 
tatiously in  the  presence  of  several  persons,  and  then  openly  put  it  in  an 
ill  secured  box,  which  he  left  in  the  travellers*  room ;  and  frouk  thence  it 
was  stolen.  The  Judge  told  the  jury  that  gix>88  negligenoe  on  the  part  ol 
the  guest  would  excuse  the  landlord,  and  left  it  to  them  to  say  **  wfaelher 
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there  was  gross  negligence  in  leaving  the  money  in  the  travellers'  room."    Armistead 
The  jury  found  for  the  defendant :  v. 

Held,  that,  if  the  direction  had  heen  that  the  landlord  of  an  inn  was  not  Wir.DE. 
answerable  for  the  loss  of  money  left  in  a  public  room,  it  would  have  been 
wrong :  but  that,  taking  the  direction  with  reference  to  the  facts  in  evidence, 
it  must  have  been  understood  by  the  jury  to  mean  that,  if  the  guest  was 
guilty  of  gross  negligence  conducing  to  the  loss,  the  innkeeper  was  not 
responsible  :  and  that  the  facts  were  evidence  of  such  negligence  conducing 
to  the  loss ;  and  the  direction  right. 

Quaere,  whether  it  is  necessary  to  the  innkeeper's  defence,  in  such  a  case, 
that  the  negligence  should  be  gross  ? 

Cask  against  defendant  as  an  innkeeper,  for  the  loss  of  a  parcel 
of  money,  brought  by  plaintifif*s  servant  as  a  guest  to  defendant's 
inn,  and  there  lost. 

Pleas  1.  Not  guilty.  2.  A  traverse  of  the  defendant's  being  inn- 
keeper. Issues  thereon.  There  were  other  issues  which  it  is 
unnecessary  to  notice. 

On  the  trial,  before  Piatt,  B.,  at  the  Liverpool  Spring  Assizes, 

1851,  there  appeared  strong  evidence  that  the  defendant  acted  as 

mistress  of  an  inn  at  Liverpool,  though  there  was  nothing  absolutely 

inconsistent  with  her  being  there  merely  as   housekeeper.     The 

plaintiff's  brother,   wlio  was  his   traveller,  had  for  many  years 

frequented  the  inn :  he  came  there,  whilst  defendant  was  acting  as 

above,  bringing  with  him  a  box,  which  he  left  at  night  in  the 

travellers'  room,  as  he  had  often  done  before.    In  the  morning  he 

found  that  the  box  had  been  forced  open,  and  a  parcel  containing 

several  hundred  pounds  in  bank  notes,  the  property  of  the  plaintiff, 

had  been  stolen ;  and  it  was  for  this  loss  that  the  action  was  brought. 

It  appeared  on  cross  examination  that  the  box  was  very  imperfectly 

secured,  and  that  the  traveller  had  *boasted  of  the  sum  which  he       [  *2iu  ] 

])os8e8sed,  and  had  ostentatiously  rolled  up  the  notes  and  put  them  in 

the  box  in  the  travellers'  room  in  the  presence  of  several  persons. 

There  was  strong  ground  to  suspect  that  one  of  those  to  whom  he 

thus  showed  the  notes  had  been  the  thief.     The  learned  Judge, 

in  summing  up,  told  the  jury  that  gross  negligence  on  the  part  of 

Itie   guest   would    exonerate    the    innkeeper    from    liability ;    he 

commented  on  the  facts,  and  directed  the  jury  to  find   for   the 

]>!aintiff  on  the  issue  of  Not  guilty,  unless  they  thought  the  traveller 

**  had  been  guilty  of  gross  negligence  in  leaving  the  money  in  the 

travellers'  room."     No  complaint  was  made  of  the  way  in  which  the 

other  issues  were  left  to  the  jury.     The  jury  found  on  the  first  and 

second  issues  for  the  defendant,  on  the  others  for  the  plaintiff. 

IVilkins^  Serjt.,  in  last  Easter  Term,  obtained  a  rule  nUi  for  a 
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abmistead    new  trial  on  the  ground  of  misdirection,  and  also  on  the  ground  thai 
wiLDR.       ^^^^  verdict  on  the  second  issue  was  against  the  evidence. 

Knowles  and  Cronipton  now  showed  cause  : 

The  Judge's  direction  on  the  first  issue  was  correct.  The 
defendant's  case  at  the  trial  was  that,  though  the  innkeeper  was 
prinid  fade  liable  for  the  loss  of  the  parcel,  the  plaintiff  could  not 
recover  against  the  innkeeper  for  a  loss  induced  by  the  misconduct 
of  the  guest,  the  plaintiff's  servant.  There  was  evidence  that  the 
guest,  in  the  presence  of  many  persons,  wantonly  made  it  obvious 
to  them  all  that  this  large  sum  of  money  was  placed  in  an  ill  secured 
box,  left  in  a  public  room,  in  a  populous  town  :  and  there  was  strong 
reason  for  believing  that  one  particular  person,  to  whom  he  thus 
showed  the  money,  was  the  thief.  The  learned  Judge  stated,  in 
[  '263  ]  ^summing  up,  that  an  innkeeper  was  not  bound  by  a  loss  occasioned 
by  the  guest's  gross  negligence  ;  he  then  commented  on  this  evidence; 
and  he  finally  told  the  jury  that  they  should  find  for  the  plaintiff 
on  the  plea  of  Not  guilty,  ''  unless  they  thought  that  the  guest  had 
been  guilty  of  gross  negligence  in  leaving  the  parcel  in  the 
travellers'  room."  It  may  be  conceded  that  there  would  have  been 
a  misdirection  if  the  learned  Judge  had  told  them  tliat  the  guest  by 
leaving  the  parcel  in  the  travellers'  room  had  taken  it  out  of  the 
landlord's  custody :  or  even  if  he  had  led  them  to  believe  that  it 
was  the  guest's  duty  to  take  the  parcel  to  his  bedroom,  or  take  any 
particular  care  of  it.  But,  when  the  direction  is  taken  with  the 
context,  it  means  that  leaving  the  parcel  in  the  room  under  the^ 
circumstances  was  evidence  from  which  they  might  infer  gross 
negligence  conducing  to  the  loss :  and,  that  an  innkeeper  is  not 
liable  for  a  loss  so  occasioned,  was  a  right  direction. 

(The  argument  as  to  the  weight  of  evidence  on  the  second  issue 
is  omitted.) 

John  Henderson,  in  support  of  the  rule : 

The  learned  Judge  gave  the  jury  a  false  criterion  as  to  what  was 
negligence ;  he  put  the  case  to  them  as  if  the  leaving  of  the  box  in 
the  travellers'  room  was  a  breach  of  duty  on  the  part  of  the  guest. 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  the  rule  should  be  discharged.  If  the 
learned  Judge  had  intimated  to  the  jury  that  it  was  the  guest*^ 
duty   to  withdraw   the  property   from   the  travellers'  room   and 
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carry  it  with   him  to  his  bedroom,  it   would    have  been    a   mis-    Aumtstead 
direction :  but  such  was  not  his  direction.     The  ^learned  Judge      wilde. 
reports  that  he  finally  left  the  question  to  the  jury  whether  the       [  •26«  ] 
guest  was  ''guilty  of  gross  negligence  in  leaving  the  parcel   in  the 
travellers'  room :  *'  that  must  be  taken  with  reference  to  the  circum- 
stances of  the  case.     Can  it  be  contended  that  it  is  impossible  in 
pomt  of  law  for  a  guest  under  any  circumstances  to  be  guilty  of 
negligence  in  leaving  a  parcel  of  money  in  the  travellers'  room  ? 
Suppose  a  guest  were  to  count  out  his  money  and  leave  it  lying 
loose  on  the  table  of  the  public  room  ;  surely  that  might  be  such  gross 
negligence  as  to  be  the  cause  of  the  loss.     The  facts  here  do  not  go 
so  far  as  that;  but  there  was  evidence  that  the  plaintiff's  servant, 
in  a  public  room,  took  out  a  large  sum  of  money,  counted  it  and 
showed  it,  and  then  left  it  there  in  a  box  capable  of  being  opened 
without  using  a  key.     These  facts  might  or  might  not  amount  to 
negligence  :  but  they  were  evidence  of  it ;  and  it  was  a  fair  question 
for  the  jury.     We  do  not  lay  down  that  goods  left  in  the  travellers' 
room  in  an  inn  are  not  in  the  care  of  the  landlord,  or  that  he  is  not 
responsible  for  their  loss.    Clearly  he  is  primd  facie  responsible, 
fiat  there  may  be  circumstances  as  to  the  nature  and  value  of  the 
property,  the  position  of  the  room,  or  other  things,  which  may  make 
such  conduct  in  the  guest  negligence  conducing  to  the  loss,  and  so 
rebut  the  landlord's  primd  facie  liability.     There  is  no  rule  of  law 
to  make  it  so.    It  may  in  one  case  be  gross  negligence  to  leave 
property  in  the  public  room ;  in  another  it  may  be  gross  negligence 
to  remove  it  thence  to  the  guest's  bedroom :  each  case  must  depend 
on  its  own  circumstance.    In  the  present  case  there  was  evidence 
to  go  to  the  jury  of  gross  negligence  on  the  plea  of  Not  guilty ;  that 
issue  was  properly  left  to  the  jury :  and  the  verdict  *on  that  issue       [  *205  ] 
must  stand.     That  being  so,  the  question  whether  the  verdict  on 
the  second  issue  was  or  was  not  according  to  the  evidence  becomes 
immaterial. 

Pattbson,  J. : 

I  take  the  law  to  be  clear  that  the  innkeeper  is  primd  facie  liable 
for  the  loss  of  goods  in  his  house,  though  they  are  left  in  the  com- 
mercial room.  There  may  be  a  difference  where  the  innkeeper  has 
warned  the  guest  not  to  do  so,  and  he  persists  in  leaving  them  there. 
Bat  in  the  present  case  there  was  no  discussion  between  the  guest 
and  the  innkeeper  as  to  the  place  in  which  the  parcel  was  to  be 
lefu     The  guest  left  it  in  the  public  room  ;  and,  if  that  had  been 
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AKMibTBAi)  all,  the  innkeeper  would  clearly  have  been  liable  for  the  loss. 
WiLDB.  When  the  rule  was  granted,  I  had  understood  the  Judge's  direction 
to  have  been  that  the  jury  were  to  consider  whether  a  prudent  man 
would,  of  his  own  accord,  have  taken  the  parcel  to  the  innkeeper 
and  left  it  with  him,  or  have  taken  it  to  his  own  room  and  locked 
it  up,  and  that  the  jury  were  led  to  receive  that  as  an  exposition  of 
what  in  the  Judge's  opinion  would  have  been  negligence.  But  it 
now  appears  that  there  were  other  circumstances  in  this  case :  and 
I  agree  that,  although  the  landlord  is  prima  fade  liable,  bis 
liability  may  be  rebutted  by  proof  of  such  negligence  on  the  part 
of  the  guest  as  to  lead  to  the  loss.  Whether  such  negligence  exists 
must  always  be  a  question  of  fact.  In  the  present  case  there  were 
circumstances,  such  as  the  guest  ostentatiously  rolling  up  the  notes 
and  letting  people  see  that  he  put  them  in  an  ill  secured  box, 
which  were  evidence  that  might  justify  a  finding  that  there  was 
such  gross  negligence  as  to  lead  to  the  loss ;  and  the  verdict  on  the 
first  issue  should  not  be  disturbed.  That  being  so,  the  second 
question  is  of  no  consequence. 

[  260  ]  COLEBIDOB,  J.  : 

It  cannot  be  disputed  that  there  may  be  negligence  on  the  part 
of  the  guest  such  as  to  relieve  the  landlord  from  his  liability.  The 
question  is  whether  in  the  present  case  there  was  evidence  of  sndi 
negligence,  and  whether  the  proper  guidance  was  given  to  the  jorr. 
If  the  learned  Judge  had  put  the  case  to  the  jury  as  if  the  fact  of 
leaving  the  money  in  the  travellers'  room  alone  could  have 
exonerated  the  landlord,  he  would  have  been  wrong:  bat  his 
direction  must  be  taken  with  reference  to  the  circumstances  on 
which  he  had  just  commented.  There  was  evidence  that  the  guest 
ostentatiously  showed  the  money,  and  allowed  it  to  be  seen  that  he 
left  it  in  an  insufficient  box.  There  was  a  case  which  might 
properly  go  to  the  jury;  for  there  was  evidence  of  facts  which 
might  make  it  negligence  on  the  part  of  the  guest  to  leave  the 
money  there. 

Erle,  J.  concurred. 

Lord  Campbell,  Ch.  J.  added : 

The  learned  Judge  reports  that  he  left  it  to  the  jury  to  sa\ 
whether  there  was  "gross"  negligence  on  the  part  of  the  gnesU 
I  doubt  whether  that  direction   was  not  too  favourable  lo  the 
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plaintiff  (l).  I  give  no  opinion  on  this  point,  which  does  not  arise: 
bat  it  ia  not  to  be  taken  that  we  have  decided  that  negligence  on  the 
part  of  the  guest  conducing  to  the  loss  will  not  exonerate  the 
landlord  unless  it  amount  to  crassa  negligentia. 

Rule  discharged. 


ARPtlSTEAD 

r. 

Wilde. 


EATON   V.  The   SWANSEA  WATEEW0RK8 
COMPANY  (2). 

(17  Q.  B.  267—276 ;  S.  C.  20  L.  J.  Q.  B.  482 ;  15  Jur.  675.) 

Case  for  disturbing  a  watercourse  which  of  right  ought  to  flow  into 
pLuntiff*8  close  to  irrigate  it.  Plea :  denial  of  the  right.  On  the  trial  it 
appeared  that  the  watercourse  was  not  ancient,  but  that  the  water  had 
flowed  in  its  present  course  for  more  than  twenty  years,  past  plaintiff's 
dose.  There  was  evidence  that  during  that  period  plaintiff,  and  those 
under  whom  he  claimed,  had  been  constantly  in  the  habit  of  drawing  off 
the  water  to  irrigate  his  close,  and  that  the  owners  of  the  watercoui-se 
n>8i8ted  it.  On  one  occasion,  when  plaintiff's  servant  drew  off  the  water, 
e  was  summoned  before  a  justice  for  so  doing;  plaintiff's  son  by  his 
direction  attended  and  defended  the  servant,  and  paid  a  fine  of  U.  The 
oonvictioa  was  under  a  local  Act,  from  which  there  was  a  power  of  appeal. 
Plaintiff  did  not  appeal. 

The  convictioii  was  tendered  in  evidence,  and  rejected.  In  summing  up, 
the  Judge  explained  that  the  enjoyment  to  defeat  an  adverse  right  must  be 
for  twenty  years,  without  interruption  acquiesced  in  for  a  year.  One  of 
the  jury  asked  what  would  be  the  effect  in  law  of  a  state  of  perpetual 
warfare  between  the  parties  ?  which  question  the  Judge  did  not  answer. 
The  jury  found  that  **  the  watercourse  had  been  enjoyed  as  of  right  for 
twenty  years,  and  without  interruption  for  a  year,"  and  were  directed  to 
find  for  plaintiff : 

Held  that  the  evidence  was  improperly  rejected,  as  the  conviction, 
unappealed  against,  was,  under  the  circumstances,  evidence  of  an  acknow- 
ledgment by  the  plaintiff,  that  the  usage,  to  draw  off  the  water  for  imgalion, 
was  not  as  of  right : 

Held  also  that  inteiTuptions,  though  not  acquiesced  in  for  a  year,  might 
show  that  the  enjoyment  never  was  of  right,  but  contentious  throughout ; 
though,  if  once  the  enjoyment  as  of  right  had  begun,  no  interruption  for 
less  than  a  year  could  defeat  it:  and  consequently  that  the  manner  in 
which  the  question  was  left,  and  the  verdict  found,\was  not  satisfactory  ; 
and  a  new  trial  was  granted. 

Case.  The  first  count  stated  that  plaintiff  was  possessed  of  a 
close  called  the  Home  Field,  and  by  reason  thereof  **  ought  to  have 
had  and  enjoyed,  and  still  of  right  ought  to  have  and  enjoy,  the 
benefit  and  advantage  of  the  water  of  a  certain  stream  or  water- 
course, which  had  been  used  to  run  and  flow,  and  during  all  that 
time  of  right  ought  to  have  run  and  flowed,  and,  until  the  time  of 
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the  diversion  hereinafter  complained  of,  did  run  and  flow,  and  still 
of  right  ought  to  run  and  flow,  into  the  said  close  "  for  irrigating 
the  same ;  which  the  defendants  diverted. 

Plea  to  1st  count :  That  plaintiff  ''  by  reason  of  his  possession  of 
the  said  close  ought  not  of  right  to  have  *had  or  enjoyed,  nor  ought 
he  still  of  right  to  have  or  enjoy,  the  benefit  or  advantage  of  the 
water  of  the  said  stream  or  watercourse  in  that  count  mentioned, 
nor  had  the  said  stream  or  watercourse  been  used  to  run  "  &e., 
"nor  ought  the  same  at  the  time  when"  &c.,  "of  right  to  have 
run"  &c.,  "or  ought  the  same  to  run,"  "unto  or  into  the  said 
close,"  modo  etjormd.    On  which  issue  was  joined. 

There  were  two  other  counts  claiming  the  stream  in  respect  of 
the  Flat  Field,  and  the  Glover  Field,  on  which  the  pleadings  were 
similar. 

On  the  trial,  before  Williams,  J.,  at  the  last  Glamorganshire 
Spring  Assizes,  it  appeared  that  stat.  7  Will.  IV.  &  1  Vict.  c.  lii.  (i) 
incorporated  the  promoters  of  the  Act  by  the  name  of  "  The  Swansea 
Waterworks  Company,"  and  authorized  them,  among  other  things, 
to  make  waterworks,  and  for  that  purpose  to  purchase  from 
the  owners,  by  their  consent,  two  mills,  called  Upper  Bryn  Mill 
and  Lower  Bryn  Mill,  and  the  ponds  and  reservoirs  of  those  mills, 
and  the  enjoyment  of  the  water  of  the  brooks  and  streams  flowing 
into  those  ponds,  and,  under  certain  restrictions  not  material  to 
the  present  case,  to  divert  those  waters  into  the  Company's  water- 
works. By  sect.  82  it  is  enacted  that,  if  any  person  shall  (amongst 
other  things  specified)  "  wilfully  flush  or  draw  off,  or  cause  to  be 
flushed  or  drawn  off,  the  water  from  any  parts  of  the  said  water- 
works," "  every  person  so  offending  shall  forfeit  and  pay  to  the 
said  Company  for  every  such  offence  any  sum  not  exceeding  1(V.'* 
By  sect.  93  such  penalties  are  to  be  recovered  before  a  justice  of 
the  *peace.  And  sect.  99  gives  an  appeal  to  the  Quarter  Sessions. 
The  Company  in  1889  purchased  from  the  owners  the  two  millb 
and  mill  ponds,  and  the  water  belonging  to  them.  Under  this 
purchase  they  diverted  into  their  waterworks  a  stream  called  C^m 
Donkin.  The  present  action  was  brought,  by  order  of  Bbccb,  V.-C, 
to  try  the  right  as  between  them  and  the  plaintiff  to  that 
watercourse. 

The  stream  called  Cwm  Donkin  took  its  origin  above  the 
plaintiff's  land;   it  skirted  the  plaintiff's  three  closes,  separated 


(1)  Looal    and     personal,     public. 
**  For  better  supplying  with  water  the 


town  and  borough  of  Swazuea  in  Uu* 
county  of  Glamorgan.*' 
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from  them  only  bj  a  wall,  and  then,  below  the  plaintifif's  land, 
flowed  into  what  had  been  the  Upper  Brjn  Mill  pond,  and  was  now 
the  Company's  reservoir.     The    diversion    complained  of  was   a 
recent  alteration  in  the  coarse  of  the  Cwm  Donkin,  above  the  plain- 
tiff's land,  made  for  the  purpose  of  forming  a  new  reservoir  for  the 
Company.    The  plaintiff,  at  first,  relied  on  his  right  to  the  use  of 
the  stream  by  immemorial  prescription:  the  evidence  was  con- 
flicting: but  on   the  whole  it  appeared  that,  about  thirty  years 
before  1st  February,  1851,  on  which  day  the  action  was  commenced, 
a  new  channel  had  been  dug  for  the  Cwm  Donkin,  and  that  from 
(hat  time  it  had  flowed  in  its  present  course,  which  was  not  there- 
fore ancient.     The  plaintiff  then  rested  his  case  on  twenty  years' 
enjoyment  under  the  Prescription  Act  (2  &  3  Will.  IV.  c.  71). 
There  was  a  great  body  of  evidence,  on  both  sides.     The  plaintiff 
gave  evidence  from  which  the  jury  might  fairly  have  inferred  that 
the  plaintiff,  and  those  under  whom  he  claimed,  had  been,  for 
twenty  years  and  more,  in  the  habit  from  time  to  time  of  making 
a  trench  through  a  hole  in  the  wall  and  so  drawing  off  the  water 
to  irrigate  the  three  fields  in  question.     There  was  also  evidence 
*from  which  it  might  be  inferred  that  the  occupants  of  the  Upper 
Bryn  Mill  had  (up  to  the  time  when  the  mill  was  conveyed  to  the 
defendants  in  1889)  been  in  the  habit  of  stopping  up  this  trench 
whenever  it  was  made ;  and  that  the  defendants,  since  they  had 
aexjttired  the  mill,  had  pursued  the  same  course.    A  witness  for  the 
defendants,  named  Luke,  proved   that  on  one  occasion,  in  1840, 
after  the  defendants  had  turned  the  stream  into  their  works  below 
the  plaintiff's  land,  the  defendants  had  closed  the  trench,  and  he 
as  a  servant  of  the  plaintiff,  by  his  order,  opened  it  and  drew  off 
the  water;  that  he  had  been  summoned  before  a  justice  in  con- 
sequence; and  that  the  plaintiff's  son,  by  the  plaintiff's  direction, 
went  with  Luke  before  the  justice,  defended  him,  and  ultimately 
paid  a  shilling;  and  there  was  no  appeal.    A  conviction  of  Luke 
before  that  justice  for  wilfully  drawing  off  water  from  the  Company's 
waterworks,  under  stat.  7  Will.  IV.  &  1  Vict.  c.  Hi.  s.  82  (above  set 
out),  was  tendered  in  evidence  by  the  defendants,  and  rejected.    In 
the  coarse  of  the  summing  up,  the  learned  Judge  stated  to  the  jury 
that  one  question  was  as  to  the  enjoyment  as  of  right  for  twenty 
J  ears.     He  explained  that  to  defeat  a  right  an  interruption  must 
\je  acquiesced  in  for  a  year.     A  juryman  asked.  What  would  be  the 
law,  if  there  had  been  during  more  than  twenty  years  a  perpetual 
state  of  warfare  between  the  parties?    The  learned  Judge  said 
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that,  if  they  thought  such  the  fact,  they  should  say  so,  and  then 
he  would  give  his  direction.  In  the  end  he  put  to  the  jury 
questions  in  writing  as  to  each  count;  to  which  the  jury  gave 
written  answers. 

The  questions  and  answers  on  which  the  discussion  in  banc  arose 
were  as  follows : 

1.  Has  the  Cwm  Donkin  Brook  flowed  through  a  part  *of  the 
Home  Field  as  an  ancient  natural  watercourse  enjoyed  for  the 
purpose  of  irrigating  and  watering  the  same,  and  the  more 
convenient  occupation  thereof?    Answer.    No. 

2.  Have  the  occupiers  of  tlie  Home  Field  enjoyed  as  of  right 
for  twenty  years  up  to  February  1st,  1851,  a  watercourse  running 
through  that  field  for  the  purpose  of  irrigating  and  watering  the 
same  and  the  more  convenient  occupation  thereof  ?  Answer.  Yes ; 
and  without  interruption  for  a  year. 

There  were  similar  questions  and  answers  as  to  the  Flat  Field 
and  the  Glover  Field.  The  learned  Judge  directed  a  verdict  for  the 
plaintiff. 

Evans f  in  the  ensuing  Term,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection,  and  of  the  improper  rejection  of 
evidence.  He  contended  that  the  learned  Judge's  summing  up  liad 
the  effect  of  leading  the  jury  to  suppose  that,  if  the  water  was 
taken  by  the  plaintiff  at  intervals  during  twenty  years,  it  was 
immaterial  whether  the  enjoyment  was  of  right,  or  secretly  or 
forcibly,  provided  the  intervals  at  which  it  was  taken  were  less 
than  a  year.  He  said  that  what  the  juryman  called  the  ''  per- 
petual warfare  "  between  the  parties  was  a  fact  proper  to  be  left  to 
the  jury  as  tending  to  show  that  the  water  was  not  taken  aa  of 
right ;  and  that  the  conviction  was  material  evidence  for  the  same 
purpose.     The  rule  was  also  obtained  upon  affidavits. 

Orove  and  Bovill  now  showed  cause : 

There  was  no  misdirection.  No  interruption  not  acquiesced  in 
for  a  year  can  operate  as  an  interruption  :  Flight  v.  Thomas  (i). 

(Erle,  J. :  I  was  counsel  for  the  successful  party  in  that  ease ; 
and  the  judgment  was  affirmed  in  the  House  of  Lords :  yet  I 
always  thought  it  a  strange  decision.  The  effect  of  it  was  that, 
where  there  had  been  an  enjoyment  of  light  for  nineteen  years  and 

(1)  52  B.  B.  468  (11  Ad.  &  El.  688).  Jadgment  of  Ex.  Ch.  aflfiimed  in 
I>otn.  Proo.,  52  K.  B.  478  (8  Ci.  A  Fin.  231). 


Tou  Lxxxv.]       1851.     Q.  B.     17  Q.  B.  272—278. 

a  traction,  and  tfaen  an  interruption  acquiesced  in  for  the  remain- 
ing fraction  of  a  year,  during  which  there  was  no  enjoyment,  the 
two  together  made  up  twenty  yearri'  enjoyment.) 

The  decision  proceeded  upon  the  words  of  the  statute,  and  is 
precisely  in  point. 

(LoBD  Campbell,  Ch.  J. :  The  decision  in  Flight  v.  Thomas  (i)  may 
establish  conclusively  that,  when  an  easement  has  once  been 
enjoyed  as  of  right,  such  enjoyment  must  be  taken,  for  the  pur- 
}K)se8  of  the  Act,  to  continue  though  interrupted,  unless  the  inter- 
ruption be  acquiesced  in  for  a  year.  But  I  do  not  think  any 
member  of  this  Court  is  inclined  to  go  beyond  that  decision.) 

Then,  the  conviction  was  not  evidence,  and  was  properly  rejected. 
It  was  an  adjudication  of  a  justice  on  a  collateral  question,  and 
coald  not  be  evidence  against  the  plaintiff.  The  facts,  as  to  what 
took  place  before  the  justice,  were  admitted  ;  and  even  if  the  con- 
viction had  been  improperly  rejected  it  could  have  made  no 
difference. 

Evans,  WiUes  and  Benson  were  not  called   upon  to  support 
the  rule. 

LoBD  Campbell,  Ch.  J. : 

There  must  be  a  new  trial  on  the  ground  of  the  improper  rejec- 
tion of  eyidence.  It  seems  to  me  that,  although  the  conviction 
was  not  evidence  per  se,  or  admissible  as  an  adjudication  by  the 
*jastiee,  it  was,  not  only  admissible,  but  very  material,  when  con- 
nected with  the  facts  which  preceded  and  followed  the  conviction, 
which  it  explains  so  as  to  make  them  very  important  evidence  on 
the  question  whether  there  was  an  enjoyment  as  of  right. 

It  appears  that  Luke,  the  plaintiff 's  servant,  did  an  act  by  his 
command ;  he  was  summoned  before  a  justice ;  the  plaintiff  *s  son 
went  with  him  before  the  justice  and,  as  the  plaintiff's  agent,  paid 
the  fine  imposed ;  and  there  was  no  appeal.  The  conviction,  if 
admitted,  would  have  shown  that  the  act  for  which  Luke  was  fined 
was  drawing  off  the  water.  If  he  had  by  the  plaintiff's  order 
drawn  off  the  water,  and  the  plaintiff  had  a  right  to  draw  it  off,  he 
would  have  done  no  more  than  was  lawful,  and  the  conviction 
would  have  been  wrong.    The  plaintiff,  who  knew  this,  and  knew 

(!)  51  B.  B.  465,  478  (  1  Ad.  &  El.  G88 ;  8  CI.  &  Fin.  231). 
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he  might  appeal,  did  not  do  so.  That  acquiescence  of  the  plaintiff 
in  the  conviction  mast  be  evidence,  as  an  acknowledgment  that  he 
did  not  enjoy  as  of  right.  Its  weight  may  be  great  or  small ;  bat 
it  should  not  have  been  excluded :  and  certainly  it  is  not  so  small 
as  to  enable  us  to  say  that  it  could  not  affect  the  verdict. 

I  have  the  less  regret  in  sending  down  the  cause  for  a  new  trinl 
on  this  ground,  because  I  am  not  convinced  that  the  verdict  wa& 
satisfactorily  obtained.  The  jury  answer  the  question  put  by  tht; 
learned  Judge  in  these  terms  :  ''  Yes ;  and  without  interruption  for 
a  year.*'  The  answer  is  a  sort  of  negative  pregnant ;  and,  whe:) 
coupled  with  what  passed  before,  it  leads  me  to  suspect  that  Uie 
jury  may  have  thought  that  there  was  a  perpetual  warfare,  aud 
that,  though  the  easement  was  claimed  as  of  right,  the  enjoyment 
was  not  as  of  right  *but  contentious.  Now,  though  it  may  be  that 
an  interruption  must  be  acquiesced  in  for  a  full  year  before  it 
breaks  the  period,  where  the  subject-matter  has  previously  io  the 
interruption  been  enjoyed  as  of  right,  interruptions  acquiesced  in 
for  less  than  a  year  may  be  of  great  weight  as  evidence  on  the 
question  whether  there  ever  was  a  commencement  of  an  enjoyment 
of  right.  Such  interruptions  are  explanatory  of  what  the  user 
really  was.  I  think  it  would  be  a  monstrous  state  of  law  if  this^ 
were  not  so. 


Patteson,  J. : 

This  conviction  was  of  the  plaintiff 's  servant  for  an  act  done  by 
the  plaintiff's  command  ;  he  knew  of  the  summons,  and  sent  his 
son  to  attend  ;  and  the  son  paid  the  fine,  and  did  not  appeal.  It  is 
all  one  as  if  the  plaintiff  himself  had  been  convicted,  and  paid  the 
fine ;  and  it  was  clearly  evidence,  for  the  reasons  my  Lord  has 
pointed  out. 

As  to  the  more  important  question.  This  is  a  claim  to  an  ease- 
ment under  stat.  2  &  3  Will.  IV.  c.  71,  s.  2  :  Flight  v.  Thomas  (i) 
was  under  sect.  S.  The  words  of  sect.  2,  *'  enjoyed  by  any  person 
claiming  right  thereto  without  interruption  for  the  full  period  of 
twenty  years,"  must  be  understood  to  have  the  same  meaning  as 
the  words  used  in  sect.  5,  where  it  is  enacted  that  in  pleading  it 
shall  be  sufficient  to  allege  **  the  enjoyment  thereof  as  of  right.** 
In  the  present  case  the  Judge  does  not  give  the  jury  any  specific 


(1)  62E.E. 468,478(11  Ad.&El. 688; 
8  CI.  &  Fin.  231) ;  eee  per  Maule,  J.,  52 
B.  B.  473  (11  Ad.  &  El.  p.  695).  See  also 


The  Mayor  <fcc.  of  London  v.  The  Magtrr, 
Wardens  Jtc.  of  the  Pewterer*  Compau^\ 
62  U.  B.  816  (2  Moo.  .^  Bob.  409;. 
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guidance  as  to  what  enjoyment  "  as  of  right "  is :  and  their  answer 
to  the  question  actually  put  is  a  little  ambiguous.  The  question 
ought  to  *have  been  shaped  more  distinctly  ;  for  there  were  many 
pieces  of  evidence  in  this  case  (in  addition  to  the  conviction  which 
was  rejected)  which  were  proper  for  the  consideration  of  the  jury 
on  the  question  whether  the  enjoyment  was  of  right. 

CoLBBn>OE,  J. : 

I  am  of  the  same  opinion.  I  think  that  on  a  question  of  this 
kind  it  is  most  important  to  show  what  was  the  nature  of  the  user, 
and  of  the  interruptions,  as  bearing  on  the  question  whether  the 
enjoyment  was  as  of  right.  For,  though  no  interruption  for  less 
than  a  year  breaks  the  period  when  once  the  enjoyment  as  of  right 
has  begun,  yet  interruptions  acquiesced  in  for  less  than  a  year  may 
show  that  the  enjoyment  never  was  of  right. 

Erle,  J.: 

The  plaintiff  claims  a  right  to  water  from  twenty  years  enjoy- 
ment, under  stat.  2  &  8  Will.  IV.  c.  71.  The  defendant  had,  from 
time  to  time,  prevented  him  from  exercising  the  easement  claimed. 
The  question  was  left  to  the  jury.  Had  the  plaintiff  ''  enjoyed  as  of 
light?"  These  words  *'of  right"  occur  in  sect.  5  of  stat.  2  &  8 
Will.  IV.  c.  71 ;  and  there  has  been  much  difficulty  as  to  their  con- 
struction :  but  it  seems  clear  that,  if  the  enjoyment  is  clandestine, 
contentious  or  by  sufferance,  it  is  not  of  right.  Enjoyment  as  of 
right  must  be  **nec  clam,  nee  vi,  nee  preeario  "  (i).  It  seems  to  me 
tiiat  the  piece  of  evidence  rejected  was  most  material  on  the  ques- 
tion whether  the  user  in  the  present  *case  was  an  enjoyment  of 
this  nature.  The  plaintiff  drew  off  the  water ;  it  was  an  act  of 
user  of  the  very  easement  now  claimed  ;  then  what  does  the  defen- 
dant? He  attacks  and  convicts  and  fines  the  plaintiff,  who 
acquiesces  and  pays  the  fine:  I  say  the  plaintiff,  for  Luke  and 
the  plaintiff's  son  are  identified  with  him.  I  think  the  convic- 
tirm,  which  was  the  proper  evidence  of  this,  was  most  material 
on  the  question  whether  the  user  was ''of  right."  For  the  rest  I 
need  only  say  I  agree  entirely  with  my  Lord  Chief  Justice. 

Rule  absolute. 
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(1)  Sane  eiiim  et  in  servitutibus  hoc 
ultta  Boquimur,  nt,  iibi  servitus  non 
iiiveoitur  iiiipositu,  qui  thu  usus  est 
•4nritute  ueque  vi,  iieque  pi'ecario, 
ceque  cUkin,  babuisse  lunga  consuetu- 


dine,  vel  jure  impositam  servitudinem 
videatur.  .  .  .  eritque  ista  quasi 
seryitus.  Dig.  Ub.  39,  tit.  3,  De  aqua, 
1.  1,  sec.  23.  See  also  Qale  on  Ease- 
'ineut8(2uded.),  p.  123. 


[  ♦376  1 


462  1851.    Q.  B.    17  Q.  B.  281—282.  [b.b. 

1861.  SIMS  AND  Anothek  V.  MAREYAT  (i). 

(17  Q.  B.  281—291 ;  S.  C.  20  L.  J.  a  B.  454.) 

r  281  1 

^         -*  Defendant,  executor  of  a  deceased  author,  M.,  wrote  to  plaintiff,  a 

publisher,  referring  to  a  previous  offer  from  plaintiff  to  defendant  to  givH 
50/.  for  the  copyright  of  one  of  M.'s  works  called  **  V.,"  which  defendant  said 
he  had  accepted.  Defendant  then  added :  '*  I  possess  but  few  of  the  copy- 
rights of  the  earlier  portion  of  M.*s  works  :  "  **  I  will  let  you  know  in  a  few 
days  those  of  the  works  that  belong  to  me  that  I  feel  disposed  to  offer*' 
you :  **  in  the  mean  time  I  shall  be  glad  to  know  if  you  received  my  la^t 
letter  accepting  your  offer  for  •  V.,'  and,  if  not,  whether  you  still  hold  the 
same  proposal."  Plaintiff  paid  defendant  50/.,  and  had  from  him  a  receipt 
in  these  terms :  **  Received  from  S."  (the  plaintiff)  **  50/.  for  permission  ti> 
publish  M.'s  work,  *  V.,*  so  long  as  the  copyright  may  endure.  The  ri«fht  to 
be  exclusively  "  S.*s  **  own  for  ten  years  from  this  date."  M.  in  his  lifetime 
had  agreed  with  B.,  another  publisher,  to  sell  him  the  copyright  of  **  V."  No 
transfer  had  been  executed  ;  and  the  agreement  between  M.  and  B.,  which 
was  in  writing,  was  unattested,  lliis  was  unknown  to  defendant  and  to 
plaintiff.  B.  opposed  the  publishing  of  the  work  by  plaintiff,  who  then 
brought  an  action  against  defendant  on  a  warranty  of  title  in  the  copyright : 
Held,  that  there  was  in  this  case  an  express  warrant^'  of  t'tle  containei 
in  the  letter  and  receipt.  Qucpre,  whether  on  the  sale  of  such  a  commodity 
as  a  copyright  the  law  would  imply  a  warranty  of  title  ? 
Held,  also,  that  B.  had  an  equitable  title  to  the  copyright 
The  Court  takes  judicial  notice  of  the  law  of  England  as  administered 
in  the  courts  of  equity. 

Assumpsit.  The  declaration  recited  that  the  plaintiffs  were  the 
proprietors  of  a  literary  periodical,  called  "  The  Parlour  Library, '  ami 
were  desirous  of  publishing  therein  a  work  whereof  one  Frederick 
Marryat,  then  deceased,  was  the  author  ;  and  that  the  defendant  i^as 
the  son  and  executor  of  the  said  F.  Marryat.  It  then  stated  that,  in 
consideration  that  plaintiffs  would  pay  defendant  50/.,  for  licence  and 
permission  to  publish  the  said  work  of  F.  M.  in  the  said  literary 
periodical,  defendant  promised  plaintiffs  that  he,  defendant,  then 
had  sufficient  right,  title  and  authority,  at  law  and  in  eqaity,  to  sell 
and  grant  such  licence  and  permission.  Averment  that  plaintiffs 
paid  the  said  sum  of  50Z.  Breach  :  that  defendant  at  the  time  of  the 
said  contract  had  not  such  right,  &c.  as  aforesaid,  but  tlmt,  on  the 
contrary  thereof,  at  the  time  of  the  making  of  the  said  contract,  one 
Bichard  Bentley  was  equitably  the  proprietor  of  the  copyright  of  the 
said  book  or  work,  and  had  the  sole  right,  title  and  authority  to  grant 
[  *282  ]  such  ^license  and  permission  to  publish  the  said  book  or  work. 
Allegation  of  special  damage. 

Pleas :  1.  Non  asmmpsit.  2.  That  defendant  had  such  sufficient 
right,  title  and  authority,  in  accordance  with  his  said  contract,  as 

(1)  Cited,  Dorab  Ally  Khan  v.  126;  see  now  Sale  of  Goods  Act,  l^AJ 
Ahdool  Azeez  (187S)  L.  R.  5  Ind.  App.      (56  &  57  Vict.  c.  71),  a.  12.~A.  C. 
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alleged  in  the  declaration.    8.  That  Bentley  was  not  equitably  the        Simb 
proprietor  of  the  said  copyright,  nor  had  he  the  sole  right  &c.  to     i^i  abbtat. 
^nrant  such  licence  or  permission  as  alleged  in  the  declaration. 
Issaes  thereon. 

On  the  trial,  before  Lord  Campbell,  Ch.  J.,  at  the  Middlesex 
sittings  after  last  Michaelmas  Term,  a  verdict  was  found  by  consent 
for  the  plaintiffs,  for  4252.  damages  and  40^.  costs,  subject  to  the 
opinion  of  this  Court  on  the  following  case. 

The  plaintiffs  in  this  cause  are  booksellers  and  publishers  at 
Belfast;  the  defendant  is  the  son,  heir-at-law  and  sole  executor  of 
the  late  Captain  Frederick  Marryat,  who  was  the  author,  among 
other  books  and  works,  of  that  mentioned  in  the  declaration,  called 
"The  Adventures  of  Monsieur  Violet,"  which  was  first  published  in 
or  about  1849.  Captain  Marryat  died  on  9th  August,  1848,  having 
on  14th  March,  1848,  duly  made  and  published  his  will,  whereby 
be  gave  and  devised  all  his  real  estates  and  personal  estate  what- 
soever and  wheresoeoer  (with  certain  exceptions  not  including  the 
copyright  of  any  of  his  books  or  works)  to  the  defendant,  his  heirs, 
executors,  administrators  and  assigns,  absolutely  and  for  ever.  The 
defendant  proved  the  will  on  25th  October,  1848. 

The  plaintiffs  are  the  proprietors  of  a  periodical  work  called  "  The 

Parlour  Library,"  which  is  published  in  monthly  volumes,  each 

usually  containing  some  popular  work  of  fiction.    In  February,  1849, 

the  plaintiffs  were  *de8irous  to  publish  in  "  The  Parlour  Library  "       [  ♦283  j 

^' The  Adventures  of  Monsieur  Violet,"  and  communicated  the  fact  to 

the  defendant  by  letter ;  but  the  plaintiffs  are  unable  to  adduce  legal 

evidence  of  the  terms  thereof.      On  1st  March,  1849,  the  defendant 

in  reply  wrote  and  sent  to    the  plaintiffs  the  following  letter. 

'*  Gbntlbhbn, — ^I  shall  be  very  happy  to  treat  with  you  respecting 

the    copyright  of  'Monsieur  Violet.'    Yours   very    truly,  Fbank 

Mabrtat."    On  2Srd  August,  in  the  same  year,  the  defendant  again 

wrote  and  sent  to  the  plaintiffs  the  following  letter.     ''  Gentlbmen, 

— Ton  formerly  made  me  an  offer  of  fifty  guineas  for  the  exclusive 

right  of  publishing  in  your  '  Parlour  Library '  for  ten  years  Captain 

Marryat's  work  '  Monsieur  Violet,'  which  offer  I  accepted,  and  wrote 

to  you  to  that  effect:  I  possess  but  few  of  the  copyrights  of  the 

earlier  portion  of  Captain  Marryat's  works ;  and  they  are  many  of 

them  already  published  in  a  cheap  edition :  I  will  let  you  know  in 

A  few  days  those  of  the  works  that  belong  to  me  that  I  feel  disposed 

10  offiar  for  your  'Parlour  Library;'  in  the  mean  time  I  shall  be 

glad  to  know  if  you  received  my  last  letter  accepting  your  offer  for 
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siMB  'Monsieur  Violet/  and,  if  not,  whether  you  still  hold  the  same  pro- 
Marryat.  posal.  I  remain"  &c.  "Frank  Marryat."  "I  perceive  on  refer- 
ence to  your  letter  that  fifty  pounds  was  the  sum  offered."  The 
plaintiffs  thereupon  paid  to  the  defendant  the  sum  of  501.;  and  the 
defendant  gave  them  the  following  receipt :  "  Lanoham,  August  25tb. 
1849, — ^Received  from  Messrs.  Sims  and  Mclntyre  fifty  pounds 
sterling  for  permission  to  publish  Captain  Marryat's  work,  'The 
Travels  of  Monsieur  Violet,' so  long  as  the  copyright  may  endure- 
that  right  to  be  exclusively  their  own  for  ten  years  from  this  date. 

[  •284  1  Frank  8.  Marryat."  *Immediately  after  the  payment  of  the  5(M., 
the  plaintiffs  took  proceedings  to  prepare  the  said  work  for  the 
press  so  as  to  form  the  November  volume  of  '*  The  Parlour  Library.** 
The  case  did  not  state  the  particular  expenses  incurred  by  them,  as 
it  was  agreed  that,  if  the  Court  should  be  of  opinion  thai  the 
plaintiffs  were  entitled  to  recover,  the  verdict  for  425/.  was  to  stand. 
In  the  month  of  September,  after  the  plaintiffs  had  made  very 
considerable  progress  in  their  said  proceedings,  and  had  advertised 
"The  Adventures  of  Monsieur  Violet"  as  being  one  of  the  intended 
volumes  of  "  The  Parlour  Library,"  they  received  a  notice  from  Mr. 
Bentley  forbidding  them  to  proceed  with  the  publication,  and 
claiming  to  be  entitled  to  the  copyright  of  the  work.  A  corre- 
spondence ensued  between  the  parties,  which  resulted  in  Mr.  Bentley 
persisting  in  his  claim ;  and  the  plaintiffs  abandoned  their  intention 
of  publishing  the  book.  It  was  made  to  appear  to  them,  as  the 
fact  was,  that,  prior  to  the  29th  May,  1846,  a  negotiation  took  place 
between  the  late  Captain  Marryat  and  the  said  Bichard  Bentley 
touching  the  subject-matter  of  the  instrument  hereinafter  next 
mentioned,  which  resulted  in  the  following  instrument  being  signed 
by  the  late  Captain  Marryat,  and  delivered  by  him  to  the  said 
E.  Bentley. 

"Memorandum  of  agreement,  made  the  29th  day  of  May,  1846, 
between  Captain  Marryat,  B.N.,  C.B.,  and  of  Langham,  Norfolk, 
on  the  one  part,  and  Bichard  Bentley,  of  New  Burlington  Street, 
publisher,  on  the  other  part.'  The  said  Captain  Marryat  hereby 
agrees  to  assign  over  all  the  remaining  copyright  of  and  in 
the  eight  under  mentioned  works  written   by  the  said  Captain 

[  *286  ]  Marryat  (the  said  copyright  being  at  this  ^present  time  his  exclusive 
property  to  use  as  he  may  think  proper)  to  the  said  E.  Bentley: 
The  eight  works  thus  to  be  assigned  are  as  follows  :  1.  '  The 
Phantom  Ship.'  2.  '  The  Poacher.*  8. 'TheDogFiend/  4.  *Percival 
Keane.'     5.  *  011a  Podrida/     6,  'Diary  in  America.'     7.  *  Diary  in 
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America/  second  part.    8.  'Monsieur  Violet's  Adventures.'    Each        sims 

and  all  of  which  works,  the  previous  editions  being  sold  oflf,  are    'Maketat. 

available  to  be  used  in  any  manner  the  said  B.  Bentley  may  choose, 

with  the  exception  of  'The  Phantom  Ship,'  which  will  be  available  at 

the  expiration  of  seven  years  from  first  publication.     And  the  said 

R.  Bentley  agrees  to  purchase  all  the  remaining  copyright  and 

anthor*s  interest  in  the  aforesaid  works  at  and  for  the  sum  of  SOOl. ; 

to  be  paid  to  the  said  Captain  Marryat  in  his  the  said  B.  Bentley's 

promissory  notes  at  six  and  nine  months,  for  1502.  respectively,  on 

the  execution  of  the  present  memorandum  of  agreement.    A  deed  of  « 

assignment  of  the  said  copyright  by  the  said  Captain  Marryat  to 

the  said  B.  Bentley  (such  assignment  to  be  at  the  expense  of  the  said 

R.  Bentley)  to  be  executed  within   the  ensuing  month  of  June.'' 

Signed  ^'Fbbdebigk  Mabbtat." 

The  said  B.  Bentley  accepted  the  said  instrument  from  the  said 
Captain  M.,  and  assented  thereto,  and  gave  to  the  said  Captain  M. 
the  said  promissory  notes,  which  were  paid  at  maturity.  Although 
the  said  instrument  was  stamped  as  an  agreement  at  the  time  of  the 
trial  of  this  action,  yet  it  was  not  stamped  when  it  was  signed  by  the 
&aid  Captain  M.,  nor  was  his  signature  attested.  The  eaid  instru- 
ment was  not  sealed  by  Captain  M.  Counsel  of  eminence  at  the 
Equity  Bar  were  prepared  to  prove  at  the  trial  of  this  cause  that, 
in  their  opinion,  although  the  last  mentioned  agreement  was  not 
^attested  so  as  to  vest  the  legal  right  to  the  copyright  in  the  said  [  '286  ] 
K.  Bentley,  yet  a  court  of  equity  would  have  decreed  Captain  M.  in 
his  lifetime,  or  his  representative  after  his  death,  specifically  to 
perform  that  agreement,  and  to  concur  in  an  entry  at  Stationers' 
Hall  so  as  to  have  given  the  said  B.  Bentley  a  clear  legal  title  to  the 
copyrights  of  the  works  mentioned  in  the  agreement. 

The  work  mentioned  in  the  above  instrument  called  "  Monsieur 
Violet's  Adventures"  is  the  same  work  as  "The  Adventures  of 
Monsieur  Violet"  mentioned  in  the  declaration.  The  plaintiffs 
do  not  impute  to  the  defendant  that  he  was  aware  of  the  existence 
of  the  above  instrument  at  the  time  of  the  receipt  of  the  said  50/. 
from  the  plaintiffs.  No  entry  of  the  said  instrument,  nor  any 
reference  to  the  same,  has  at  any  time  been  entered  in  the  Book  of 
Registry  mentioned  and  referred  to  in  sects.  11  and  18  of  stat.  5  &  6 
Vict.  c.  45  ;  nor  has  any  entry  been  made  in  the  said  Book  of 
Registry  of  any  assignment  to  the  said  B.  Bentley,  or  any  other 
person,  of  the  copyright  of  the  said  work  called  "The  Adventures  of 
Monsiear  Violet;"  nor  is  such  a  copyright  in  any  way  referred  to  in 
U.K.— \oi..  L.\xxy.  30 
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Sims  such  Bouk  of  Begistry ;  nor  are  the  plaintiffs*  names  in  any  way 
Mauuyati  mentioned  or  referred  to  in  the  said  book  in  connection  with  the 
said  copyright,  as  having  licence  or  permission  to  pablish  the  said 
work,  or  otherwise.  The  defendant  denies  that  he  gave  any  such 
warranty  as  that  alleged  in  the  declaration.  The  plaintiffs, 
however,  contend  that  the  foregoing  facts  sufficiently  prove  such 
warranty.  The  defendant  also  contends  that  he  has  also  a  good 
defence  to  this  action  on  the  second  and  third  pleas. 

The  Court  was  to  have  power  to  draw  any  inference  of  fact  wbich 
p2b7 1  a  jury  might  have  drawn;  also  to  order  *any  amendment  of  tlie 
pleadings  which  the  Lord  Chief  Justice  might  have  ordered  at  Nisi 
Frius.  A  copy  of  the  pleadings  accompanied,  and  was  to  be  deemed 
part  of,  the  case.  If  the  Court  should  be  of  opinion  that  the  plain- 
tiffs were  entitled  to  recover,  the  verdict  was  to  stand ;  if  the  Court 
should  be  of  a  contrary  opinion,  a  nonsuit  to  be  entered. 

The  case  was  argued  in  this  Term :  June  Srd  (i)  and  6th  (2). 

Hugh  Hillf  for  the  plaintiffs : 

The  questions  that  arise  are  distinct;  first,  whether  the  defendant 
gave  a  warranty  of  title  to  the  copyright;  secondly,  whether  Bentley 
had  the  equitable  interest  in  the  copyright. 

As  to  the  first  question  :  a  warranty  of  title  is  implied  by  law  on 
such  a  sale  as  this :  but,  further,  there  was  in  the  present  case  an 
express  warranty.  There  are  no  cases  as  to  the  extent  to  which 
the  law  implies  a  warranty  of  title  on  a  sale  either  of  a  copyright 
or  of  a  licence  to  print  a  book :  the  case  must  be  decided  by  its 
analogy  to  others^  It  is  clear  that  on  a  sale  of  real  estate  the 
vendor  contracts  to  make  a  good  title.  It  is  true  that,  when  the 
conveyance  is  actually  executed,  there  is  no  covenant  beyond  what 
may  be  expressed  in  the  deed ;  for  expressum  facit  cessare  taciturn  ; 
and  so  it  may  be  that,  if,  in  the  present  case,  a  transfer  of  the 
copyright  under  seal  had  been  executed,  the  plaintiffs  most  have 
relied  on  the  covenants  in  that  transfer:  but  the  contract  here 
remained  executory.  So  in  sales  of  personal  property,  where  the 
[  *288  ]  property  passes,  there  is,  according  to  *the  reasoning  of  the  Court 
of  Exchequer  in  Morley  v.  Attenhorough  (3),  warranty  of  title  impUed 
by  the  mere  sale ;  but  in  the  judgment  in  that  case  (4)  a  distinction 

(1)  Before  Lord  Campbell,  Ch.  J.,  (3)  77  E.  R.  709  (3  Ex.  oOO).  S^- 
Pattesonand  Erie,  J  J. ;  Coleridge,  J.,  Chapman  v.  Speller,  SO  R,  E.  341*  ,U 
was  at  GuildhaU.  Q,  B.  621). 

(2)  Before  Lord  Campbell,  Ch.  J.,  (4)  77  B.  E,  711  (3  Ex.  509). 
Patteson,  Coleridge  and  Erie,  J  J. 
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is  made  where  the  contract  is  executory.    The  principle  of  that         stm? 
distinction  prevails  in  sales  of  shares  in  public  Companies  :  Hibble-     M.MtVtYAT. 
irhik  V.  McMorine  (i),  Shaw  v.  Raicley  (2). 

(Pattbson,  J.:  Those  are  not  bargains  for  the  sale  of  specific 
things ;  the  vendor  is  to  supply  shares  ;  and  it  is  quite  immaterial 
to  the  purchaser  which  specific  shares  are  supplied.) 

The  contract  here  is  not  executory  in  the  sense  that  the  thing  to  be 
transferred  was  unascertained ;  but  it  is  executory  in  so  far  that  a 
subsequent  conveyance  was  necessary  to  pass  the  copyright.  But, 
in  the  present  case,  the  bargain  is  contained  in  written  documents; 
and  on  the  fair  construction  of  these  the  defendant  expressly 
warrants  the  title. 
The  second  question  is  one  of  equity. 

(LoBD  Campbell,  Ch.  J. :  It  was  a  mistake  to  propose  adducing 
evidence  as  to  the  doctrines  of  equity.  Equity  is  not  a  foreign  law 
to  be  proved  by  evidence,  but  part  of  the  law  of  this  realm  of  which 
the  Judges  take  judicial  notice,  and  which  is  to  be  established  by 
argument,  and  by  citing  authorities.  It  is  di£ferent  as  to  the 
practice  in  equity.) 

A  court  of  equity  would,  in  this  case,  have  decreed  a  specific 
performance  in  favour  of  Bentley,  on  the  ground  that  the  con- 
tract was  for  the  sale  of  the  particular  copyright,  for  the  breach 
of  which  contract  the  remedy  at  law  was  inadequate :  Adderly  v. 
Dixon  (8).  And,  had  the  plaintiffs  proceeded  to  publish  the  work, 
Bentley  *might  have  obtained  an  injunction  to  prevent  them :  [  *2.sm  ] 
Sweet  V.  Cater  (4). 

Channell,  Serjt.,  contra: 

This  is  not  an  action  for  money  had  and  received  to  recover  the 
price  paid  for  the  right  supposed  to  be  sold  to  the  plaintiffs,  but  an 
action  for  large  damages  consequential  on  the  bretich  of  an  alleged 
warranty  of  title.  The  warranty  declared  on  is  that  the  defendant 
bad  a  good  title  both  at  law  and  in  equity :  is  such  a  warranty 
implied  or  proved  ?  It  is  not  quite  clear  whether  the  contract  was 
to  sell  the  copyright,  or  merely  to  give  a  licence  to  print.  Either 
way,  it  is  for  the  sale  of  a  specific  thing ;  and,  according  to  Morley 
X.  Attenborough  (6),  no  warranty  of  title  is  by  the  law  of  England 

(1)  rA  R.  R.  678  (6  M.  &  W.  200).  (4)  54  R.  R.  439  (11  Sim.  672). 

\2)  73  R.  B.  7-26  (16  M.  &  W.  810).  (d)  77  R.  R.  70y  ^3  Ex.  500). 

(3)  24  B.  B.  254  (1  8im.  &  St.  607). 

80—2 
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Sims  implied  merely  on  the  sale  of  a  specific  thing.  The  distinctions 
Makktat.  niade  in  the  judgment  of  tbe  Court  of  Exchequer  in  that  case  do 
not  affect  the  defendant.  Where  a  contract  is  to  supply  things  of 
a  particular  description  which  the  vendor  is  to  select,  there  is  good 
reason  why  the  vendor  should  be  held  to  warrant  the  title ;  and  the 
Court  of  Exchequer  refer  to  contracts  executory  in  that  sense. 
Again,  where  a  chattel  is  exhibited  for  sale  under  such  circum- 
stances as  amount  to  an  assertion  that  the  vendor  will  give  a  title, 
as  in  a  retail  shop,  a  warranty  may  be  inferred.  But  in  the  present 
case  the  defendant  was  an  executor ;  as  such  he  had  those  incor- 
poreal rights  which  his  testator  had  not  disposed  of ;  and  he  sold  the 
copyright  as  a  copyright  of  his  testator ;  his  position  was  exactly 
analogous  to  that  of  the  pawnbroker  who  sold  the  harp  as  an 
unredeemed  pledge :  Movie y  v.  Attenhorough  (1).  Had  a  specific 
[  '290  ]  performance  *been  decreed,  the  court  of  equity  would  not  have 
ordered  the  defendant  to  covenant  for  title  absolutely,  but  to 
covenant  as  an  executor  usually  does,  against  his  own  acts  and 
omissions  only.  To  that  extent  he  may  well  be  held  to  warrant 
the  title :  but  neither  by  express  words  nor  by  implication  does  he 
warrant  further :  Peto  v.  Blades  (2). 

Then  as  to  Bentley's  right.  Had  he  gone  into  equity,  the 
defendant,  who  had  the  legal  title,  must  have  been  made  a  party ; 
and  he  might  have  urged  ibat  Bentley  in  not  giving  him  notice  of 
the  assignment  had  been  guilty  of  laches.  That  would  not  have 
barred  Bentley  from  equitable  relief ;  but  it  would  have  been  made 
a  condition  that  he  should  do  equity  by  indemnifying  the  defendant 
against  the  consequences  of  his  laches.  At  all  events  the  last  issue 
should  be  found  for  the  defendant,  as  it  is  clear  that  Bentley  had 
not  the  lep^al  title,  and  consequently  had  not ''  the  sole  right,  title 
and  autht/rity  to  grant  such  licence  and  permission." 

(Lord  Campbell,  Ch.  J. :  The  whole  plea  must  be  taken  together : 
and  then  it  is  clear  that  the  averment  means  sole  right  as  equitable 
assignee.) 

Hugh  Hill  was  not  called  upon  to  reply. 

Lord  Campbell,  Ch.  J. : 

I  am  clearly  of  opinion  that  the  plaintiffs  are  entitled  to  the 
judgment  of  the  Court.    I  do  not  think  it  necessary  to  enquire 
what  the  law  would  be  in  the  absence  of  an  express  warranty.    On 
(1)  77  B.  R.  709  (3  Ex.  600).  (2)  16  E.  E.  609  (6  Taunt  667}. 
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that  point  the  law  is  not  in  a  satisfactory  state.    The  decision        Stms 
in  Morley  v.  AUenborough  (i)  was  that  a  pawnbroker,  *selling  an     marrtat. 
aoredeemed  pledge  as  sach,  did  not  warrant  the  title  of  the  pavmor.      [  ^291 1 
Of  that  decision  I  approve :  bat  a  great  many  questions,  beyond 
the  mere  decision,  arise  on  the  very  able  judgment  of  the  learned 
Baron  in  that  case,  which  I  fear  must  remain  open  to  controversy. 
It  may  be  that  the  learned  Baron  is  correct  in  saying  that,  on  a 
sale  of  personal  property,  the  maxim  of  caveat  emptor  does  by  the 
law  of  England  apply :  but  if  so  there  are  many  exceptions  stated 
in  the  judgment  which  well  nigh  eat  up  the  rule.    Executory  con- 
tracts are  said  to  be  excepted ;  so  are  sales  in  retail  shops,  or  where 
there  is  a  usage  of  trade  :  so  that  there  may  be  difficulty  in  finding 
cases  to  which  the  rule  would  practically  apply.    But  in  the  present 
case  we  have  the  documents  before  us  to  which  we  must  look  for 
the  contract.    We  are  to  look,  not  at  the  preliminary  negotiations, 
bat  at  the  final  contract,  which  is  proved  by  the  correspondence, 
and  in  the  receipt.    And,  doing  so,  I  cannot  have  any  doubt  that 
the  defendant,  in  ignorance  of  what  his  father  had  done,  and  with- 
out the  smallest  blame  attaching  to  him,  and  really  believing  that 
the  title  to  this  copyright  was  in  him,  did  warrant  that  it  was  in 
him,  and  did  warrant  this  to  the  plaintiffs  as  purchasers  of  the 
copyright  from  him.    The  first  letter  set  out  in  the  case  offers  to 
treat  with  the  plaintiffs  respecting  ''  the  copyright  of  '  Monsieur 
Violet.*  "    The  copyright  of  a  work  is  the  exclusive  right  to  multiply 
copies  of  a  work,  not  merely  a  right  to  do  so  in  common  with 
others.    The  answer  to  that  letter  is  not  given ;  but  there  is  a 
second  letter  in  which  the  defendant  writes :  ''  You  formerly  made 
me  an  offer  of  fifty  guineas  for  the  exclusive  right  of  publishing  in 
yoor  *  Parlour  Library '  for  ten  years  Captain  Marryat's  work  '  Mon- 
sieur Violet,*  *which  offer  I  accepted,  and  wrote  to  you  to  that      [  •2»2  ] 
effect."    Here  is  an  acknowledgment  of  a  contract  whereby  the 
defendant  sold  "  the  exclusive  right  of  publishing."    How  could  he 
do  80  unless  he  had  it?    Is  not  this  an  affirmation  that  the  copy- 
right of  ''  Monsieur  Violet"  did  belong  to  him,  and  to  him  only, 
and  that  he  had  sold  that  right  ?    If  we  were  confined  to  the  words 
of  the  receipt  alone,  I  think  they  would  of  themselves  amount  to  an 
express  promise  that  the  plaintifiis  were  to  have  the  exclusive  right 
^  long  as  the  copyright  should  endure ;  and  is  not  that  promise 
broken  if  the  defendant  had  not  the  exclusive  right  to  give  them  ? 
It  appears  therefore  to  me  that  in  this  case  there  was  an  express 

(1)  77  B.  E.  709  (3  Ex.  500). 
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siys         warranty,  and   tliat   we  are  relieved  from  considering  the  more 
MAuiivAT.     general  question. 

As  to  the  other  points.  I  have  no  douht  that  the  Judges  of  a 
comniDn  law  Court  take  judicial  notice,  not  only  of  the  doctrines  of 
equity,  but  of  those  of  every  brancli  of  English  law,  when  they  inci- 
dentally come  before  them.  When  a  question  of  ecclesiastical  law 
arose,  it  used  to  be  the  practice  to  move  for  two  Doctors.  Those 
learned  persons  when  they  came  were  treated  with  great  respect;  bat 
they  came  as  advocates  to  argue  the  law,  not  as  witnesses  to  8tat«  iL 
It  has  sometimes  been  said  that  we  know  nothing  of  Parliamentary 
law :  but,  if  a  question  of  Parliamentary  law  does  come  before  us 
incidentally  in  a  matter  over  which  we  have  jurisdiction,  we  mubt 
decide  it,  and  must  inform  ourselves  as  we  best  can.  So  in  a 
question  of  equity.  If  we  do  not  know  the  question  of  equity,  we 
are  supposed  to  have  the  means  of  learning  it.  In  the  present  ease 
I  have  no  doubt  that  Bentley  had  the  equitable  interest  in  tlii* 
[  '298  ]  copyright,  and  that,  if  the  plaintiffs  had  not  ol)eyed  *his  notice,  he 
would  have  obtained  an  injunction  :  Sweet  v.  Cater  (i). 

Patteson,  J. : 

I  agree  with  my  Lord  in  thinking  that  the  general  doctrine  as 
to  implied  warranty  of  title  on  contracts  for  the  sale  of  personal 
property,  whether  executory  or  not,  does  not  arise  in  this  case,  a^ 
we  cannot  but  see  that  there  was  an  express  warranty  between  the 
parties.  In  many  of  the  earlier  cases  the  question  is  whether  an 
afl&rmajtion  was  a  warranty.  Lord  Holt,  in  Medina  v.  Stonghton  {^\ 
says  that,  **  where  one  having  the  possession  of  any  personal 
chattel  sells  it,  the  bare  affirming  it  to  be  his  amounts  to  a  warranty." 
Much  more  is  this  the  case  if  he  affirms  that  he  has  the  right  to 
convey  Ihe  exclusive  title  to  it.  We  cannot  take  the  receipt  as  the 
only  evidence  of  the  contract,  but  'must  look  at  the  correspondence 
also.  Now  I  tliink  the  second  letter  set  out  shows  very  strongly  that 
the  defendant  meant  to  say  that  "  Monsieur  Violet  "  was  one  of  the 
works  which  he  there  mentions,  one  of  the  works  of  his  late 
father,  of  which  the  copyright  belonged  to  him.  Coupling  that  leiur 
with  the  receipt,  I  think  there  is  an  express  warranty,  making  it 
unnecessary  to  consider  the  somewhat  nice  and  minute  points  wliich 
were  discussed  in  the  judgment  in  Morley  v.  Atteuborough  (^). 

As  lo  tlie  ot^'er  \io\\\i^ Sweet  v.  Cater  (\)  is  decisive  tliat  tlurt-  \\  > 

(1)  54  R.  B.  43»  (1 1  Sim.  572).  (:<)  77  B.  B.  709  (3  Ex.  dOOi. 

(2)  1  Salk.  210;  8,  C.  1  Ld.  Bay.  593. 
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an  equitable  assignment  to  Bentley ;  and  the  averment  in  the  plea         simh 

i>  confined  to  an  equitable  right.     There  are  cases  in  which  a  right     marrya  r. 

to  recover  the  price  as  money  had  and  received  on  a  consideration 

which  has  failed  would  be  a  suflScient  remedy ;  but  the  *pre8ent  is       [  *294  ] 

a  case  in  which  the  special  damage  from  the  breach  of  warranty  is 

considerable. 

Coleridge,  J. : 

I  did  not  hear  the  whole  argument :  but,  upon  so  much  as  I 
heard,  I  agree  with  what  has  been  said. 

Eblb,  J.  concurred. 

Judgment  for  plaintiffs, 

WILTON  V.  DUNN.  issi. 

June  6. 
(17  a  B.  294—302 ;  8.  C.  21  L.  J.  Q.  B.  60 ;  15  Jur.  1 104 )  

Use  and  occupation.  Plea  :  that  the  occupation  of  the  premises  was  by  L  ^^^  J 
the  leaye  of  plaintiff  who  was  mortgagor  in  possession :  that,  after  such 
occupation,  the  mortgagee,  who  was  entitled  to  the  land  during  the  whole 
period  of  occupation,  gave  notice  to  defendant,  claiming  the  mesne  profits : 
that  defendant  until  such  notice  was  ready  and  willing  to  pay  plaintiff ;  and 
that,  from  the  time  of  such  notice,  he  was  liable  to  pay  the  mortgagee : 

Held,  no  defence  at  law.      Qiuere,    whether    actual  payment  to  the 
mortgagee  under  pressure  of  this  claim  would  have  been  a  defence. 

Assumpsit  by  the  executor  of  Mary  Stinton.  1st  count  for  use  and 
occupation  of  certain  premises,  and  undivided  shares  of  premises, 
in  the  time  of  the  testatrix.  2nd  count  on  an  account  stated  with 
the  testatrix.     8rd  count  on  an  account  stated  with  the  executor. 

Plea,  as  to  1001.  parcel  of  the  moneys  in  the  1st  count,  lOOZ. 
parcel  of  the  moneys  in  the  2nd  count,  and  1002.  parcel  of  the 
moneys  in  the  Srd  count,  that  Mary  Stinton  was  seised  in  her 
<leme8ne  as  of  fee  tail  of  and  in  the  premises  in  the  first  count 
mentioned,  and,  being  so  seised,  by  indenture  enrolled,  conveyed 
them  to  the  use  of  William  John  Holt  and  Henry  Wilton  the 
younger,  their  executors  and  assigns,  for  the  term  of  ninety-nine 
•years,  upon  trust,  at  the  request  of  Mary  Stinton,  to  raise  a  sum  L  '-•*"»  J 
of  money  by  mortgage ;  and,  subject  to  the  mortgage  term,  to  uses 
over ;  whereby  Holt  and  Wilton  by  virtue  of  the  statutes  became 
possessed  of  the  premises  for  the  term  of  ninety-nine  years.  The 
plea  then  showed  an  assignment  by  Holt  and  Wilton  of  the  residue 
of  the  term  of  ninety-nine  years  to  Louisa  Smith,  by  indenture,  by 
way  of  mortgage,  to  secure  the  sum  of  200L,  with  the  common 
proviso  that  if  the  2001.  was  paid  within  six  months  the  assignment 
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Wilton      should  be  void.    Averments  that  the  six  months  elapsed,  and  that 
DoNN.        the  200Z.  was  not  paid  and  still  continued  unpaid.     The  plea  then 
proceeded  to  aver  that  the  said  Louisa  Smith  did  not,  nor  did  any 
assign  or  assigns  of  L.  Smith,  enter  ujK)n  or  take  possession  of  the 
said  undivided  parts  and  shares  at  any  time  before  the  commence- 
ment of  this  suit;   but,  from  the  time  of  the  making  the  last- 
mentioned  indenture  until  the  defendant  became  indebted  to  the 
said  Mary  Stinton  in  the  said  first  mentioned  parcel,  the  said 
M.  S.,  as  mortgagor  in   possession  but  not  otherwise,  had  the 
controul,  management  and  disposition  of  the  same  undivided  partd 
and  shares :  that,  while  the  said  M.  S.  had  such  controul,  manage- 
ment  &c.,  and  while  the  said  M.  S.  had  no  other  title  to  the  same 
than  as  such  mortgagor  in  possession,  defendant,  at  his  request 
made  after  the  making  of  the  last  mentioned  indenture,  to  wit  on 
&c.,  and,  by  the  sufferance  and  permission  of  the  said  M.  S., 
granted  after  the  making  of  the  said  last  mentioned  indenture,  to 
wit  on  &c.,  for  the  time  in  the  first  count  mentioned,  which  com- 
menced after  the  making  of  the  last  mentioned  indenture,  held, 
occupied  and  enjoyed  the  said  undivided  parts  and  shares  as  in  the 
first  count  mentioned,  and  thereby  became  and  was  indebted  to  the 
[  **^d6  ]      said  M.  S.  in  *the  said  sum  of  lOOZ.,  parcel  as  first  aforesaid.  That 
the  said  Louisa  Smith,  as  such  mortgagee  as  aforesaid,  was,  under 
and  by  virtue  of  the  last  mentioned  indenture,  from  the  time  of  the 
making  thereof  until  and  during  the  whole  of  the  said  time  while 
the  defendant  so  held  &c.  as  aforesaid,  entitled  to  the  immediate 
actual  possession  of  the  said  undivided  parts  and  shares,  and,  at 
and  from  the  time  when  defendant  became  so  indebted  as  last 
aforesaid,  and  until  and  at  the  commencement  of  this  suit,  was, 
and  yet  is,  entitled  by  action  of  trespass  to  recover  from  defendant 
the  value  of  the  profits  of  the  said  undivided  parts  and  shares  for 
and  in  respect  of  the  said  time  while  the  said  defendant  so  held, 
occupied,    possessed  and   enjoyed  the  same  as  aforesaid.     That, 
after  defendant  became  indebted  to  the  said  M.  S.  in  the  said 
parcel,  and  before  the  commencement  of  this  suit,  to  wit  on  d:c., 
the  said  Louisa  Smith,  then  being  justly  entitled  to  the  said  mort- 
gage debt  of  200Z.,  and  to  recover  the  value  of  the  said  profits 
as  aforesaid,  assigned  to  Edward  Gaubert  all  her  right  to  and 
interest  in  the  said  mortgage  debt  of  200Z.,  and  the  value  of  the 
said  profits  which  she  the  said  Louisa  Smith  was  so  as  aforesaid 
entitled  to  recover  from  the  defendant  in  respect  of  the  time  while 
he 'so  held,  occupied,  possessed;  and  enjoyed  the  said  undivided 
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parts  and  shares,  and  authorized  the  said  E.  Ganbert  to  use  the      Wilton 

name  of  the  said  Louisa  Smith  for  the  recovery  of  the  value  of  the       dunn. 

last  mentioned  profits  in  whatever  manner  might  be  necessary. 

That  afterwards,  and  before  the  commencement  of  this  suit,  to  wit 

on  &c.,  the  said  E.  Gaubert  gave  defendant  notice  of  the  said 

assignment  to  him,  and  required  the  defendant  to  pay  to  him  the 

said  E.  Gaubert  the  said  first-mentioned  parcel,  in  which  the 

defendant  was  so  indebted  as  aforesaid,  and  which  *did  not  exceed       [  *297  ] 

the  amount  of  the  value  of  the  profits,  which  amount  the  said 

E.  Gaubert  was  then  and  still  is  entitled  to  recover  in  the  name 

of  the  said  Louisa  Smith  from  the  defendant.     That,  from  the  time 

when  defendant  became  indebted  to  the  said  M.  S.  in  the  said  first 

mentioned  parcel  until  and  at  the  time  when  the  said  notice  was 

so  given  to  him  as  aforesaid,  defendant  was  ready  and  willing  to 

pay  the  first  mentioned  parcel  to  the  said  M.  S.    And  that,  from 

the  time  when  the  said  notice  was  so  given  hitherto,  defendant  has 

been  and  yet  is  liable  to  pay  the  same  to  the  said  E.  Gaubert. 

Averment  that  the  said  accounts  in  the  second  and  last  counts 

respectively  mentioned,  so  far  as  they  relate  to  the  said  secondly 

and  thirdly  mentioned  parcels,  were  so  stated  as  in  the  declaration 

mentioned  of  and  concerning  the  first  mentioned  parcel,  and  of  and 

concerning  no  other  money  whatsoever.    Verification. 

Demurrer,  assigning  as  causes  that  the  plea  was  an  argumenta- 
tive denial :  and  others  which  it  is  not  necessary  to  notice  (i). 
Joinder. 

CUcuby,  for  the  plaintiflf : 
Assuming  the  plea  to  be  well  pleaded  in  form,  it  is  bad  in  sub- 
stance. All  the  cases  on  the  subject  are  collected  in  the  notes  to 
Mo$s  V.  GaUimore  (2)  in  Smith's  Lead.  Ca.  (8).  It  was  supposed  in 
P^'pe  V.  Biggs  (4)  and  Waddilove  v.  Bamett  (6)  that  notice,  given  to 
a  person  who  had  been  let  into  possession  by  the  mortgagor  after 
tije  legal  ^estate  had  been  conveyed  to  the  mortgagee,  requiring  [  ^298  ] 
him  to  pay  his  rent  to  the  mortgagee,  entitled  the  latter  to  recover 
tlie  arrears  of  rent :  but  that  is  overruled :  Partington  v.  Wood- 
rock  {6),  Evans  v.  Elliot  (7).     It  is  clear  that  the  notice  in  this  case 

(Ij  C/«Mfcy,  for  the  plaintiff,  in  the  (3)1    Sm.    L.     C.    310    [11th   ed. 

conne  of  hifl  argument  relied  on  several  p.  522]. 

objections  to  the  manner  in  which  the  (4)  32  B.  B.  665  (9  B.  &  0.  245). 

title  waa  pleaded :  but,  as  the  Court  (5)  2  Bing.  N.  C.  538. 

derided  irrespectively  of  them,  they  (6)  45  B.  B.  592  (6  Ad.  &  El.  690). 

aze  not  farther  notioed.  (7)  48  B.  B.  520  (9  Ad.  ft  EL  342). 

(2)  1  Daagl.  279. 
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Wilton      cannot  change  the  contract  under  which  the  defendant  had  already 
DuKN.        become  indebted  to  the  testatrix,  so  as  to  enable  Louisa  Smith  t<» 
sue  on  that  contract. 

(Patteson,  J. :  Why  do  you  say  that  is  clear  ?  I,  indeed,  think 
it  impossible  that  the  mortgagee  could  under  such  circumstances 
recover  in  an  action  on  contract :  but  other  Judges  entertain  a 
different  opinion.    I  never  could  understand  it. 

Erle,  J. :  The  plea  here  does  not  rest  the  defence  on  the  supposed 
effect  of  the  notice  in  enabling  the  mortgagee  to  sue  on  the  con- 
tract, but  on  the  ground  that  the  defendant  may  be  compelled  to 
pay  this  very  sum  as  mesne  profits,  and  that  he  has  received  notice 
of  that  liability ;  but  it  is  liability  only.  He  does  not  say  he  has 
paid  the  money  to  any  one. 

Lord  Campbell,  Gh.  J.:  Supposing  that  there  are  no  formal 
objections  to  the  plea,  the  question  raised  on  this  record  seems  to 
be,  whether  a  liability  of  this  kind,  which  may  or  may  not  end  in 
an  actual  payment,  is  a  good  defence  to  an  action.) 

In  all  cases  in  which  there  is  an  outstanding  legal  estate,  the  tenant 
in  possession  may,  in  the  same  manner,  be  obliged  to  pay  the 
mesne  profits  to  him  who  has  the  right  to  bring  ejectment.  There- 
fore, if  this  plea  is  good,  a  tenant  should  always  be  allowed  to  plead 
that  the  legal  estate  is  outstanding  in  one  who  claims  the  rent,  and 
threatens  to  bring  ejectment.  Such  a  plea  is  bad,  even  when  the 
[  ♦29ii  ]  tenant  has  under  compulsion  *of  that  threat  paid  the  rent :  Boodk 
V.  Cavibelld). 

(Erle,  J. :  If  we  take  notice  of  what  a  mortgage  is  in  equity,  the 
mortgagee  is  privy  to  the  demise  by  the  mortgagor  in  possession. 

Lord  Campbell,  Ch.  J. :  There  is  great  diflBculty  in  our  noticing, 
at  law,  the  nature  of  the  equitable  interest  of  the  mortgagor.  When 
there  is  a  legal  charge  on  the  land,  as  in  the  case  of  a  head  land- 
lord and  a  mesne  tenant,  an  actual  payment  of  the  head  landloni's 
rent  by  the  puisne  tenant,  under  pressure  of  a  distress,  would  l»e  an 
answer  pro  tunto  to  an  action  by  the  mesne  tenant  for  his  rent,  on 
the  principle  that  the  tenant  below  has  been  obliged  to  pay  a  charge 
on  the  land  which  his  intermediate  landlord  ought  to  have  paid. 
But  a  mere  liability  to  be  distrained  on  would  be  no  answer.) 
1)  66  E.  E.  721  (7  Man.  &  G.  386). 
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Keating,  contra :  Wilton 

The  relation  between  mortgagor  and  mortgagee  at  law  is  that  the        Dunn. 
mortgagor  is  tenant  at  sufferance  to  the  mortgagee. 

(Pattrson,  J. :  I  can  never  agree  to  that.  I  know  there  are  loose 
expressions  in  the  books  as  to  his  being  tenant  at  will,  or  tenant  at 
snfTerance:  bnt  he  is  not,  in  truth,  a  tenant  at  all.) 

At  all  events,  the  mortgagee  is  entitled  to  recover  the  rent  from  the 
tenant,  as  mesne  profits. 

(Lord  Campbell,  Ch.  J. :  He  may  bring  ejectment  and  recover 
the  mesne  profits  with  or  without  notice.  Your  argument  therefore 
•^oes  so  far  as  to  say  that  the  existence  of  the  unsatisfied  mortgage 
is  in  itself  a  bar.  Actual  payment  may  be  good  on  the  ground  that 
the  mortgagee  is  the  authorized  agent  of  the  mortgagor  to  receive 
the  rents:  but  is  there  any  precedent  of  a  plea  like  this?  A 
defendant  may  ♦in  many  cases  be  in  great  danger  from  cross  claims  [  *300  1 
from  which  a  court  of  law  cannot  relieve  him.  The  threat  of  the 
mortgagee  may  afford  a  ground  for  going  into  equity  for  relief :  but 
can  it  be  a  plea  in  bar  at  law  ?  Waddilove  v.  Bamett  (i)  does  not 
go  80  far  as  we  must  go  if  we  support  this  plea. 

Pattbson,  J. :  In  Mr.  Smith's  note  (2)  to  Moss  v.  GaUiinore  (3)  it 
is  said :  "  As  the  mortgagor  ceases  to  be  entitled  to  the  rents  upon 
the  mortgagee's  giving  the  tenant  notice,  it  follows  that  the  mort- 
gagor cannot  afterwards  maintain  any  action  for  use  and  occupation 
against  him,  either  for  rent  which  accrued  due  after  the  notice,  or 
for  rent  which  accrued  due  before  the  notice  but  was  unpaid  at  the 
time  when  the  notice  was  given.  But  there  is  a  difference  between 
the  modes  in  which  the  tenant  must  plead  in  the  former  and  in  the 
latter  case.  In  the  former  case  he  should  plead  Non  assumpsit^ 
and  will  be  allowed  to  give  the  mortgage  and  notice  in  evidence,  for 
'  when  the  mortgagee  gave  notice  that  the  future  rent  was  to  be  paid 
to  him,  it  follows  that  the  defendant  ceased  to  occupy  by  the  per- 
mission of  the  mortgagor,  but  by  the  permission  of  the  mortgagee ; ' 
and,  of  course,  such  a  defence  amounts  to  a  denial  of  the  contract 
alleged  in  the  declaration,  which  avers  the  defendant  to  have  used 
and  occupied  the  land  by  the  permission  of  the  plaintiff,  the  mort- 
gagor.    But  in  the  latter  case,  viz.  where  the  rent  became  due 

ri>  2  Bing.  N.  C.  M8.  1  Ith  ed.  pp.  524,  626.] 

-1}  \  Siu.  L.  C.  Ml  b,  2iid  ed.   [See  (3)  Dougl.  279. 
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Wilton  before  notice,  bat  was  unpaid  at  the  time  of  notice,  the  tenant  moiit 
DONN.  ple&d  bis  defence  specially,  for  '  the  mortgagor  had  a  right  of  action 
against  the  defendant  up  to  the  time  when  the  notice  was  given,  and 
[  *soi  J  before  the  mortgagee  required  the  rent  to  be  paid  *to  him :  *  so  that 
the  tenant,  by  setting  up  this  defence,  confesses  that  the  right  of 
action,  stated  in  the  declaration,  once  existed,  but  avoids  it  by 
matter  ex  po8t  factOf  viz.  by  the  subsequent  notice  from  the  mort- 
gagee." The  propositions  cited  by  Mr.  Smith  are  from  Waddilorf 
V.  Bamett  (i).  I  think  it  a  grave  question  whether  the  latter  is  not 
a  fallacy.  The  point  in  truth  did  not  arise  in  Pope  v.  Biggt  (s) ; 
what  fell  from  the  Judges  there  were  dicta  merely.  And  I  cannot 
comprehend  how  a  right  of  action  for  the  rents  already  due  should 
be  vested  in  the  mortgagor  before  the  notice,  and  the  notice  should 
undo  that  vested  right  of  action  and  set  up  in  lieu  of  it  a  right  of 
action  in  the  mortgagee.  It  was  so  said  in  Waddilove  v.  Bamett  (l) ; 
but  that  case  is  beyond  my  comprehension.) 

LoBD  Campbell,  Gh.  J. : 

The  plea  is  new ;  and  I  am  of  opinion  that  this  ingenious  experi- 
ment should  not  be  sanctioned.  It  calls  on  us,  as  a  coort  of  law, 
to  do  that  which  we  have  no  power  to  do.  We  cannot  protect  this 
defendant  from  the  threat  of  the  mortgagee.  Had  the  tenant  under 
compulsion  of  that  threat  actually  paid  the  mortgagee  what  was  due, 
it  might  have  been  a  defence.  But  this  plea  does  not  allege  pay- 
ment: it  is  a  plea  of  a  mere  threat  which  may  or  may  not  be 
carried  into  effect.  No  authority  has  been  cited  in  support  of  such 
a  plea ;  and  we  ought  not  to  make  one. 

Pattbson,  J. : 

I  cannot  see  how  the  notice  can  be  said  to  make  this  money  not 
recoverable  by  the  mortgagor  and  recoverable  by  the  mortgagee, 
[  *302  ]  without  denying  *that  the  tenant  held  the  premises  by  permission 
of  the  mortgagor.  I  do  not  see  any  way  in  which  the  mortgagee 
could  sue  this  tenant  for  rent :  but  it  is  said  that  he  may  bring 
ejectment,  and  recover  the  same  sum  as  mesne  profits,  and  that  he 
has  threatened  to  do  so :  that,  however,  is  no  plea  at  law. 

Erlb,  J. : 

Had  it  been  pleaded  that  the  tenant  actually  paid  the  mortgagee 
under  this  threat,  I  should  have  been  inclined  to  support  the  plea. 
There  has  been  so  much  doubt  as  to  the  legal  situation  of  mortgagor 

(1)  2  Bing.  N.  0.  638.  (2)  32  B.  B.  665  (9  B.  &  C.  245.) 
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in  possession  and  mortgagee,  that  I  say  no  more  than  that  I  think      wilton 
Bach  payment  might  be  a  defence.    But,  as  far  as  I  can  see  on  this       ^  ^\ 
plea,  the  present  tenant  may  intend,  after  having  enjoyed  the  land, 
to  pay  neither  mortgagor  nor  mortgagee. 

Judgment  jar  plaintiff  {l). 


MASSEY  V.  GOODALL.  isoi. 

(17  Q.  B.  310-316 ;  S.  C.  20  L.  J.  a  B.  526 ;  15  Jur.  991.)  Junsh) 

Asaampsit.  Count :  that  defendant  had  become  tenant  to  plaintiff  on  T  3lo  ] 
certain  terms  and  stipulations,  and,  among  others,  that  the  rent  should 
be  payable  half-yearly,  that  defendant  "  should  not  sell  any  straw  &c.  or 
manure,  grown  or  produced  upon  the  said  farm,  without  the  written  licence  " 
of  the  plaintiff,  under  certain  penalties,  and  *'  that  the  penalties  should  be 
oonsidered  as  additional  rent,  and  should  be  recoTerable  by  distress  or 
otherwise  as  rent : "  Averments,  that  "  in  consideration  thereof  "  defendant 
promised  plaintiff  to  pay  **  all  such  penalties  as  he  might  be  liable  to  pay 
plaintiff  according  to  the  said  stipulations ;  '*  and  that  defendant,  without 
licenee,  sold  straw  grown  on  the  premises  during  his  tenancy.  1  breach : 
non-payment  of  penalties  in  respect  thereof.  Plea :  that  the  straw  was 
sold  after  determination  of  the  tenancy.    Demurrer  : 

Held  by  Lord  Campbell,  Ch.  J.  and  Patteson,  J.  that  the  promise  to 
obeerre  the  terms,  one  of  which  was  payment  of  penalties,  was  supported 
by  the  bygone  consideration  of  having  become  tenant  on  those  tenns,  and 
that  the  stipulation  must  be  construed  to  be  not  at  any  time  to  sell  straw 
grown  daring  the  tenancy :  £rle,  J.  dieaentiente,  and  holding  that  the 
stipulation  should  be  construed  to  be,  not  during  the  tenancy  to  sell 
straw  &C.  grown  during  the  tenancy. 

Assumpsit.  For  that,  whereas,  to  wit  on  &c.,  "  defendant  had 
become  and  was  tenant  from  year  to  year  to  plaintiff  of  a  certain 
farm  "  &c.,  '*  situate  "  &c.,  "  at  the  yearly  rent  of  260Z.,  and  on  the 
following  (among  other)  stipulations  and  conditions,  viz.  that  the 
said  rent  should  be  payable  half  yearly  on  the  25th  day  of  March 
and  the  28th  day  of  September  in  each  year  ;  that  the  defendant 
should  not  sell  any  hay,  straw,  or  fodder,  turnips  or  mangelwurzel, 
or  manure,  grown  or  produced  upon  the  said  farm,  without  the 
written  licence  of  the  landlord,  under  the  following  penalties,  that 
is  to  say,  for  all  hay  so  sold  a  penalty  after  the  rate  of  7L  per  load, 
for  all  straw  so  sold  a  penalty  after  the  rate  of  61.  per  load,"  &c. 
(fixing  other  penalties  for  all  turnips  or  mangelwurzel  and  all  manure 
so  sold) :  "  and  that  the  said  penalties  so  made  payahle  as  aforesaid 
should  be  considered  as  additional  rent,  and  should  be  recoverable 

(1)  8ee,  as  to  the  right  of  the  mort-  B.  B.  927  (5  Ex.  932),  and  Litchfield 

gagee   out  of    possession    to  recover  v.  Jttadi/,  82  B.  B.  932  (5  Ex.  939). 

m^esne  profits.    Turner  v.    Cameron's  See  also  Mountnoy  v.  Collier^  1  E.  &  B. 

(*^Jh.f^\-    Steam    ffnil    Company,   82  630. 
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Massey      by  distress  or  otherwise  as  rent :  and,  in  consideration  thereof,  he  the 
GooDALu     defendant  then  promised  the  ^plaintiff  that  he  the  defendant  would 

[  *3ii  ]  pay  the  plaintiff  all  such  penalties  as  he  the  defendant  might  be 
liable  to  pay  the  plaintiff  according  to  the  said  stipalations  and 
conditions  for  and  in  respect  of  any  hay,  straw,"  &c.  "  which 
should  be  grown  or  produced  upon  the  said  farm  and  sold  by  the 
defendant  without  the  written  licence  of  the  plaintiff: "  Averment: 
that  defendant  continued  tenant  to  plaintiff  upon  the  said  stipula- 
tions and  conditions  until  the  said  tenancy  determined ;  and  that 
defendant  did,  to  wit  on  &c.,  without  the  written  licence  of  plaintiff, 
sell  to  a  certain  person,  to  wit  <&c.,  ten  loads  of  straw  grown  on  the 
said  farm  during  the  said  tenancy :  whereby  defendant  according 
to  his  promise  is  liable  to  pay  plaintiff  51.  for  each  of  the  said  loads 
of  straw  so  sold  by  defendant  as  aforesaid,  amounting  in  the  whole 
to  501,     Breach,  non-payment. 

Flea.  That  the  said  straw  so  in  the  declaration  alleged  to  have 
been  sold  was  sold  by  defendant  after  the  determination  of  the 
said  tenancy  in  the  declaration  mentioned,  to  wit  on  &c.;  and 
not  otherwise.    Verification. 

Demurrer,  assigning  as  causes :  That  the  plea  raises  an  imma- 
terial issue,  and  neither  traverses  nor  confesses  and  avoids  the 
breach  of  contract  alleged  :  that  it  is  immaterial  whether  the  straw 
alleged  to  have  been  sold  by  defendant  was  sold  by  him  before  or 
after  the  determination  of  the  tenancy,  provided  that  it  was  straw 
grown  on  the  said  farm  during  the  tenancy,  &c. 

The  Court  called  upon 

Cowling y  in  support  of  the  plea: 

The  stipulation  is,  in  effect,  that  the  tenant  shall  not  sell  the 
straw  &c.  during  the  tenancy ;  that  is  shown  by  the  agreement 
[  *3i2  ]  *that  the  penalties  shall  be  recoverable  as  rent :  which  could  not 
be  if  they  were  incurred  after  the  tenancy  expired.  And  this  is 
a  reasonable  construction ;  for  there  is  nothing  in  the  agreement 
rendering  it  imperative  on  the  tenant  to  consume  the  farm  product' 
on  the  farm.  He  may  carry  it  away  and  consume  it  on  his  uf  ^v 
farm  if  he  has  one ;  but,  if  he  has  no  farm,  he  must,  according 
to  the  construction  put  on  the  agreement  by  the  plaintiff,  sufft-. 
it  to  rot,  or  make  a  present  of  it  to  the  landlord ;  for  he  has  n  * 
power  to  consume  it  on  the  farm  which  is  no  longer  his,  aiui 
there  is  nothing  to  enable  him  to  compel  the  landlord  to  pay  for 
any  farm  produce  left  on  the  farm. 
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(Lord  CAaiPBELL,  Ch.  J. :  How  do  we  know  that  ?  The  declaration  Massev 

professes  to  set  out  some  only  of  the  stipulations.     There  may  be  a  good  all 
stipalation  that  the  landlord  shall  buy  at  a  valuation  what  farm 
produce  is  left.) 

If  there  were  such  a  stipulation,  it  would  afford  an  argument  in 
favour  of  the  plaintiff's  construction;  and,  as  he  has  not  set  it 
oat  in  the  declaration,  it  must  be  taken,  as  against  him,  that 
there  is  no  such  stipulation.  Further :  the  consideration  is  a 
bygone  one,  and  can  support  only  the  promise  implied  by  law. 
The  law  will  not  imply  from  a  tenancy  a  promise  as  to  the  conduct 
of  the  tenant  after  the  tenancy  is  determined. 

C  J.  Bayley,  for  the  plaintiff,  was  then  called  on  : 

The  parties  have  agreed  on  the  terms  on  which  the  defendant 
was  to  be  tenant.  They  might  if  they  pleased  have  restricted  the 
stipulation,  as  to  not  selling  straw  Sec,  to  the  time  of  the  tenancy ; 
but  they  have  not  thought  fit  to  do  so.  The  Court  will  not  put  a 
sense  on  the  words  different  from  that  which  they  naturally  *bear,  [  *ai3  ] 
without  some  strong  reason.  Here  the  reasonable  construction  is 
the  natural  one. 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment.  The 
declaration  alleges  that  the  defendant  became  tenant  to  the  plaintiff 
"  on  the  following  (among  other)  stipulations  and  conditions.''  So 
it  does  not  profess  to  set  out  all  the  stipulations  and  conditions,  but 
only  such  as  are  broken,  and  in  respect  of  which  the  action  is 
brought.  It  then  proceeds  to  h.tale  a  condition  **  that  the  defendant 
shall  not  sell  any  hay,  straw,"  &c.  "  grown  or  produced  upon  the 
said  farm,  without  the  written  licence  of  the  landlord."  Here  is 
an  allegation  of  a  positive  and  unqualified  stipulation,  that  the 
defendant  should  not  sell  straw  grown  on  the  farm ;  and  it  is 
assigned,  as  a  breach  of  it,  that  he  did  sell  straw  grown  on  the  farm 
during  the  tenancy :  but  it  appears  that  the  sale  was  not  during 
the  tenancy.  The  question  then  is.  Whether  that  breach  be  well 
assigned  ?  I  think  it  is  ;  it  comes  within  the  express  words,  and  I 
think  within  the  intention,  of  the  agreement.  If  the  stipulation 
were  confined  to  sales  during  the  continuance  of  the  tenancy, 
there  would  be  nothing  to  prevent  the  tenant,  during  the  last 
year,  from  hoarding  up  all  the  produce  of  the  farm,  spending  no 
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Mabbet  part  of  the  manure  on  the  farm,  and,  the  day  after  the  tenancy 
GooDALL.  determined,  Belling  it  all,  leaving  the  farm  ruined  and  exhausted. 
I  do  not  think  that  such  a  construction  would  make  the  agree- 
ment reasonable  as  between  landlord  and  tenant.  It  is  said  that 
on  the  other  construction  there  is  a  hardship  on  the  tenant,  who 
may  not  be  able  to  use  all  the  farm  produce  while  he  is  tenant,  and  is 

[  *3H  ]  prohibited  from  selling  it  afterwards :  *but  we  have  not  all  the 
stipulations  set  out ;  and,  for  aught  I  know,  among  those  not  set  oat 
may  be  a  stipulation  that  the  landlord  or  the  incoming  tenant  shall 
pay  for  all  that  the  outgoing  tenant  leaves  behind.  Such  a  pro- 
vision would  obviate  this  supposed  hardship.  But,  at  all  events, 
this  breach  comes  within  the  express  words  of  the  agreement,  and, 
as  I  think,  witbin  its  spirit  also. 

Pattbson,  J. : 

I  am  entirely  of  the  same  opinion.  The  declaration  alleges  that 
the  defendant  had  become  and  was  tenant  from  year  to  year  to  the 
plaintiff  on  the  following  (among  other)  stipulations;  and  the  promise 
is  laid  in  consideration  of  that.  It  is  not  alleged  that  he  became 
and  was  tenant  at  his  request ;  but  I  take  it  that  it  is  only  necessary 
to  lay  a  request  where  the  consideration  was  wholly  bygone  and 
executed  at  the  time  of  the  promise,  and  that  it  is  not  necessary 
when  it  is  a  continuing  consideration,  as  this  is,  where  the  terms 
would  continue  after  the  promise  throughout  the  whole  tenancy. 
King  v.  Sears  (i)  and  other  cases,  I  think,  establish  that  distinction. 
Then  the  declaration  sets  out  some  of  the  terms,  and,  among  them, 
that  the  defendant  shall  not  sell  straw  grown  upon  the  farm  with- 
out a  written  licence ;  nothing  is  said  to  limit  the  restriction  to  a 
sale  during  the  tenancy.  The  stipulation  is  expressed  without 
restriction,  that  he  shall  not  sell  straw  under  a  penalty ;  and  in 
consideration  of  the  premises  the  promise  is  laid  to  pay  all  penalties 
incurred  according  to  the  stipulations.  Mr.  Cowling  says  that  the 
[•315]  consideration  will  not  support  the  promise.  *Now  I  agree  that  a 
past  consideration  will  support  the  promise  implied  by  law,  and,  as 
a  general  rule,  will  support  no  other  promise.  But  here  the  defen- 
dant became  tenant  to  the  plaintiff  on  certain  terms :  whatever 
those  terms  were,  the  law  would  imply  a  promise  to  observe 
them ;  and  the  promise  laid  here  is  no  more  than  a  promise  to 
observe  one  of  those  terms ;  that  is,  to  pay  penalties  according  to 
those  stipulations.  The  question  therefore  comes  to  be  whether  it 
(1)  2  Or.  M.  &  K.  48;  8.  C.  o  Tyr.  687. 
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is  a  breach  of  those  stipulations,  to  sell,  after  the  determination  of  Massey 
the  tenancy,  produce  raised  on  the  farm  during  the  tenancy.  If  goodall 
he  had  sold  it  during  the  tenancy,  it  would  have  been  a  clear  breach. 
That  the  defendant  waited  till  the  term  had  expired  before  he  sold, 
I  think,  makes  no  difference.  The  penalties  are  to  '*  be  considered 
as  additional  rent "  and  to  be  "  recoverable  by  distress  or  otherwise 
as  rent."  That  I  think  only  means  that  the  parties  agreed  that  the 
plaintiff  was  to  have  the  same  remedies  for  recovering  the  penalty 
that  he  would  have  for  his  rent:  and,  though  one  remedy  to 
recover  rent,  namely  distress,  does  not  apply  after  the  determina- 
tion of  the  tenancy,  others,  such  as  this  very  action  of  assumpsit, 
remain.  I  therefore  see  nothing  in  this  stipulation  to  show 
that  the  time  of  sale  was  material ;  and  it  seems  to  me  that  it 
was  not. 

Erle,  J. : 

I  put  a  different  construction  on  the  terms  set  out  in  this 
declaration.  The  defendant  became  tenant  on  stipulations,  amongst 
others,  that  the  rent  should  be  payable  half  yearly,  and  that  the 
defendant  should  not  sell  any  straw  &c.  produced  on  the  farm 
without  licence,  under  a  penalty.  Some  of  these  stipulations  must 
be  confined  to  the  time  of  the  tenancy.  They  are  entered  *into  in  [  *316  [ 
consideration  that  the  relation  of  landlord  and  tenant  is  created : 
and  I  think  that  the  implied  qualification  '^  whilst  the  relation  of 
landlord  and  tenant  continues  "  pervades  them  all.  The  whole  of 
the  stipulations  are  not  set  out ;  but,  if  there  are  any  affecting  the 
construction  of  those  set  out,  it  is  the  plaintiff's  fault  that  they  are 
not  before  us.  Taking  it  that  we  have  all  that  is  provided  for  on 
this  point,  and  that  the  agreement  is  imperfect,  which  is  what  I 
infer  from  the  declaration,  there  is  nothing  provided  as  to  the 
landlord  taking  the  produce  at  the  end  of  the  term.  The  question 
tlierefore  arises,  whether  on  these  stipulations  the  tenant  is,  at  the 
end  of  the  term,  bound  to  leave  the  produce  as  manure  for  the 
landlord  without  any  remuneration,  or  is  entitled,  after  the  expira- 
lion  of  the  term,  to  use  it  as  his  own.  It  seems  to  me  that,  on  the 
construction  of  these  terms,  he  is  entitled  to  use  it  as  his  own. 
Ue  has  done  so ;  and  I  think  the  defendant  entitled  to  judgment. 

Judgment  for  plaintiff. 
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1851.       CHELSEA  WATERWORKS  COMPANY  v.  BOWLEY  (I). 

June  6, 13. 

L  (17  Q.  B.  358—362 ;  S.  C.  20  L.  J.  a  B.  520 ;  15  Jur.  1129.) 

l-        -I  A  Waterworks  Company,  incorporated  in  pursuance  of  a  local  Act,  were 

empowered  to  lay  pipes  in  the  streets,  roads,  &c.,  and  did  lay  pipes  accord- 
ingly. The  Company  were  assessed  to  the  land  tax,  as  holders  of  land  in 
a  district  within  which  they  had  pipes  laid  down,  but  in  which  they  had  no 
other  property ;  and  their  goods  were  distrained  for  land  tax. 

In  an  action  of  trespass  for  so  taking  the  goods  of  the  Company :  Plea : 
Not  guilty,  by  statute : 

Held,  that  they  were  not  liable  to  be  assessed  to  the  land  tax  for  the 
land  occupied  by  their  pipes. 

Trespass  for  seizing  goods.     Flea :  Not  guilty,  by  statute.    Issne 
thereon. 

By  order  of  a  Judge,  and  by  consent  of  the  parties,  a  case  was 
stated  for  the  opinion  of  this  Court. 

The  substance  of  the  case  was,  that  the  Company  were  incor- 
porated for  the  purpose  of  erecting  waterworks  by  a  charter  of 
incorporation  granted  to  them  in  9  Geo.  I.,  in  pursuance  of  stat. 
8  Geo.  I.  c.  26  (2) ;  and  that  their  powers  were  enlarged  by  further 
letters  patent  granted  in  7  Geo.  II.,  and  by  stat.  49  Geo.  EI. 
c.  clvii.  (3), 
[  '^^^  ]  They  were  empowered,  among  other  things,  to  purchase  and  hold 

lands,  not  exceeding  in  value  1,000Z. ;  and  also,  by  sects.  8  and  9  of 
stat.  8  Geo.  I.  c.  26,  to  lay  pipes  from  their  waterworks  through  the 
streets,  roads,  &c.,  in  and  about  Westminster. 

In  pursuance  of  their  powers,  they  did  purchase  lands,  lying 
entirely  within  the  parish  of  St.  George,  Hanover  Square,  on  which 
their  waterworks  and  reservoirs  were  erected ;  and  from  thence  laid 
down  pipes  through  the  streets  &o.  in  the  adjoining  parishes  of 
St.  Margaret  and  St.  John,  Westminster.  The  Company  bad  no 
other  interest  in  the  soil  in  those  last  mentioned  parishes  than 
arose  from  their  having  the  pipes  thus  laid  down.  They  were  iu 
1847,  for  the  first  time,  assessed  to  the  land  tax  by  the  Commis- 
sioners  of  the  division  consisting  of  St.  Margaret  and  Si.  John, 
Westminster;  the  property  in  respect  of  which  they  were  so 
assessed  was  described  in  the  assessment  as  "  Land  occupied  by 
the  mains  and  pipes  and  other  apparatus  of  the  said  Gt)venior  and 

(1)  Discussed  and  dist.  in  Metro-  to  the  powers  of  the  Company,  Ber  \. 
poliian  By,  Co,  v.  Fowhr  [1893]  A.  0.  The  Chehea  Waterwork$  dnnpan^,  :9 
416,  422,  428,  62  L.  J.  a  B.  553,  69      B.  B.  438  (5  B.  &  Ad.  156). 

L.  T.  390.  (3)  Local     and     personal,     pablic. 

(2)  **  For  better  supplying  the  city  **  For  amending  an  Act "  ftc.  (8Q«o.  I. 
and    liberties    of    Westminster,   and      c.  26),  '*  and  for  enlarging  the  powers 

>    parts  adjacent,  with  water."    See,  as      thereof," 
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Company  for  the  conveyance  and  supply  of  water."  The  defendant, 
by  the  authority  of  the  Commissioners,  distrained  for  the  rate. 
The  question  submitted  to  the  Court  was,  Whether  the  Company 
are  liable  to  be  assessed  towards  the  land  tax  within  the  said 
division  of  St  Margaret  and  St.  John  under  the  circumstances 
above  set  forth. 

The  case  was  argued  in  this  Term  (June  6th)  (i)  by  Croivder  for 

the  plaintiff  and  Wilies  for  the  defendant.     The  arguments  on  both 

sides  sufficiently  appear  in  the  judgment. 

Cur.  adv.  vult. 

Lord  Campbell,  Ch.  J.  now  delivered  judgment: 

We  are  of  opinion  that  the  Chelsea  Waterworks  Company  *are 
not  liable  to  be  assessed  towards  the  payment  of  land  tax  within 
tiie  division  of  St.  Margaret  and  St.  John,  Westminster.  We  should 
have  had  no  difficulty  in  arriving  at  this  conclusion,  had  it  not 
been  for  the  decisions  holding  this  and  similar  Companies  liable  to 
be  assessed  to  the  poor's  rate  under  stat.  48  Eliz.  c.  2,  in  respect  of 
the  same  subject-matter. 

The  validity  of  the  present  assessment  is  rested  on  the  4th 
section  of  stat.  88  Geo.  III.  c.  5 :  whereby  it  is  enacted  (2)  that  all 
bodies  corporate  having  or  holding  any  lands  or  hereditaments 
shall  be  charged  to  the  land  tax.  The  question  is  whether,  in 
respect  of  what  the  Company  have  done,  and  now  enjoy,  under  the 
powers  conferred  upon  them  by  sects.  8  and  9  of  stat.  8  Geo.  I. 
e.  26,  they  can  be  said  to  have  or  to  hold  any  land  or  hereditament. 
Although  it  has  been  considered  for  more  than  a  century  that  they 
do  not,  they  could  not  resist  the  assessment  if  they  ever  were  liable 
to  l>e  assessed  to  the  land  tax.  But  we  think  that  the  parishes 
through  which  their  pipes  pass  have  acted  properly  in  omitting  to 
assess  them.  The  right  in  question,  where  exercised,  appears  to  us 
to  be  in  the  nature  of  an  easement,  and  neither  land  nor  heredita- 
ment. The  right  is  to  convey  water  through  the  land  of  another : 
and,  whether  the  water  is  to  be  conveyed  upon  the  surface  of  the 
ground,  or  in  covered  drains,  or  in  pipes,  appears  to  us  for  this 
(1)  Before  Lord  Campbell,  Ch.  J, 


Pilttoaoii,  Coleridge  and  Erie,  J  J. 

ri)  Sect.  4  enacts :  <*  That  all  and 
every  manorB,  messuages,  lands,  and 
t^nementa,*'  &c.,  *'  and  all  heredita- 
ments, of  what  nature  or  kind  soever," 
«ituate  &e.  and  being  within  the  re- 


spective cities,  &c.  aforesaid  (of  which 
Westminster  is  one],  **  and  all  and 
every  person,"  &c.,  **  bodies  politic 
and  corporate,"  &c.,  **  having  or  hold- 
ing  any  such  manors,"  &c.,  in  respect 
thereof  shall  be  charged  &c. 
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[  3«2  ] 


purpose  to  be  immaterial.  The  mere  power  to  lay  the  pipes  in  laiul 
cannot  be  considered  land  or  hereditament ;  nor  *do  we  think  that 
the  pipes  when  laid  can  be  so  considered,  within  the  meaning  of 
the  Land  Tax  Acts.  These  Acts,  in  speaking  of  lands  and  heredita- 
ments, contemplate  property  to  be  let  by  a  landlord  to  a  tenant,  and 
property  the  land  tax  of  which  might  be  redeemed.  The  whole 
scope  of  the  Acts  is  to  throw  the  tax  as  a  charge  upon  the  landlord ; 
and  the  tenant,  having  paid  the  tax,  is  authorized  by  section  17  of 
stat.  38  Geo.  III.  c.  5,  to  deduct  it  out  of  the  rent.  The  Company 
are  not  the  owners  of  the  land  where  the  pipes  lie ;  nor  are  they 
the  tenants  of  this  land ;  and  there  is  no  rent  from  which  they  can 
deduct  the  amount  of  the  assessment  when  they  have  paid  it 

Again,  the  provisions  of  stat.  42  Geo.  III.  c.  116,  for  the  redemp- 
tion of  the  land  tax,  are  wholly  inapplicable  to  such  a  subject, 
although  it  was  clearly  intended  that  the  land  tax  on  all  property 
which  could  be  considered  land  was  to  be  redeemable.  The  moment 
the  Company  take  up  their  pipes  which  had  been  laid  under  the 
streets  of  any  particular  parish,  all  pretence  for  saying  that  they 
have  or  hold  land  in  the  parish  would  be  gone :  but,  after  the  pipes 
are  removed,  all  the  land  in  the  parish  would  remain,  and  it  would 
be  had  and  held  as  before. 

The  Bath,  Brighton  and  Chelsea  Watenvorks  cases  (1),  touching 
the  assessment  of  Companies  to  the  relief  of  the  poor  in  respect  of 
pipes  for  the  conveyance  of  water  or  gas,  as  "  occupiers  of  land/* 
have  been  very  properly  much  relied  upon  ;  for  they  appear  to  be 
closely  in  point.  We  by  no  means  feel  ourselves  at  liberty  to  over- 
rule these  cases,  or  even  to  express  a  *doubt  whether  they  \rere 
rightly  decided.  But  "land,"  like  the  word  "inhabitant,"  which 
likewise  occurs  in  stat.  48  Eliz.  c.  2,  has  various  meanings ;  and  it 
may,  in  that  statute  passed  to  throw  a  charge  upon  the  occupier, 
mean  the  ground  on  which  a  chattel  is  deposited  in  the  exercise  of 
an  easement,  although  in  other  Acts  of  Parliament  it  means  a  legal 
interest  in  the  soil.  This  is  the  meaning  which  we  think  it  bears 
in  the  Land  Tax  Acts :  and,  if  so,  the  Company  had  not,  nor  held, 
any  land  or  hereditament  which  rendered  them  liable  to  be  assessed 
to  the  land  tax  :  and  they  are  entitled  to  our  judgment. 

Judgment  Jor  j^laintifs. 


(1)  Bex  V.  The  Citrprtration  of  Baih^ 
13  K.  R.  333  (14  East,  609);  Rex  v. 
Bn'ghtoti  Qaa  Light  Comjtavy,  29  B.  B. 


290  (6  B.  &  C.  466) ;  Rex  v.  7V  TMW^ 
Watei-VH^rks  Company^  39  B.  R«  4^  ^i 
B.  &  Ad.  136). 
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REG.  V.  AMBERGATE,  &c.  RAILWAY  COMPANY.  issi. 

JVHS  13 

(17  Q.  B.  362—365 ;  8.  C.  13  Jur.  991.)  ' 

A  motion  for  mandamus  to  a  Railway  Company  to  carry  out  their  line,         L  ^  '"^  J 
which  it  is  alleged  they  are  leaving  incomplete  by  laches,  may  be  grounded 
00  a  demand  made  by  a  shareholder  in  the  Company  itself. 

A  RULB  nisi  was  obtained  last  Term  for  a  mandamm  calling  upon 
the  above-named  Company,  established  under  stat.  9  «fe  10  Vict, 
c.  clv.y  local  and  personal,  public  "  for  making  a  railway  from  or  near 
the  Ambergate  station  of  the  Midland  Bail  way,  through  Nottingham, 
to  Spalding  and  Boston,  with  branches  therefrom,  and  for  enabling 
the  Company  to  purchase  the  Nottingham  and  Grantham  canals," 
and  stat.  10  &  11  Vict.  c.  Ixxviii.  (i),  local  and  personal,  public,  to 
complete  the  line  of  their  railway  from  Ambergate  to  Grantham. 
The  rule  was  *granted  at  the  instance  of  the  proprietors  of  the       [  *363  ] 
Grantham  Canal  Navigation,  established  under  stats.  33  Geo.  III. 
c.  94,  and  37  Geo.  III.  c.  30.  By  the  affidavits  on  which  the  motion  was 
grounded,  it  appeared  that  the  railway  had  been  completed  and 
opened  from  Nottingham  to  Grantham,  and,  in  the  opposite  direction 
(towards  Ambergate),  from  Nottingham  to  Bulwell;  but  that  the 
residue  of  the  line,  from  Bulwell  to  the  Ambergate  station,  had  not 
been  commenced  :  that  the  Bailway  Company,  as  was  believed,  did 
not  intend  completing  it ;  and  that  a  committee  of  shareholders  and 
directors  appointed  to  report  upon  the  undertaking  had  (on  May  5th, 
1848)  given  their  opinion  against  carrying  the  line  farther :  That 
the  opening  of  the  portions  of  railway  already  completed  had 
diminished  the  tolls  and  profits  of  the  Canal  Company,  and  was 
likely  to  be  a  permanent  injury  to  their  property :  That  they  had 
always  been  ready  and  willing  to  convey  their  Navigation,  lands  and 
works  to  the  Bailway  Company,  as,  by  the  first  mentioned  Act,  they 
were  required  to  do :  And  that  the  construction  of  the  remaining 
P'jrtion  of  the  railway  would  be  of  great  public  benefit.     To  prove  a 
demand  on  the  Bailway  Company,  affidavit  was  made   of  their 
having  been  served,  on  March  8th,  1851,  with  the  following  notice, 
dated  the  same  day,  and  signed  by  Henry  Thompson  stating  him- 
&eif  therein  to  be  a  shareholder ;  but  who  was  not  one  of  those 
who  made  the  above  mentioned  report.     The  service  was  by  his 
clerk. 

"  I  Henry  Thompson,  of  Grantham,  in  the  county  of  Lincoln, 
Eolicitor,  a  proprietor  of  five  shares  in  the  Ambergate,  Nottingham 

[1)  Enabling  the  Company  to  alter  their    line,    and    muko    a    branch   to 
Xottingham. 
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l^Kcs.         and  Boston   and  Eastern  Junction    Bail  way  Company,    hereby 

amher-       R^^^  JOU  notice  that,  unless  proper  proceedings  shall,  on  or  before 

oATE&c.      lY^Q  25th  day  of  March  instant,  be  taken  to  make  and  complete 

CoMPA^y.     the  whole  main  line  of  railway  and  branches  authorized  to  be 

[  *:h«;4  ]      made  by  the  said  Company  pursuant  to  the  provisions  of  *the 

Ambergate"  &c.  "Railway  Act,  1846,  and  of  the  Ambergate"  &c. 

'*  Railway  Amendment  Act,  1847, 1  shall  institute  such  proceedings 

as  I  may  be  advised   at   law  and   in  equity  for  the  purpose  of 

compelling  the  said  Company  to  complete  such  main  line  and 

branches,  and  to  restrain   the  said  Company  and  the  directors 

thereof  from  applying  any  of  the  profits  or  other  funds  of  the  said 

Company  to  any  other  purpose   than   for  the  purpose  of  such 

completion,  and  from  doing  any  act  which  may  prevent,  or  from 

neglecting  to  do   any  thing   which    may  be    necessary  for,  the 

completion  of  such  main  line  and  branches.    Dated  "  &c. 

There  was  also  an  affidavit  showing  that,  on  May  12th,  a  survey 
and  enquiries  had  been  made  along  the  formerly  proposed  line  from 
Bulwell  to  the  Ambergate  station,  and  that  no  preparation  appeared 
to  have  been  made  for  constructing  the  railway  in  that  direction. 

Willes  now  showed  cause. 

(The  Court  enquired  of  Sir  F.  Kelly,  who  supported  the  rule,  for 
whom  he  appeared. 

Sir  F.  Kelly:  For  Thompson  and  for  the  Grantham  Canal 
Company.) 

There  has  been  no  sufficient  demand  and  refusal.  The  Canal 
Company  themselves  have  made  no  demand ;  and,  supposing  that 
they  could  avail  themselves  of  Thompson's  demand,  he  himself 
could  not  regularly  make  it ;  for  he  has  no  authority  unless  as  a 
shareholder  in  the  Railway  Company  ;  and  (assuming  that  the  notice, 
which  is  the  only  evidence  on  the  subject,  sufficiently  proves  him 
to  be  a  shareholder)  the  reception  of  the  report  made  on  May.olh 
shows  a  laches  which  disables  any  member  of  the  Company  from 
making  this  demand. 

(Lord  Campbell,  Ch.  J. :  The  demand  by  Thompson  as  a  share- 
holder  appears  sufficiently  for  the  present  purpose.) 

There  is  no  sufficient  evidence  of  a  refusal. 

(Erlb,  J. :  The  omission  to  take  any  step  after  the  notice  is  a 
tacit  refusal. 
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LoBD  Campbell,  Gh.  J. :  Enough  appears  to  call  upon  you  to        Reo. 
show  performance.)  Ambeh- 

OATE  &C. 

Sir  f\  Kelly,  with  whom  were  Peacock  and  Pearson,  was  then     compaky. 
called  upon  by  the  Coubt,  as  to  the  demand  by  Thompson.  [  S65  ] 

(Pattbson,  J.:  Is  tliere  any  instance  of  a  shareholder  making 
such  an  application  as  this,  to  ground  a  motion  for  mandamus 
against  the  Company  of  which  he  is  one  ? 

LoBD  Campbell,  Ch.  J. :  I  do  not  see  why  he  may  not.  It  is 
assumed  that  the  performance  is  not  only  their  duty,  but  for  their 
advantage.) 

An  advantage  with  a  view  to  which  he  has  invested  his  money. 

(Patteson,  J. :  He  calls  upon  himself,  among  others,  to  perform 
the  duty. 

LoBD  Campbell,  Ch.  J. :  He  may  have  been  a  shareholder  who 
dissented  from  an  adoption  of  the  report.  If  he  joined  in  the 
adoption,  that  might  be  an  estoppel.  I  do  not  see  an  objection 
otherwise.) 

The   report  was    merely   a    recommendation    submitted    to    the 
Company. 

(Patteson,  J.:  In  Reg.  v.  The  Eastern  Counties  Railway  Coin- 
jfony  (1)  the  application  was  made  by  shareholders  in  the  Company 
as  well  as  by  landholders.) 

Sir  F.  Kelly  was  then  stopped  by  the  Coubt. 

LoBD  Campbell,  Ch.  J. : 
We  all  think  that  the  rule  should  be  made  absolute. 

Pattbsom,  Colebidge  and  Eblb,  JJ.  concurred. 

Rule  absolute  (2). 

(I)  10  Ad.  &  £L  531.  See  pp.  539,  mandamus,  Beg,  y.  Amhergate  <kc» 
^9.  Railway  C(mjpany,  1  E.  &  B.  372. 

(2]  See,  aB  to  proceedings  on  the 
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1861.  DOE  D.  PALMEE  v.  MAKTHA  EYEE(l). 

Mav  30, 

j^Z  IS.  (17  a  B.  366—373;  8.  C.  20  L.  J.  a  B.  431 ;  15  Jur.  1031.) 

-         ,  Lessor  of  plaintiff  was  the  assignee  of  a  mortgage,  made  more  than 

*-         -'  twenty  years  before  ejectment  brought ;  but  the  mortg:igor  had,  within 

twenty  years,  paid  interest  on  the  mortgage.  Defendant  had  been  let  into 
possession  more  than  a  year  before  the  mortgage,  by  the  mortgagor,  and 
suffered  by  him,  as  a  favour,  to  occupy  the  premises  without  payment  of 
rent,  and  without  any  written  acknowledgment.  The  mortgagor's  right  of 
entry  as  against  defendant  accrued,  under  the  Real  Property  Limitation 
Act,  1833  (3  &  4  Will.  IV.  c.  27),  less  than  twenty  years  before  the 
mortgage,  but  more  than  twenty  years  before  ejectment  brought : 

Held,  that  the  Real  Property  Limitation  Act,  1837  (7  Will.  IV.  &  1  Vict 
c.  28),  preserved  to  the  lessor  of  the  plaintiff,  being  a  mortgagee,  the 
same  right  of  entry  as  if  the  Real  Property  Act,  1833,  had  not  passed:  and 
that,  the  defendant's  possession  never  having  been  such  as,  before  thi.' 
Act  of  1843,  would  have  been  adverse  to  the  lessor  of  the  plaintiff,  he  was 
entitled  to  recover;  though  the  mortgagor's  right  of  entry  within  the 
meaning  of  that  Act,  had  accrued  before  the  mortgage,  and  was  baned 
under  that  Act  by  lapse  of  time  before  commencement  of  the  action. 

Ejectment  for  a  hoase.  On  the  trial,  before  Gresswell,  J.,  at 
the  last  Spring  Assizes  at  York,  it  appeared  that,  in  1823,  John 
Eyre,  the  owner  in  fee  of  the  hoase,  mortgaged  it,  with  other 
property,  for  a  term  of  500  years,  to  a  person  deceased,  whose 
executor  was  the  lessor  of  the  plaintiff ;  and  interest  had  been  paid 
by  John  Eyre  in  1841.  The  defendant,  Martha,  was  the  sister  of 
John  Eyre.  Her  mother  had  been  tenant  for  life  of  the  house ;  the 
defendant  had  resided  there  with  her  mother  up  to  the  time  of  the 
mother's  death  in  1821;  and  from  that  time,  which  was  before 
the  mortgage  and  more  than  twenty  years  before  the  commence- 
ment of  the  action,  she  had  been  permitted  by  John  Eyre,  who  on 
the  death  of  the  tenant  for  life  became  entitled  to  the  fee,  to  reside 
there  without  payment  of  rent;  and  she  never  had  made  any 
written  acknowledgment  of  her  brother's  title.  It  was  contended 
for  the  defendant  that  by  stat.  8  &  4  Will.  IV.  c.  27,  the  entry  was 
barred.  The  answer  was,  that  the  right  of  entry  was  preserved  bv 
[  •367  ]  stat.  7  Will.  IV.  &  1  Vict.  *c.  28.  The  learned  Judge  directed  a 
verdict  for  the  defendant,  reserving  leave  to  move  to  enter  a  verdict 
for  the  plaintiff. 

Knoxdesy  in  last  Easter  Term,  obtained  a  rule  nisi  accordingly. 

Watson  and  R.  Hall,  in  this  Term  (May  SOth),  showed  cause  (2): 
The  defendant  was  in  possession  in  1821 ;  and  the  right  of  entry 

(I)  Dist.    and    cons.     Thornton    v.  (2)  Before  Lord  Campbell,  Ch.  J.. 

France  [1897]  2  Q.  B.  143,  66  L.  J.      Pattesou,  Coleridge  and  Erie,  J  J. 
Q.  B.  705,  C.A. 
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first  accrued,  within  the  meaning  of  stat.  3  &  4  Will.  IV.  c.  27,  s.  2  (l),        dob  d. 
at  the  latest  in  1822.    If  the  possession  of  the  defendant  com-  9. 

menced  in  such  a  manner  that,  under  the  old  law,  it  would  have  ^^^^ 
been  held  possessio  fratris^  the  effect  of  stat.  8  &  4  Will.  lY.  c.  27, 
s.  18,  is  that  the  right  of  entry  accrued  in  1821  when  she  first 
entered.  If  she  was  tenant  at  will,  or  from  year  to  year,  it  accrued, 
under  sects.  7  and  8,  at  the  end  of  a  year,  that  is,  in  1822.  In 
either  way,  the  right  of  entry  of  John  Eyre,  and  those  claiming 
under  him,  was  barred,  several  years  before  this  action  commenced. 
But  it  is  said  that,  inasmuch  as  the  lessor  of  the  plaintiff  is  a 
mortgagee,  his  right  of  entry  is  given  by  stat.  7  Will.  IV.  &  1  Vict, 
c.  28.  That  statute  was  passed  immediately  after  the  decision  in 
Ihe  d.  Jones  v.  Williams  (2)^  in  consequence  of  the  doubt  there 
thrown  out  by  Pattbson,  J. 

(Lord  Campbell,  Ch.  J.:  The  point  suggested  by  my  brother 
Pattbson  alarmed  mortgagees,  as  well  it  might:  and,  in  conse- 
quence, that  very  learned  Judge  Littledalb  drew  the  Act  7  Will.  IV. 
Jt  1  Vict.  e.  28.) 

The  object  of  that  Act  was  to  obviate  the  doubt  whether  the  mort- 
gagee was  not  by  stat.  8  &  4  Will.  IV.  c.  27,  barred  as  against  the 
mortgagor.  It  effectuates  *that  object ;  the  mortgagee  may  enter  [  *3(>8  ] 
upon  the  mortgagor,  and  upon  any  one  on  whom  the  mortgagor 
could  enter :  but  it  never  could  be  intended  that  a  mortgagee  could 
enter  on  any  person.  It  may  be  material  to  observe  that  the  right 
of  entry  in  the  present  case  accrued  before  the  mortgage ;  and  there- 
fore the  question  comes  to  be  whether  a  person  out  of  possession  of 
land  can,  by  a  subsequent  mortgage  and  payment  of  interest,  confer 
a  right  of  entry  on  another,  which  shall  continue  after  his  own  is 
barred.  In  Doe  d.  Goody  v.  Carter  (3)  the  lessor  of  the  plaintiff  was 
a  mortgagee,  yet  the  statute  was  held  a  bar. 

Knowles  and  Unthank,  contra  : 

In  Doe  d.  Goody  v.  Carter  (3)  it  does  not  appear  that  interest  had 
l^een  paid  within  the  twenty  years;  most  probably  there  was 
no  evidence  of  that  fact ;  at  all  events  the  Court  had  not  their 
attention  called  to  stat.  7  Will.  IV.  &  1  Vict.  c.  28,  and  gave  no 
decision  on  its  construction.     This  is  the  first  time  that  the  Court 

U)  See   now  M   &  38  Vict.  c.  57,  (2)  44  E.  II.  i'21  (5  Ad.  t&  Kl.  291). 

fc.  1.  (3)  72  E.  E.  472  (9  Q.  B.  863). 
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DoBd.       has  bad  to  give  the  statute  a  judicial  interpretation.    Its  object 
^^  was  to  secure  mortgagees,  whose  title  was  shaken  by  stat.  3  &  4 

Eyrb.        ^jjj  jy   Q  27 ;  that  could  scarcely  be  effected  by  anything  short 

of  an  enactment  that  a  mortgagee  who  had  received  payment 

within  twenty  years  should  be  in  the  same  position  in  which  he 

was  before  stat.  8  &  4  Will.  lY.  c.  27  ;  and,  accordingly,  the  words 

of  stat.  7  Will.  IV.  &  1  Vict.  c.  28,  are  express,  that  he  may  make 

his  entry  '*  anything  in  the  said  Act  notwithstanding."    The  meaning 

must  be,  that  he  is  barred  where,  before  stat.  S  &  4  Will.  IV.  c.  27, 

[  *3G9  ]       he  would  have  been  barred,  and  not  otherwise.     *Now  in  the 

present  case  it  is  clear  that,  but  for  stat.  3  &  4  Will.  IV.  c.  27,  the 

lessor  of  the  plaintiff  would  have  had  a  right  of  entry ;  for  the 

possession  of  the  defendant  never  was  adverse  to  that  of  her 

brother  John  Eyre,  nor,  consequently,  to  that  of  his  mortgagee. 

It  would  be  different,  probably,  if  the  possession  of  the  defendant 

had  been    adverse,  or  if  the   title  of  the  mortgagor  had   been 

extinguished  under  stat.  3  &  4  Will.  IV.  c.  27,  s.  34,  at  the  time  of 

the  mortgage. 

Cur.  adv.  rult. 

Lord  Campbell,  Gh.  J.  now  delivered  the  judgment  of  the  C!ocbt: 

We  are  of  opinion  that  in  this  case  the  verdict  ought  to  be 
entered  for  the  lessor  of  the  plaintiff.  Looking  only  to  stat.  3  &  4 
Will.  IV.  c.  27,  the  action  is  barred ;  for  it  was  not  commenced 
within  twenty  years  (i)  next  after  the  time  at  which  the  right  to 
bring  such  action  first  accrued  to  the  lessor  of  the  plaintiff  or  to  any 
person  through  whom  he  claims.  The  facts  that  the  defendant 
was  the  sister  of  John  Eyre,  and  that  she  held  with  his  consent, 
are  now  immaterial ;  the  possession  of  a  relation  of  the  person 
entitled  being  no  longer  deemed  the  possession  of  the  heir,  and 
lapse  of  time  for  the  requisite  period,  without  payment  of  rent  or 
written  acknowledgment,  giving  a  title  irrespective  of  any  con- 
sideration whether  the  possession  was  adverse.  The  defendant, 
having  been  tenant  at  will  to  her  brother,  had  been  in  possession 
more  than  twenty-one  years  from  the  time  of  her  entry,  without 
payment  of  rent  or  any  written  acknowledgment;  and  under 
stat.  3  &  4  Will.  IV.  c.  27,  the  fee  would  have  vested  in  her :  Do^  d. 
[  ^370  J  Goody  *v.  Carter  (2),  But  we  must  look  to  the  statute,  7  Will.  IV. 
&  1  Vict.  c.  28,  upon  which  a  court  of  law  is  now  for  the  first  time 
called  upon  to  put  a  construction. 

(1)  Now  twelve  years ;  see  37  &  88  (2)  72  K.  R.  472  (9  Q.  B,  86»;. 

Vict.  c.  57,  s.  1.— A.  C. 
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In  the  year  1828  John  Eyre,  being  seised  in  fee  of  the  house  in       Dob  d. 
question,  mortgaged  it  for  a  term  of  500  years :  the  lessor  of  the  v. 

plaintiff  is  now  the  assignee  of  the  mortgage ;  and  the  mortgagor        ^^"'*' 
had  paid  him  interest  on  the   mortgage  till  recently  before  the 
commencement  of  this  action.    His  counsel  contend  therefore  that 
his  right  of  recovery  is  the  same  as  if  stat.  8  &  4  Will.  IV.  c.  27, 
had  never  passed,  in  which  case,  there  having  been  no  adverse 
possession,  the  action  would  clearly  have  been  maintainable.     The 
statute  relied  upon,  after  reciting  that  doubts  had  been  entertained 
as  to  the  effect  of  the  former  statute  "  so  far  as  the  same  relates  to 
mortgages,'*  enacts  '*  that  it  shall  and  may  be  lawful  for  any  person 
entitled  to  or  claiming  under  any  mortgage  of  land  "  to  "  bring  an 
action "  "  to  recover  such  land  at  any  time  within  twenty  years 
next  after  the  last  payment  of  any  part  of  the  principal  money  or 
interest  secured  by  such  mortgage,  although  more  than  twenty 
years  may  have  elapsed  since  the  time  at  which  the  right"  to 
bring  such  action  "  shall  have  first  accrued."     This  language  in  its 
natural  and  grammatical  sense  applies  to  the  present  case.     The 
lessor  of  the  plaintiff  is  entitled  to  and  claims  under  a  mortgage  of 
the  house  to  recover  which  the  action  is  brought ;   and  he  has 
brought  his  action  within  twenty  years  next  after  the  last  payment 
of  mterest  secured  by  such  mortgage,  although  more  than  twenty 
years  had  elapsed  since  the  time  at  which  the  right  to  bring  the 
action  had  first  accrued.    The  defendant's  counsel  contend  that  the 
enactment  must  be  confined  to  the  case  "^where  the  mortgagor  has      [  •sn  ] 
iiimself  been   and  continued    in    possession    of    the    mortgaged 
premises,  or  might  himself  maintain  an  ejectment  against  a  tenant 
in  possession ;  and  we  are  told  that  its  object  was  to  remove  a 
donbi  whether,  where  the  mortgagor  had  been  allowed  to  remain  in 
possession  more  than  twenty  years  after  the  forfeiture  of  the  mort- 
gage by  default  in  repaying  the  mortgage  money,  although  the 
interest  on  the  mortgage  continued  to  be    regularly  paid,   the 
mortgagee  could  maintain  an  ejectment  against  the  mortgagor  or 
his  tenants.    But  we  must  learn  the  object  of  the  Legislature  from 
the  language  of  the  statute :  and  it  clearly  appears  to  have  been, 
to  make  mortgages  an  available  security,  where  they  were  good  and 
valid  in  their  inception,  and  the  mortgagee,  having  received  pay- 
ment of  his  interest,  cannot  be  charged  with  any  laches.    This 
object  would  be  effectually  defeated  if  we  were  to  adopt  the  limited 
construction  proposed,  by  interpolating   the  words  necessary  for 
that  purpose,    in  the  vast  majority  of  mortgages  in  England  the 
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DoK  d.       mortgagor  is  not  in  the  actaal  possession  of  the  mortgaged  lands 

Pat  m  rr. 

r^  when  the  mortgage  is  executed,  and  they  afterwards  remain  in  the 

Eykk.        possession  of  his  tenants.     The  mortgagee  and  those  who  advise 
him  are  perfectly  satisfied  if,  apon  reference  to  a  conveyancer,  the 
title  to  the  premises  to  be  mortgaged  is  pronounced  good,  and,  upon 
a  reference  to  a  surveyor,  the  value  is  found  to  be  sufficient.    If  the 
mortgagee  receives  regular  payment  of  his  interest  under  the  mort- 
gage, he  never  enquires,  and  he  would  not  be  allowed  to  enquire, 
whether  rent  is  regularly  paid  by  the  tenants  to  the  mortgagor. 
The  mortgagor,  therefore,  according  to  the  defendant's  construe- 
[  *372  ]       ^Jqj^  q£  ^YiQ  statute,  by  omitting  to  receive  •rent  for  twenty  years  or 
to  obtain  a  written  acknowledgment  from  a  tenant,  may  place  tlie 
mortgagee  in  the  position  of  suddenly  finding  that  for  the  repay- 
ment of  the  mortgage  money  he  must  look  only  to  the  personal 
credit  of  an  insolvent.     On  the  other  hand  it  is  said  that,  although 
there  may  be  little  sympathy  for  a  person  who,  like  the  defendant, 
ungratefully  and  fraudulently  seeks  to  turn  long  continued  kindness 
into  the  means  of  robbing  a  benefactor,  we  must  regard  the  hard- 
ship which  may  be  thrown  upon  a  purchaser  for  value,  who  for 
twenty  years  has  been  in  undisputed  possession  of  the  estate.    But 
a  purchaser  can  only  be  affected  by  mortgages  executed  prior  to  his 
purchase ;  in  a  register  county  he  must  have  full  notice  of  a  prior 
mortgage,  or  it  is  void  as  against  him ;  and,  even  without  the 
benefit  of  a  register,  there  must  have  been  negligence  on  his  part  if 
an  existing  mortgage  is  not  discovered.    It  was  argued  before  us 
that  the  owner  of  an  estate,  who  is  himself  barred  by  a  tenant 
having  occupied  twenty  years  without  payment  of  rent  or  acknow- 
ledgment, might,  by  executing  a  mortgage,  and  payment  of  interest 
to  a  mortgagee,  vest  in  the  latter  a  right  of  entry  which  he  could 
not  exercise  himself :  but  by  such  a  mortgage  nothing  would  pass, 
under  stat.  8  &  4  Will.  IV.  c.  27,  s.  84,  the  right  of  the  owner  being 
extinguitihed  at  the  end  of  the  period  of  limitation. 

A  case  may  be  put,  where  a  person  who  has  occupied  as  tenant 
by  sufferance  nearly  twenty  years  without  payment  of  rent  or 
written  acknowledgment  might  be  deprived  of  the  benefit  of  the 
Statute  of  Limitations  by  the  owner  mortgaging  the  premises  and 
going  on,  for  a  great  many  years  afterwards,  paying  interest  to  the 
[  •dis  ]  mortgagee.  But  it  cannot  be  considered  to  have  been  *an  object  of 
the  Legislature  to  protect  the  interest  of  such  a  person.  The 
mortgagor  certainly  may,  in  some  cases,  gain  a  consequential 
advantage  by  our  construction  of  the  statute,  although  it  was 


r. 
Eybb. 
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passed   for  the  security  of  mortgagees.     Still,  without  this,  the       Dob  d. 
security  intended  to  be  given  to  mortgagees  cannot  be  enjoyed. 

Seeing  no  inconvenient  consequences  which  would  follow  from 
supposing  that  the  words  of  the  Legislature  were  used  in  their 
natural  and  grammatical  sense,  we  think  that  we  are  not  at  liberty 
to  put  any  forced  or  limited  construction  upon  them,  and  therefore 
that  the  lessor  of  the  plaintiff  is  entitled  to  our  judgment. 

MtUe  absolute. 


DOE  D.  BADDELEY  and  WALLER  v.  MASSEY(l).    mu 

(17  a  B.  373—382  ;  S.  C.  20  L.  J.  Q.  B.  434  ;  15  Jur.  1031.)  Jnm7,n. 

A  tenant  taking  in  land  adjacent  to  his  own,  by  encroachment,  must,  as         [  '^'^^  ] 
between  himself  and  the  landlord,  be  deemed,  primd  /acie,  to  take  it  as 
part  of  the  demised  land :  but  that  presumption  will  not  prevail  for  the 
landlord's  benefit  against  third  persons. 

The  landlord  of  A.  and  B.,  adjacent  closes,  mortgaged  them,  and 
afterwards  demised  A.  The  tenant  of  A.  built  upon  B.  without  leave  of 
the  landlord,  who,  on  permission  being  asked,  refused  it,  saying  he  had 
granted  rights  over  B.  to  occupiers  of  other  adjoining  lands.  The  tenant 
held  both  A.  and  li.  for  twenty  years,  paying  rent  to  the  landlord  under 
the  demise  of  A.,  but  not  expressly  in  respect  of  B. :  Held  that,  on  this 
eridenoe,  he  might  insist,  as  against  the  landlord,  on  a  twenty  years* 
occupation  of  B.  within  the  Beal  Property  Limitation  Act,  1833  (3  &  4 
WiU.  IV.  a  27),  ss.  2  and  3. 

On  a  purchase  of  lands  which  were  imder  mortgage,  the  purchaser  paid 
the  principal  and  interest  due  on  the  mortgage,  and  took  a  conveyance  in 
which  mortgagor  and  mortgagee  joined,  of  the  premises,  and  of  the  mort- 
gagor's equity  of  redemption  and  all  the  residue  of  his  interest : 

Held  that  the  purchaser  was  a  person  "claiming  under**  a  mortgage, 
within  the  Beal  Property  Limitation  Act,  1837  (7  Will.  IV.  &  1  Vict.  c.  28) ; 
and  that  the  twenty  years'  limitation  under  the  Eeal  Property  Limitation 
Act,  1833,  8.  2,  ran  from  the  paying  off  of  the  mortgage  and  interest. 

Ejectment  for  a  workshop  &c.,  and  one  acre  of  land,  in  the  parish 
of  St.  James,  Clerkenwell,  in  the  ^county  of  Middlesex.  Demises,  [  *374 
by  Baddeley  on  13th  and  by  Waller  on  12th,  of  April,  1850.  The 
plaintiff's  particular  of  demand  described  the  premises  as  a  piece 
of  ground  situate  between  the  backs  of  the  gardens  of  the  houses 
Nos.  9  and  10,  Wilmington  Square,  in  the  above  named  parish  (or 
part  of  the  said  gardens),  and  the  gardens  or  yard  of  houses  in 
John  Street,  Wilmington  Square,  aforesaid;  together  with  the 
workshop,  erections  and  buildings  standing  and  being  thereon. 

On  the  trial,  before  Coleridge,  J.,  at  the  sittings  in  Middlesex 
daring  last  Easter  Term,  it  appeared  that,  in  April,  1821,  the 

(I)  Dist-  Thomian  v.  France  [1897]  2  a  B.  143,  66  L.  J.  Q.  B.  706.— A.  0. 
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Doe  d.       Marquis  of  Northampton,  being  tenant  in  fee  of  a  piece  of  ground 
t.  called  Spa  Fields,  demised  certain  parcels  of  it  to  George  Goodwin 

Massky.  Iqj,  gg  years :  and  that  Goodwin,  in  May,  1822,  demised  part  of 
these  lands,  including  the  ground  now  in  question,  to  John  Wilson, 
a  builder,  for  95  years.  Houses,  9  and  10,  Wilmington  Square,  had 
already  been  built  upon  the  demised  lands.  In  July,  1822,  Wilson 
mortgaged  the  lands  to  Benjamin  Goode  for  the  residue  of  the 
term,  to  secure  payment  of  8,000Z.  In  1824  Goode,  by  conveyance 
to  which  Wilson  was  a  party,  assigned  the  mortgage  to  Stewart 
Marjoribanks  and  others.  In  June,  1825,  Wilson  executed  a  farther 
mortgage  to  George  Child  of  the  same  premises,  subject  to  the 
mortgage  last  before  mentioned. 

Wilson  continued  in  possession,  and,  on  26th  May,  1829,  demised 
a  part  of  the  mortgaged  lands,  adjoining  the  parcel  now  in  dispute, 
to  Massey,  the  defendant,  for  21  years.  Massey  soon  afterwards 
requested  Wilson  to  grant  him  a  lease  also  of  the  ground  now  in 
question  (being  at  that  time  waste)  for  the  purpose  of  building. 
Wilson  had  already  granted  a  right  of  way  over  this  ground  to  the 
[  ♦STs  ]  occupiers  of  9  and  10,  Wilmington  Square ;  ♦and  he  therefore 
declined  to  grant  Massey  the  lease,  or  any  permission  to  build  on 
the  spot ;  and  he  told  Massey  that,  if  he  built  there,  he  must  do  it 
on  his  own  responsibility.  Massey  then  built  on  this  piece  of  ground 
the  workshop  and  premises  described  in  the  particular,  Wilson  not 
interfering,  and  never  receiving  any  rent  in  respect  of  this  parcel. 

By  indenture  between  Marjoribanks  and  his  co-mortgagees  of  the 
first  part,  George  Child  of  the  second  part,  Wilson  of  the  third  part, 
and  Bobert  Child  of  the  fourth  part,  dated  20th  August,  1834,  the 
principal  and  interest  due  on  the  mortgages  being  then  paid  off, 
Wilson's  term  in  all  the  mortgaged  premises  was  assigned,  by 
direction  of  Wilson,  to  Bobert  Child  (the  party  paying  o£f  the  mort- 
gages), to  hold  free  from  the  said  mortgages ;  and  all  Wilson^s 
equity  of  redemption,  and  all  the  rest,  residue  <&c.  of  his  interest  in 
the  premises,  were  at  the  same  time  conveyed  to  B.  Child.  On  his 
death  his  executors,  according  to  the  directions  of  his  will,  sold  the 
premises,  and  assigned  the  term  to  William  Croft  Fish,  the 
purchaser.  On  the  death  of  Fish,  his  executor,  in  1846,  acting: 
under  the  directions  of  his  will,  sold  the  premises  and  assigned 
them  to  Bichard  Bock  Baddeley,  the  first  lessor  of  the  plaintiff. 
The  other  lessor  of  the  plaintiff,  Arthur  Waller,  claimed  under  a 
mortgage  from  Baddeley,  executed  in  1846. 

Massey  on  the  expiration  of  his  lease,  in  1850,  gave  up  the 
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premises  demised  to  him  by  Wilson,  but  refused  to  surrender  the        Dob  d. 
land  adjoining.  Baddklky 

It  was  urged  on  behalf  of  the  defendant  that  the  action  was  Massbt. 
barred  by  stat.  8  &  4  Will.  lY.  c.  27,  ss.  2,  8,  for  want  of  possession 
or  receipt  of  rent  within  twenty  years ;  and  that  the  claim  was  not 
saved  by  stat.  7  Will.  IV.  &  1  Vict,  c  28,  the  lessor  of  the  plaintiflf 
Baddeley  *not  being  a  person  '*  entitled  to  or  claiming  under  any  [  *376  ] 
mortgage  "  within  the  meaning  of  that  Act.  Coleridge,  J.  directed 
a  verdict  for  the  plaintiff  on  the  first  demise,  giving  leave  to  move 
to  enter  a  nonsuit.  The  defendant  had  a  verdict  on  the  second 
demise.  3f.  Chambers^  in  last  Easter  Term,  obtained  a  rule  nisi 
according  to  the  leave  reserved.    In  this  Term  (i), 

Knowles  and  Haickim  showed  cause : 

First,  the  defendant  cannot  dispute  that  he  held  the  close  in 
question,  down  to  1850,  as  tenant  to  Wilson  and  his  assigns.  This 
and  the  close  demised  in  1829  were  parts  of  one  estate  which  was 
in  the  hands  of  Wilson.  The  close  in  question  was  not  demised  by 
Wilson  to  Massey ;  and  it  is  said  that  others  had  riglitsover  it:  but 
Massey  encroached  upon  it  with  the  acquiescence  if  not  the  consent 
of  Wilson ;  and,  at  all  events,  any  encroachment  which  he  made 
daring  his  tenancy  must  be  taken  to  have  been  for  the  benefit  of 
his  landlord,  if  the  contrary  be  not  proved :  Doe  d.  Letvis  v.  Rees  (2), 
Doe  d.  Dunraven  v.  Williams  (3),  Doe  d.  Hanison  v.  Murrell  (4), 
Doe  d.  Uayd  v.  Jones  (6).  An  inclosure  of  waste  by  a  tenant  is  to 
be  presumed  to  have  been  made  for  the  landlord  and  with  his 
assent,  particularly  where  the  landlord  has  a  reversionary  interest 
in  such  waste :  Bryan  d.  Child  v.  Winwood  (6).  If  so,  the  close  here 
in  question  was  inseparable  from  the  land  demised  in  1829,  and 
should  have  been  given  up  with  it. 

(Lord  Campbell,  Ch.  J. :  The  principle  of  law  must  be  that  the 
^lessee  is  estopped  from  denying  that  the  whole  premises  are  those      [  *377  1 
which  were  demised  to  him.     It  would  be  strange  to  lay  down  that 
the  tenant  steals  for  the  benefit  of  his  landlord.) 

There  is  nothing  here  to  rebut  the  presumption  that  the  land  was 
taken  in  for  the  landlord's  benefit. 

(i;  June  7th.     Before  Lord  Camp-  (4)  8  Car.  &  P.  134. 

bell,  Ch.  J.,  Patteson,  Coleridge  and  (5)  71  B.  R.  772  (15  M.  &  W.  580). 

Erie.  JJ.  See  Andrews  v.  Ifaiies,  2  E.  &  B.  349). 

(2)  6  Car.  A  P.  610.  (6)  9  E.  E.  751  (1  Taunt.  208). 

;;i)  48  E.  R  792  (7  Car.  &  P.  332). 
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DoK  d.  (Lord   Campbell,  Cb.  J. :  If  it  was  so  taken,  the  landlord  is 

^\^^        thereby  entitled  as  against  the  tenant  who  took,  bat  not  as  against 
Massky.      ^  jtjjj.^  person.) 

If  that  person  did  not  interfere  for  twenty  years,  the  fact  might 
operate  as  against  him.  On  the  evidence  in  this  case,  the  tenant's 
conduct  is  not  that  of  a  person  encroaching  for  himself.  He  applies 
for  a  lease,  is  told  that  the  landlord  will  not  interfere  (having  a 
difScuIty  in  granting  the  lease,  on  accoant  of  his  own  conduct  with 
respect  to  a  right  of  way),  and  then  openly  proceeds  in  the  same 
manner  as  if  the  lease  had  been  granted. 

But,  further,  the  claim  of  the  lessor  of  the  plaintiff  is  saved  by 
stat.  7  Will.  IV.  &  1  Vict.  c.  28,  the  last  payment  of  interest  on 
Wilson's  mortgage  having  been  made  on  20th  August,  1884.  That 
statute  was  passed  expressly  for  the  relief  of  mortgagees,  whose 
rights  were  doubtful  under  stat.  8  &  4  Will.  IV.  c.  27. 

(Lord  Campbell,  Gh.  J. :  The  immediate  evil  contemplated  was 
that  the  statute  of  8  &  4  Will.  IV.  might  be  held  to  run  from  a 
default  in  payment  of  the  mortgage  money,  though  the  interest 
might  have  been  paid  for  nineteen  years  afterwards  (i).  But  the 
Act  may  apply  to  other  cases.) 

It  is  true  that,  in  this  case,  Wilson's  mortgage  was  paid  off  before 
Bobert  Child  acquired  the  title  from  which  that  of  Baddeley  is 
[  •378  ]  derived.  But  the  conveyance  to  Bobert  *Child  was  by  the  mort- 
gagor and  mortgagee;  and  stat.  7  Will.  IV.  &  1  Vict,  c  28, 
preserves  the  right  (for  twenty  years  after  any  payment  of  interest) 
to  any  person  "  entitled  to  or  claiming  under  "  any  mortgage. 

(Lord  Campbell,  Ch.  J. :  Whatever  right  of  entry  was  in  the 
mortgagee  passed  to  Bobert  Child  by  the  conveyance.) 

Knowles  referred  to  the  argument  on  behalf  of  the  plaintiff  in  IW 
d.  Palmer  v.  Eyre  (2). 

Chambers  and  John  Henderson,  contra  : 

First :  If  the  argument  on  the  other  side  be  correct,  Massey  was 

a  tenant  at  will  of  the  land  taken  in  by  encroachment ;  and  there 

has  been  no  notice  to  determine  the  will.    But  the  encroachment 

could  not  take  effect  for  the  benefit  of  the  landlord,  as  against  a 

(1)  See  Doe  d.  Jones  v.    WilliarM,  (2)  Ante,  p.  488. 

44  B.  R.  421  (5  Ad.  &  El.  291). 
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third  person.  It  was  pointed  out  in  argument,  in  Doe  d.  Lloyd  v.  Doe  d. 
Janes  {I),  that,  "  in  Doe  d.  Colclotigh  v.  Miilliner  (2),  Lord  Kbnyon  ^^^^=^«^ 
ruled,  that  an  encroachment  by  the  tenant  on  the  waste  did  not  massby. 
belong  to  his  landlord,  and  is  reported  to  have  revolted  at  the  idea 
that  the  tenant  could  make  his  landlord  a  trespasser."  Alder- 
Sun,  B.  remarked,  in  the  first-cited  case :  "  The  answer  to  that  is, 
that  the  presumption  may  be  rebutted  by  the  repudiation  of  the 
landlord,  as  well  as  by  the  acts  of  the  tenant."  Here  the  landlord 
refused  altogether  to  countenance  the  encroachment.  In  Doe  d. 
Coldough  V.  Mulliner  (2),  the  lord  was  a  third  person,  whose  rights 
could  not  be  affected  by  anything  that  took  place  between  the  land- 
lord and  tenant:  so,  in  the  present  case,  was  the  mortgagee.  In 
Doe  d.  Dunraven  v.  Williams  (3),  Coleridgb,  J.  said  :  "  Prima  facie, 
the  law  presumes  that  *every  inclosure  made  by  a  tenant  adjoining  [  *379  ] 
the  demised  premises  was  made  by  him  for  the  benefit  of  his  land- 
lord : "  but  he  added :  *'  and  there  is  no  evidence  in  this  case  to 
rebut  that  presumption."  **  If  you  think  that  the  defendant 
enclosed  the  laud  in  question,  as  he  has  said  he  did,  as  being  part 
of  the  premises  comprised  in  his  lease,  his  possession  was  not 
adverse."  The  question  is  one  of  evidence :  and  here  it  was  not 
put  to  the  jury  to  say  whether,  in  fact,  the  act  of  encroachment 
was  done  for  the  landlord's  benefit. 

(Lord  Campbell,  Ch.  J. :  We  think,  as  to  this  point,  that  the 
close  in  question  cannot  be  considered  part  of  the  demised  premises 
for  the  purposes  of  the  Act :  and,  if  it  was  not,  there  has  been  no 
acknowledgment  or  payment  of  rent  within  twenty  years  to  take 
the  case  out  of  stat.  8  &  4  Will.  IV.  c.  27,  sects.  2,  3.) 

Then,  secondly,  the  lessor  of  the  plaintiff  is  not  a  person  "  entitled 
to  or  claiming  under  any  mortgage  of  land  "  within  the  meaning  of 
Stat.  7  Will.  IV.  &  1  Vict.  c.  28.  He  claims  under  a  mortgagee, 
in  the  sense  of  tracing  title  through  him,  but  not  under  a  mortgage. 
The  mort^ges  in  this  case  were  at  an  end  when  the  term  passed  to 
Ik^bert  Child. 

^LoRD  Gaupbbll,  Ch.  J.:  The  mortgagees  were  parties  to  the 
conveyance ;  what  estate  was  in  them  ?) 

The  legal  estate. 

;i)  71  B.  B.  776  (16  M.  &  W.  584).  (;<)  48  B.  B.  792,  708  (7  Cnr.  &  P. 

(2)  5  B.  B.  744  (1  Esp.  N.  P.  C.  460).      332,  333). 
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DoK  d.  (Lord  Campbell,  Ch.  J. :  Was  not  the  estate,  such  as  they  had, 

t,.  conveyed  so  as  to  vest  in  Child  ?) 

BIASSBT. 

Child  became  possessed  of  the  original  estate  under  Goodwin^s  lease 
to  Wilson :  the  mortgage  was  immaterial  to  his  right.  The  statute 
applies  only  where  there  is  an  existing  mortgage  at  the  time  of 
action  brought.  It  was  to  avoid  doubtful  questions  between  actual 
mortgagors  and  mortgagees  under  stat.  8  &  4  Will.  IV.  c.  27,  that 
[  *380  ;  the  later  Act  was  passed.  *Sect.  28  of  the  former  statute  required 
a  written  acknowledgment  to  bar  the  mortgagee,  but  did  uot 
expressly  make  payment  of  interest  sufficient  to  prevent  bis  being 
barred.  That  is  remedied  by  stat.  7  Will.  IV.  &  1  Vict.  c.  28.  If 
the  former  Act  contemplated,  as  its  language  shows,  the  relations 
of  parties  under  existing  mortgages,  the  latter  must  be  construed  as 
having  the  same  view.  The  defendant  relies  on  the  strict  words  of 
the  statute,  and  a  clear  twenty  years'  possession.  When  the  pay- 
ment took  place  in  1884,  his  occupation  was  not  interfered  with  or 
noticed. 

(Fatteson,  J. :  A  mortgagee  does  not  consider  who  occupies  the 
premises. 

Lord  Campbell,  Ch.  J. :  No  mortgagee  throughout  England  and 
Wales  thinks  of  troubling  himself  as  to  who  occupies  the  premises, 
if  the  interest  is  paid.) 

In  Doe  d.  Goody  v.  CaHer  (i)  it  was  held  that  the  son's  tenancy 
under  the  father  was  not  determined  when  the  father  mortgaged 
the  premises.  The  construction  now  attempted  would  modify  the 
statutes  very  seriously.  In  the  case,  not  micommon,  where  by 
continued  non-payment  the  title  is  within  a  few  months  of  beiiio 
barred,  the  mortgagor,  by  a  payment  of  mortgage  money,  may  give 
himself  a  new  term  of  twenty  years.  That  was  not  the  intention  of 
the  last  statute,  which  was  intended  for  the  protection  of  mort- 
gagees, not  of  mortgagors.  As  long  as  the  mortgage  subsists,  it 
enures  to  the  ordinary  purposes  of  a  mortgage  in  securing  princi{ial 
and  interest ;  and  he  in  whom  it  is  vested  has  the  statutory  and 
other  rights  of  a  mortgagee.  But,  when  it  is  paid  o£f,  the  peculiar 
provision  of  stat.  7  Will.  IV.  &  1  Vict.  c.  28,  is  at  an  end,  and 
stat.  8  &  4  Will.  IV.  c.  27,  again  governs. 

t  H81  ]  (Erle,  J. :  Do  you  draw  any  distinction  between  the  mortgagi^e 

(1)  72  E.  K.  472  (9  Q.  B.  863). 
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himself  and  the  assignee  of  a  mortgage  ?    Do  you  say  that,  i*  a  ^^*  ''• 

mortgagee  takes  an  assignment  of  the  equity  of  redemption,  he  «. 

tliereby  loses  the  twenty  years  given  by  stat.  7  Will.  IV.  &  1  Vict.  Massby. 
c.  28?) 

Qua  purchaser,  be  is  like  any  other  person. 

(Erlb,  J. :  Very  often  the  mortgagee,  when  payments  get  into 
arresir,  finds  a  purchaser  of  the  mortgage  and  equity  of  redemption. 
You  say  that,  as  soon  as  a  fee  simple  is  created,  the  mortgagee's 
secmity  is  destroyed.) 

Cur.  adv.  rvlL 

LoBD  Campbell,  Gh.  J.  now  delivered  judgment: 

This  case  likewise  (i)  depends  upon  the  construction  of  stat. 
7  Will.  IV.  &  1  Vict.  c.  28.  During  the  argument  we  overruled  the 
point,  made  on  behalf  of  the  lessor  of  the  plaintiff,  that  the  bit  of 
ground  for  which  the  ejectment  was  brought  must  be  considered  as 
having  been  taken  and  occupied  by  him  as  part  of  the  demised 
premises  in  respect  of  which  rent  was  paid  ;  for  the  conduct  of  both 
parties  clearly  showed  the  contrary ;  so  that,  as  against  Wilson  or 
any  one  claiming  under  him,  other  than  a  mortgagee,  lapse  of  time 
vould  be  a  bar. 

The  real  question  here  is,  whether  the  lessor  of  the  plaintiff  can 
be  considered  **  entitled  to  or  claiming  under  "  a  mortgage.  He  is 
not  a  mortgagee,  nor  the  assignee  of  a  subsisting  mortgage ;  the 
mortgage  which  Wilson  had  created  in  1822  was  paid  off  in  1884, 
when  the  mortgagee  and  the  owner  of  the  equity  of  redemption 
conveyed  all  their  interest  to  the  person  under  whom  the  lessor  of 
the  plaintiff  claims. 

Although  he  is  not  entitled  to  the  mortgage,  we  think  that  he  [  »82  ] 
claims  under  the  mortgage.  In  no  other  way  can  the  statute  be 
made  effectual  for  the  protection  of  mortgagees.  According  to  the 
construction  we  put  upon  it  in  Doe  d.  Palmer  v.  Eyi'e  (2),  the  mort- 
gagee might  have  maintained  an  ejectment  after  the  expiration  of 
the  twenty  years,  or  he  might  have  transferred  this  right  of  action 
by  assigning  to  another  who  paid  him  off.  But,  suppose  that  the 
mortgage  deed  contains  a  power  of  sale,  may  the  mortgagee  not 
transfer  the  same  right  to  a  purchaser  ?  Is  the  purchaser  barred 
by  the  lapse  of  time,  and  may  he  recover  back  the  purchase  money 

{!)  Juilgmeiit    waa    given    imme-      Eyre,  awfe,  p.  448. 
diA'ely   before  in    Ifoe   d.  Palmer  v.  (i)  Ante,  p.  4S8. 

552— a 
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DoK  d.       which  went  in  satisfaction  of  the  mortgage  ?    If  so,  the  mortgage© 

Baddbley    ^j^^  j^^^  regularly  received  payment  of  his  interest  may  entirely 

MAfiSEY.      jQgg  jjjg  principal  from  the  mortgagor  having  omitted  to  receive 

rent  or  an  acknowledgment  from  the  tenant  for  twenty  years.    On 

payment  of  the  mortgage  money  the  mortgage  ceases  to  exist  as  a 

security  for  money ;  but  the  person  to  whom  the  mortgagee  conveys 

his  legal  interest  claims  under  the  mortgage,  although  the  equity  of 

redemption  should  likewise  be  conveyed  to  him. 

We  are  therefore  of  opinion  that  the  lessor  of  the  plaintifif  is 

entitled  to  our  judgment,  and  that  the  rule  to  enter  the  verdict  for 

the  defendant  must  be  discharged. 

Rtde  discharged. 


1851.  ABRAHAM  HIRST   v.  JOHN  HANNAH. 

June  17.  _    , 
(17  Q.  B.  383-389.) 

^  A  warraut  of  attorney,  to  confess  judgment  as  a  security  for  advances, 

was  attested  in  due  foim  b}*  an  attorne3%  acting  for  defendant  and  as  hii» 
attorney,  and  at  his  request,  but  who  also  acted,  in  the  transaction,  for  tli« 
plaintiff.  Defendant  was  informed  that  the  attorney  had  been  consulted 
by  plaintiff. 

The  warrant  was  executed  on  6th  March,  1847.  Judgment  was  signed  on 
19th  July,  1847 ;  and  a  fi.  fa.  shortly  after  issued,  but  was  not  executed. 
The  plaintiff,  after  the  judgment  was  signed,  gave  fresh  credit  to  the 
defendant  in  the  way  of  his  trade.  On  28th  June,  ]8dO,  a  levy  was  made. 
None  of  these  facts  were  concealed.  The  defendant  was  adjudged  a  bank- 
rupt on  29th  July»  1850.  A  rule  to  set  aside  the  warrant  of  attorney  and 
all  subsequent  proceedings  was  obtained  in  Trinity  Term,  1851 : 

Held,  that,  by  the  Judgments  Act,  1838  (I  &  2  Vict.  c.  110),  s,  9(1),  the 
attorney  acting  for  the  plaintiff  could  not  act  as  attorney  for  the  defendant, 
and  that  the  objection,  being  made,  must  prevail. 

Held,  also,  that  the  circumstances  above  stated  did  not  preclude  the 
assignees  of  the  bankrupt  defendant  from  raising  the  objection. 

SemhUy  that  lapse  of  time  after  execution  levied,  and  other  circumstances 
showing  that  the  plaintiff  was  knowingly  allowed  to  alter  his  positicHi  uu 
the  faith  of  a  judgment  thus  obtained,  may  preclude  the  defendant  or  his 
i-eprosentatives  from  raising  the  objection.     Sed  quaere. 

Atuerton,  in  this  Term,  obtained  a  rule  nisi  to  set  aside  the 
>varrant  of  attorney  and  judgment  and  all  ulterior  proceedings  in 
this  cause.  From  the  affidavits  on  both  sides  it  appeared  that,  on 
6th  March,  1847,  the  defendant  executed  a  warrant  of  attorney  to 
confess  judgment  in  the  Court  of  Queen's  Bench  for  4,000/.,  \^ith 
a  defeasance  stating  that  the  judgment  was  to  be  to  secure  pavmeut 
of  2,000/.  by  certain  instalments,  and  that  no  execution  was  to 
be  issued  till  default.     The  warrant  of  attorney  was  duly  filed; 

(1)  See  now  Debtors*  Act,  1869  (32  &  33  Vict.  o.  62),  s.  24.— A  C. 
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and  judgment  was  entered  up  on  19th  Jaly,  1847.     Soon  after,        Hirst 
default  was  made  in  payment  of  the  first  instalment ;  and  a  writ     HAXKAir. 
of  Ji,  fa.  then  issued,  bat  execution  was  stayed  by  the  plaintiff. 
On  28th  Jane,  1850,  a  levy  was  made,  and  the  goods  seized. 
Hannah,  the  defendant,  was  adjudged  a  bankrupt  on  29th  July, 
1850. 

The  present  rule  was  obtained,  on  28th  May,  in  this  Term,  on 
behalf  of  Hannah's  assignees,  on  the  *ground  that  the  warrant  [  *3S'  ] 
of  attorney  was  not  duly  attested.  It  was  attested  by  an  attorney 
in  due  form ;  but  the  objection  made  was  that  he  was  at  that 
time  the  attorney  acting  for  the  plaintiff.  As  to  this,  the  facts 
appeared  to  be,  that  the  witnessing  attorney  was  acquainted  with 
both  Hirst  and  Hannah;  that  Hirst  first  consulted  him  as  to 
the  kind  of  security  he  could  have,  when  he  suggested  a  warrant 
of  attorney;  and  that,  afterwards,  Hannah,  of  his  own  accord, 
came  to  the  attorney,  and  requested  him  to  prepare  a  warrant  of 
attorney.  Hannah  now  deposed  expressly  that  he  employed  the 
attorney  as  his  attorney;  that  in  selecting  him  he  was  not 
influenced  by  Hirst,  but  solely  by  his  confidence  in  an  old  friend ; 
and  that  he,  and  he  only,  paid  the  bill  of  costs ;  but  it  was  not 
denied  that,  besides  the  previous  consultation  with  Hirst,  of 
which  Hannah  was  informed  by  the  attorney  on  their  first  inter- 
view, the  same  attorney  received  the  warrant  of  attorney  from 
Hannah  and  kept  it  for  Hirst,  and  acted  as  Hirst's  attorney  in 
entering  up  judgment  and  issuing  execution. 

It  further  appeared  that  no  concealment  was  practised;  that 
the  petitioning  creditor,  and  assignee  of  Hannah,  was  aware  of 
the  jadgment;  and  that  Hirst  sold  Hannah  goods  on  credit,  in 
the  ordinary  course  of  business,  after  the  judgment  was  signed, 
which,  it  was  deposed,  he  would  not  have  done,  had  he  not 
believed  the  judgment  was  a  valid  security. 

Watson^  Coivling  and  Hugh  Hill  now  showed  cause: 

The  enactment  in  force  on  this  subject  is  stat.  1  &  2  Vict. 
c.  110,  8.  9,  which  enacts  that  "  no  warrant  of  attorney  *to  confess  [  •H85  ] 
judgment  in  any  personal  action,  or  cognovit  actionem^  given 
by  any  person,  shall  be  of  any  force  unless  there  shall  be  present 
some  attorney  of  one  of  the  superior  Courts  on  behalf  of  such 
person,  expressly  named  by  him  and  attending  at  his  request, 
to  inform  him  of  the  nature  ftnd  effect  of  such  warrant  or  cognovit^ 
before  the  same  is  executed ;   which  attorney  shall  subscribe  his 
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Hirst       name  as  a  witness   to  the  due  execution   thereof,  and  thereby 

Haknah.      declare  himself  to  be  attorney  for  the  person  executing  the  same, 

and  state  that  he  subscribes  as  such  attorney"  (i).    Now  here 

the  attesting  witness  is  shown  by  the  affidavits  to  have  been 

retained  by  Hannah  and  expressly  named  by  him. 

(Patteson,  J.:  But  he  had  been  in  previous  communication 
with  Hirst,  and  advising  him  on  the  matter:  and,  when  the 
warrant  of  attorney  was  executed,  it  was  given  to  him  to  keep 
for  Hirst.  Now  in  Sanderson  v.  Westley  (2)  it  was  said  by  my 
brother  Aldbrson  :  "  Wherever  there  is  but  one  attorney  present, 
it  ought  to  be  perfectly  clear  that  he  is  not  the  plaintiff's  attorney." 

Erle,  J. :  In  the  present  case  it  seems  clear  that  the  attorney 
was  named  by  Hannah  and  was  hcnCi  fide  acting  for  Hannah ; 
but  it  seems  also  that  he  was  acting  as  attorney  for  Hirst. 

Lord  Campbell,  Ch.  J. :  The  question  therefore  must  be  whether, 
consistently  with  the  decided  cases,  a  warrant  of  attorney  so  attested 
is  valid.) 

In  Walton  v.  Chandler  (3)  the  warrant  of  attorney  was  held  valid, 
though  the  attesting  attorney  was  in  effect  but  the  agent  of  the 
plaintiff's  attorney. 

(Pattbson,  J.  :  The  defendant  there  had  the  opportunity  of 
consulting  a  person  not  engaged  for  the  plaintiff  as  the  attorney 
here  was. 

[  •H8«  ]  Lord  Campbell,  *Ch.  J. :  You  cite  the  case  as  if  the  subscribing 

witness  there  was  really  acting  under  the  plaintiff's  attorney, 
and  only  nominally  the  defendant's  attorney.  But,  whatever 
the  facts  might  be,  the  Court  in  Walton  v.  Chandler  (s)  upheld 
the  warrant  of  attorney  on  the  ground  that  they  thought  the 
attesting  attorney  was  in  fact  the  attorney  of  the  defendant  only.) 

In  Haigh  v.  Frost  (4)  the  facts  were  exceedingly  like  the  present. 

(Coleridge,  J. :  There  the  decision  of  the  Court  proceeded  on 
the  express  ground  that  in  fact  the  attorney  was  not  acting  tot 
the  plaintiff  (5).) 

(1)  Debtors  Act,  1869  (32  &  33  Vict.  (4)  7  DowL  P.  C.  743. 

c.  «2),  8.  24.  (o)  See  this  stated  in  the  judpnent, 

(2)  6  M.  &  W.  98,  100.  7  Dowl  P.  C.  746. 

(3)  1  0.  B.  306. 
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At  all  events,  the  present  applicants  cannot  be  permitted  to  raise       Hirst 
the  objection ;    it  has  been  waived  by  lapse  of   time.    When   a     hannah. 
jadgment  has  been  signed,  and  execution  has  issued,  those  who 
come  to  set  aside  the  judgment  and  so  make  all  concerned  in  the 
execution  trespassers  by  relation  ought  to  do  so  promptly. 

(Pattkson,  J. :  Can  this  objection  be  waived  ?  Is  not  the  effect 
of  the  statute  to  make  a  warrant  of  attorney  not  properly  attested 
a  nullity?) 

It  may  be  so ;  and  the  judgment,  founded  on  it,  may  be  as  voidable 
as  if  it  had  been  entered  up  without  any  authority  at  all ;  but  the 
judgment  is  not  void ;  and  the  Court  do  not  set  it  aside  unless  on 
Ihe  application  of  some  person  who  has  a  right  to  make  that 
application.  Now  the  assignees  of  the  bankrupt  in  their  own 
time,  and  the  bankrupt  to  whom  they  are  privy,  have  knowingly 
allowed  the  plaintiff  and  the  sheriff  to  act  on  the  faith  of  the 
judgment;  execution  has  been  issued;  fresh  credit  has  been 
given ;  the  parties  have  altered  their  position  on  the  faith  of  this 
judgment;  and  the  assignees  are  therefore  precluded  from  taking 
the  objection. 

Peacock  and  Hall^  contra,  were  desired  by  the  Court  to  confine       [  387  ] 
their    argument  to    the    point   whether   the   assignees   of 
Hannah  were,  under  the  circumstances,  at  liberty  to  raise 
the  objection: 

The  objection  to  a  judgment  on  warrant  of  attorney,  that  the 
warrant  was  void,  cannot  be  waived :  Oripperv.Bri8tow{\).  In  Pri/or 
V.  Swaine  (2)  the  warrant  of  attorney  was  set  aside  five  years  after  it 
was  executed.  In  Cocks  v.  Edwards  (3)  the  judgment  was  set  aside, 
at  the  instance  of  the  defendant's  assignees,  more  than  a  year  after 
the  proceeds  of  an  execution  levied  had  been  paid  to  the  plaintiff. 

(Lord  Campbell,  Ch.  J. :  If  the  objection  may  be  taken,  it  must 
prevail ;  but  it  is  urged  against  you  that  the  defendant  has  taken 
fresh  credit  on  the  faith  of  this  judgment,  and,  after  he  has  done 
so,  it  would  be  against  all  justice  to  permit  him  or  those  privy  to 
him  to  take  any  objection  of  which  he  was  aware  at  that  time.) 

Even  in  such  a  case  as  is  supposed,  the  statute  is  imperative.    For 
the  purpose  of  preventing  frauds,  it  enacts  that  no  warrant  of 

(1)  6  M.  &  W.  807.  (3)  2  Dowl.  P.  C.  (N.  S.)  55. 

(2)  2  Dowl.  &  L.  37. 
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HiBST  attorney  ''  sliull  be  of  any  force  "  unless  the  defendant  has  at  the 
Hannah,  time  the  advice  of  an  attorney  acting  on  his  behalL  It  maBt 
always  be  known  to  the  defendant  that  he  has  not  had  this  advice; 
and,  in  almost  every  case  where  the  warrant  of  attorney  is  to  seeare 
a  loan,  the  advance  is  not  made  till  after  the  warrant  is  signed. 
To  establish  the  rule  therefore  that  a  subsequent  advance  precludes 
the  defendant  from  taking  the  objection  would  make  the  statate 
inoperative. 

(Erle,  J. :  Suppose  that  a  term  of  years  were  taken  in  execution, 

and  the  plaintiff,  having  l)Ought  it  from  the  sheriff,  proceeded  to 

[  ♦388  ]      buiicl  *upon  the  premises :  do  you  say  that  the  defendant  might 

wait  till  10,000/.  was  spent  in  improving  them,  and  then  come  and 

as  a  matter  of  strict  law  set  aside  the  judgment  and  execution  ?) 

It  is  difScult  to  say  that  there  are  not  possible  cases  estopping  a 
defendant  from  raising  the  objection ;  but  in  the  present  case  there 
are  no  advances  beyond  what  had  been  agreed  upon  on  the  treaty 
for  the  warrant.  The  general  credit  given  in  the  way  of  business 
is  too  remotely  connected  with  the  judgment  to  affect  the  question. 

Lord  Campbell,  Gh.  J. : 

I  should  be  unwilling  to  lay  it  down  that  no  lapse  of  time,  or 
fresh  dealings  between  the  parties,  could  preclude  the  defendant 
from  raising  an  objection  of  this  sort ;  but,  in  the  present  case,  I 
cannot  say  it  has  been  so  clearly  made  out  that  there  have  been 
any  such  fresh  dealings,  or  alteration  of  the  position  of  the  parties 
on  the  faith  of  the  judgment,  as  would  warrant  us  in  laying  down, 
for  the  first  time,  that  the  assignees  of  the  defendant  are  precludeil 
from  raising  the  objection. 

Then,  they  being  at  liberty  to  make  the  objection,  and  the 
objection  being  made,  it  must  prevail.  It  is  clear  that,  though  the 
attesting  attorney  was  acting  for  the  defendant,  he  was  also  actiu:: 
for  the  plaintiff. 

Patteson,  J. : 

I  think  the  words  of  the  Act  very  clearly  show  that  the  attesting 
attorney  must  be,  not  the  attorney  for  the  plaintiff,  but  another 
person.  I  think  that  under  no  circumstances,  and  in  no  case,  can 
the  attorney  who  is  acting  for  the  plaintiff  be  the  attorney  for  tht» 
defendant  within  this  statute ;  and,  if  a  defendant  chooses  to  say 
[  *389  ]      that  he  has  confidence  in  the  plaintiff's  ♦attorney,  and  will  employ 
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him  and  nobody  else,  he  ought  to  be  told  that  the  warrant  of        Hirst 
attorney  would  be  good  for  nothing,  and  that,  if  he  persists,  he     hannah. 
cannot  have  the  loan  or  the  security. 

But  in  this  case  it  is  urged  that  there  were  advances  after  the 
execution  of  the  warrant  of  attorney,  that  there  has  been  a  lapse  of 
time  since  the  judgment  was  signed,  and  levy  made,  and  that,  con- 
sequently, the  parties  are  precluded  from  now  raising  the  objection. 
And  so  I  should  have  said  if  it  had  not  been  for  the  strong  words  of 
the  Act.  But  it  is  very  difficult  to  separate  the  judgment  from  the 
warrant  of  attorney  which  the  Act  says  shall  be  of  no  force.  And, 
if  it  may  under  any  circumstances  be  s^t  up,  so  as  to  be  of  force,  I 
have  great  difficulty  in  saying  when  it  is  to  be  set  aside. 

COLERIDOB,  J. : 

I  also  think  the  rule  must  be  absolute  on  the  ground  that  a 
statute  intended  to  prevent  frauds,  by  requiring  formalities,  must 
be  strictly  observed  or  it  is  of  no  avail. 

Erle,  J. : 

I  fear  that  formal  provisions  intended  by  the  Legislature  to 
protect  persons  from  frauds  are  too  often  perverted  to  an  opposite 
purpose.  But  I  am  not  prepared  at  present  to  lay  down  any  rule, 
the  application  of  which  to  the  facts  of  the  present  case  would 
prevent  the  parties  before  us  from  raising  this  objection. 

Ride  absolute. 


TARLETON  v.  LTDDELL.  i85i. 

(17  Q.  B.  390—422;  S.  0.  20  L.  J.  Q.  B.  507  ;  15  Jur.  1170 ;  (in  equity)  4            ^^^*j  ^j 
De  G.  &  Sm.  5;J8.)  ' 

By  settlement  on  the  marriage  of  J.  T.  and  Isabella  afterwards  his  wife,  ■-  *  ^ 
a  moiety  of  certain  lands  was  conveyed  to  trustees,  to  the  use  of  J.  T.  and 
his  assigns  for  his  life ;  remainder  to  the  use  of  Isabella  and  her  assigns  for 
her  life ;  remainder  to  the  use  of  the  first  and  other  sons  of  J.  T.  by  Isabella 
sucoeflsively  in  tail  male ;  remainder  to  the  use  of  the  daughters  of  J.  T.  by 
Isabella  as  tenants  in  common  in  tail  general,  with  cross  remainders  between 
them ;  remainder  to  the  use  of  the  settlor,  A.  the  father  of  Isabella,  his  heirs 
and  assigns  for  ever.    J.  T.  was  seised  in  fee  of  the  other  moiety. 

By  indentures  executed  after  the  marriage,  iu  1815,  to  which  J.  T., 
his  said  wife,  and  J.  C.  T.  his  eldest  son  (then  of  age)  were  parties,  the 
settled  moiety  was  conveyed  to  a  tenant  for  the  purpose  of  sufferini^  a 
recovery,  and  the  unsettled  moiety,  with  other  lands  of  which  J.  T.  was 
seised  in  fee,  were  conveyed  to  trustees  and  their  heirs :  and  the  uses  of  the 
respective  conveyances  were  declared  as  follows : 

As  to  the  first  mentioned  moiety,  to  the  use  of  J.  0.  T.  and  his  heirs 
during  the  life  of  J.  T. ;  remainder  to  the  use  of  Isabella  and  her  assigns 


506 


1851.    Q.  B.     17  Q.  B.  390. 


rB.lL 


Tabllton 

r. 
LiDDELL. 


for  her  life :  and,  as  to  the  same  moiety  after  the  determinatioii  of  the  life 
estates,  and  also  as  to  the  moiety  and  lands  secondly  above  mentioned  from 
and  immediately  after  the  execution  of  this  conveyance,  to  the  nse  of 
J.  C.  T.  and  his  assigns  for  his  life,  remainder  to  the  use  of  the  first  and 
other  sons  of  J.  C.  T.  successively  in  tail  male ;  remainder  to  the  use  of 
£.  T.  the  younger  son  of  J.  T.  and  his  assigns  for  his  life ;  remainder  to  the 
use  of  the  first  and  other  sons  of  the  same  E.  T.  successively  in  tail  male; 
remainder  to  the  use  of  the  first  and  other  sons  thereafter  to  be  bom  to  J.  T. 
by  Isabella  or  any  future  wife  successively  in  tail  male ;  remainder  to  the 
use  of  M.,  the  only  daughter  of  T.,  and  her  assigns  for  her  life ;  remainder 
to  the  use  of  the  first  and  other  sons  of  M.  successively  in  tail  male; 
remainder  to  the  use  of  the  first  and  other  daughters  thereafter  to  be  born 
to  J.  T.  by  his  then  present  or  any  future  wife  successively  in  tail  male ; 
remainder  to  the  use  of  the  first  and  other  sons  of  the  body  of  J.  C.  T. 
successively  in  tail  general ;  remainder  to  the  use  of  the  first  and  other  aoni^ 
thereafter  to  be  bom  of  the  body  of  J.  T.  by  his  then  present  or  any  future 
wife  successively  in  tail  general ;  remainder  to  the  use  of  the  first  and  other 
sons  of  the  body  of  M.  (the  then  only  daughter)  successively  in  tail  general ; 
remainder  to  the  use  of  the  first  and  other  daughters  to  be  bom  of  the  body 
of  J.  T.  by  his  then  present  or  any  future  wife,  successively  in  tail  general ; 
remainder  to  the  use  of  J.  T.  in  fee.  The  recovery  was  suffered ;  A.  B. 
being  demandant,  0.  D.  tenant,  and  Isabella  and  J.  C.  T.  vouchees,  who 
vouched  the  common  vouchee. 

J.  T.  was  a  trader,  within  the  bankrupt  laws,  and  executed  the  convey- 
ances of  1815  with  intent  to  delay  and  defraud  his  creditors ;  but  J.  C.  T., 
his  son,  was  not  privy  to  that  intention.  J.  T.  became  bankrupt ;  and  his 
assignees  filed  a  bill  in  equity  to  set  aside  the  deeds  of  1815,  and  the 
recovery ;  and  a  decree  was  made,  declaring  the  same  void  as  against  the 
creditoi's,  and  the  ossignees  entitled  to  the  lands ;  it  was  also  ordered  that 
the  indentures  should  be  given  up  to  the  assignees  to  be  cancelled,  which 
was  done. 

The  assignees  afterwards  agreed  to  sell  their  interest  in  J.  T.*8  estates  to 
J.  C.  T. :  and  by  indentures  of  Jul)',  1821,  made  for  the  purpose  of  barring 
all  estates  tail,  remainders  &c.  in  and  expectant  on  the  first  mentioned 
moiety,  and  for  limiting  the  same  as  after  mentioned,  J.  C.  T.,  and  the 
assignees,  at  the  request  and  for  the  accommodation  of  J.  C.  T.,  bargained, 
sold  and  released  &c.  the  first  mentioned  moiety  to  G.  D.,  in  order  that  h«^ 
might  be  tenant  to  and  suffer  a  recovery,  which  was  declared  to  en nre  to  th^ 
use  of  the  assignees  during  the  life  of  J.  T.  the  father,  and,  from  and  after 
his  decease,  to  the  use  of  J.  C.  T.  in  fee ;  the  release  to  be  void  on  non-pay> 
ment  of  purchase- money  by  J.  C.  T.  The  recovery  was  suffered  accord- 
ingly, J.  C.  T.  being  vouchee.  And  afterwards,  by  indentures  of  MArrh. 
1823,  reciting  payment  of  the  said  purchase-money,  the  assignees  bargained, 
sold  and  released  &c.  to  J.  C.  T.  the  life  estate  of  J.  T.  in  the  first  mentioned 
moiety,  and  the  fee  simple  in  the  other  moiety. 

Afterwards,  J.  T.  and  his  \^ife  died ;  and  J.  C.  T.  sold,  and,  in  1849,  con- 
veyed by  deed,  the  fee  simple  of  the  entirety  to  a  purchaser  for  value. 

On  a  case  stated  for  the  opinion  of  this  Court,  whether  the  eldest  son  of 
J.  C.  T.  had  any  and  what  estate  or  interest  in  the  first  mentioned  moiety : 
Held; 

That  the  deed  of  1815  was  made  by  J.  T.  without  consideration,  and  was 
fraudulent  and  void  as  against  creditors  by  stat.  13  Eli*,  c.  5,  and  that 
nothing  passed  by  it  to  J.  C.  T. 

That,  J.  C.  T.  being  a  party  to  the  recovery,  its  operation  as  to  him  was 
not  preserved  by  stat  13  Eliz.  c.  5,  s.  4.    But  that  it  barred  the  estates  of 


V0L.LXXXV.1       1851.     Q.  B.     17  Q.  B.  890— 892.  507 

the  younger  brother  of  J.  0.  T.,  Lis  sister,  and  the  original  settlor,  they      Tablbton 
being  persons  having  remainder  or  reversion  within  sect.  4.  r. 

That,  if  the  release  of  1815  was,  under  these  circumstances,  wholly  Liddkll. 
vitiated,  the  recovery  of  1815  operated,  not  to  the  former  uses,  but  as  a 
simple  recovery  without  any  deed  to  lead  uses  :  and  that  J.  C.  T.  thereupon 
became  tenant  in  fee;  and  that,  even  if  he  had  continued  tenant  in  tail, 
bis  estate  became  a  fee  simple  by  the  recovery  and  deeds  of  1821  and  1823, 
and,  consequently,  his  eldest  son  had  now  no  interest. 

That,  whatever  order  might  have  been  made  by  the  Court  of  Chancery 
if  J.  C.  T.  had  interposed  to  prevent  the  deed  of  1815  (to  lead  uses) 
from  being  entirely  cancelled,  the  recovery,  as  the  case  now  stood,  enured 
to  the  use  of  J.  T.  for  life  (which  interest  passed  to  his  assignees),  with 
reinainder  to  J.  C.  T.  in  fee;  all  the  uses  declared  by  the  deed  of  1815 
being  void.    And 

That,  even  if,  under  that  deed,  J.  C.  T.  had  become  tenant  for  life  in 
remainder  with  remainder  to  his  first  son  in  tail,  yet  the  conveyance  by 
that  deed  was  a  voluntary  conveyance  within  stat  27  Eliz.  c.  4(1);  and 
void  (notwithstanding  the  recovery  in  1821)  as  against  a  purchaser  for 
value;  and  that,  on  the  conveyance  to  such  a  purchaser  in  1849,  the 
interest  of  J.  C.  T.,  having  become  by  the  recovery  of  1815  (for  want  of  a 
deed  to  lead  uses)  a  fee  simple  interest,  was,  by  the  conveyance  of  1849, 
transferred  to  the  purchaser. 

Vice-chancellor  Sib  J.  L.  E.  Bruce  sent  the  following  case  for 
the  opinion  of  this  Court  : 

By  indenture  dated  the  30th  day  of  September,  1790,  and  made  i  ^^^  3 
between,  and  executed  by,  Alexander  CoUingwood  of  Unthank  in 
the  county  of  Northumberland,  Esq.,  and  Isabella  CoUingwood, 
spinster,  second  daughter  of  the  said  A.  CoUingwood  by  Margaret 
his  wife,  of  the  first  part,  John  Tarleton  of  Liverpool,  Esq.  of  the 
aecond  part,  and  Clayton  Tarleton  of  Liverpool,  Esq.  and  Thomas 
CoUingwood  of  Gray's  Inn,  Esq.,  of  the  third  part,  one  undivided 
moiety  of  a  manor  and  hereditaments  in  the  county  of  Northumber- 
land, therein  particularly  described,  and  hereinafter  called  ''  The 
CoUingwood  Estates,"  was  conveyed  and  assured  unto  the  said 
Clayton  Tarleton  and  Thomas  CoUingwood  and  their  heirs.  To  the 
use  of  the  said  Alexander  CoUingwood,  his  heirs  and  assigns,  until 
a  marriage  then  intended  between  the  said  John  Tarleton  and 
l>:al)ella  CoUingwood  was  duly  had  and  solemnized ;  and,  after  the 
solemnization  thereof.  To  ♦the  use  of  the  said  John  Tarleton  and  [  *3^2  j 
his  assigns  for  his  life  without  impeachment  of  waste,  with 
remainder  to  the  use  of  the  said  C.  Tarleton  and  T.  CoUingwood 
and  their  heirs  during  the  life  of  the  said  John  Tarleton,  upon  trust 
to  preserve  the  contingent  uses  and  estates  thereinafter  limited 
from  being  defeated  or  destroyed;  with  remainder  to  the  use  of 
the  said  Isabella  CoUingwood  and  her  assigns  for  her  life;  with 

M;  See  now  Yoluntary  Conveyancee  Act.  1893  (66  &  57  Vict.  c.  21).— A.  0. 
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Taklbtow  remainder  to  the  use  of  the  said  C.  Tarleton  and  T.  Collingwood 
Ltddrlu  And  their  heirs  during  the  life  of  the  said  Isabella  Collingwood  (as 
before,  to  preserve  contingent  uses  i&c.) ;  with  remainder  to  the  use 
of  the  first  and  other  sons  of  the  said  John  Tarleton  by  the  saM 
Isabella  his  then  intended  wife  successively  in  tail  male;  witli 
remainder  to  the  use  of  the  daughters  of  the  said  John  Tarleton  by 
the  said  Isabella  his  wife  as  tenants  in  common  in  tail  general  with 
cross  remainders  between  them ;  with  remainder  to  the  use  of  the 
said  Alexander  Collingwood,  his  heirs  and  assigns  for  ever. 

The  marriage  between  the  said  John  Tarleton  and  Isabella 
Collingwood  was  duly  had  and  solemnized ;  and  there  was  issue  of 
the  said  marriage,  John  Collingwood  Tarleton  the  eldest  son,  an<l 
other  children.  The  said  John  Collingwood  Tarleton  attained  the 
age  of  twenty-one  years  before  the  18th  day  of  March,  1815. 

At  the  time  of  the  execution  of  the  indentures  of  the  17th  9x\i 
18th  days  of  March,  1815,  hereinafter  stated,  the  said  John  Tarleton 
was  seized  to  him  and  his  heirs  for  an  estate  of  inheritance  in  fee 
simple  of  and  in  the  other  moiety  of  the  said  Collingwood  estates, 
and  also  of  and  in  the  entirety  of  certain  estates  called  the  Ingram 
estates. 

By  indenture  of  bargain  and  sale,  dated  the  18th  day  of  March, 
[  •SOS  ]  1815,  duly  enrolled  &c.  (in  the  Common  ♦Pleas,  as  of  Easter  Term, 
55  Geo.  III.),  made  between  the  said  John  Tarleton  and  Isabella 
his  wife  of  the  first  part,  the  said  John  Collingwood  Tarleton  of  the 
second  part,  William  Ainge  of  the  third  part,  and  Robert  Blake  ol 
the  fourth  part,  the  said  John  Tarleton  and  Isabella  his  wife  ami 
the  said  John  Collingwood  Tarleton  did  grant,  bargain,  sell,  ratify 
and  confirm  unto  the  said  William  Ainge  and  his  heirs  the  saiJ 
undivided  moiety  comprised  in  the  said  indenture  of  settlement  of 
the  30th  day  of  September,  1790,  of  and  in  the  said  Collingwoo<l 
estates.  To  hold  the  same  unto  and  to  the  use  of  the  said  W.  Ain^e. 
his  heirs  and  assigns  for  ever,  to  the  intent  &c.  (that  Ainge  mijiht 
become  tenant  of  the  freehold  of  the  said  moiety  for  the  purpose  of 
suffering  a  recovery  &c. ;  Robert  Blake  to  be  demandant,  Williani 
Ainge  tenant,  and  Isabella  Tarleton  and  J.  C.  Tarleton  vouchees^ : 
which  recovery  when  suffered  it  was  thereby  declared  i^- 
(declaration  that  it  should  enure  to  such  uses,  upon  such  trusts, 
intents  and  purposes,  and  with,  and  subject  to  such  power?, 
provisoes,  &c.  as  were  or  should  be  expressed  by  the  indenture  *  f 
18th  March,  1815,  next  stated). 
By  indentures  of  lease  and  release  dated  respectively  the  ITtb 
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and  18th  days  of  March,  1815,  the  release  being  made  between  the     Tart.eton 
said  John  Tarleton  and  Isabella  his  wife  and  the  said  John  Colling-      liddeli.. 
wood  Tarleton  of  the  first  part,  the  said  John  Tarleton  of  the  second 
part,  William  Bichard  Cosway  and  Edward  Thurlow  of  the  third 
l>art,  and  Edward  Houghton  and  William  Ainge  of  the  fourth  part, 
after  reciting  the  said  indenture  of  bargain  and  sale  of  even  date 
with  the  now  stating  indenture,  and  reciting  that  the  said  John 
Tarleton,  Isabella  his  wife,  and  John  CoUingwood  Tarleton,  were 
severally  desirous  *of  declaring  the   uses  of  the  said   undivided       [  *394  ] 
moiety  intended  to  be  comprised  in  and  conveyed  by  the  aforesaid 
indenture  of  bargain  and  sale  and  the  said  common  recovery  to  be 
safiered  in  pursuance  thereof  as  aforesaid,  and  that  the  said  John 
Tarleton  was  desirous  of  conveying,  settling  and  assuring  the  said 
bereditaments  of  or  to  which  he  was  seized  or  entitled  for  an  estate 
of  inheritance  in  fee  simple  to  the  uses  and  upon  the  trusts  therein- 
after expressed  and  declared  of  and  concerning  the  same  premises 
respectively.  It  was  witnessed  that,  for  effectuating  such  intent  and 
purpose  as  aforesaid,  and  for  divers  other  good  and  valuable  causes 
and  considerations,   and    for   the  nominal  consideration  therein 
mentioned,  he  the  said  John  Tarleton  did  grant,   bargain,  sell, 
alien,  release  and  confirm  unto  the  said  W.  B.  Cosway  and  E. 
Tharlow,  and  their  heirs,  all  that  the  said  undivided  moiety  or 
equal  half  part  or  share  of  him  the  said  John  Tarleton  of  and  in 
the  said   CoUingwood  estates  and   hereditaments,   and   also  the 
entirety  of  the  said  Ingram  estates  and  hereditaments.  To  hold 
the  same  unto  the  said  W.  B.  Cosway  and  E.  Thurlow,  their  heirs 
and  assigns,  to  the  uses  and  upon  the  trusts  thereinafter  expressed 
and  declared  of  and  concerning  the  same:  and  it  was  further 
expressed,  agreed  and  declared,  by  and  between  the  said  parties 
thereto,  that  the  said  undivided  moiety  of  the  said  CoUingwood 
e&tates  and  hereditaments  comprised  in  and  conveyed  by  the  afore- 
said indenture  of  bargain  and  sale  of  even  date  therewith  should  be 
and  remain,  and  that  the  same  bargain  and  sale  and  the  said 
recovery  to  be  suffered  as  aforesaid  should  operate  and  enure,  and 
also  that  the  grant  and   release  thereinbefore  contained  should 
severally  operate  and  enure,  to  the  uses  and  upon  the  trusts  therein- 
after ^expressed  and  declared  of  and  concerning  the  same  premises       [  *395  ] 
respectively,  viz.:  As  to  the  said  undivided  moiety  of  the  said 
CoUingwood  estates  comprised  in  and  intended  to  be  conveyed  by 
the  aforesaid  indenture  of  bargain  and  sale  and  recovery  to  be 
goffered  in  pursuance  thereof  as  aforesaid,  To  the  use  of  the  said 
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Tarlrton     John  GoUingwood  Tarleton  and  his  heirs  during  the  life  of  the  said 
LiDDKLL.     J^^^  Tarleton   for  the  only  proper  use  and  benefit  of  him  the 
said  J.  C.  Tarleton  and  his  heirs,  with  remainder  to  the  use  of  the 
said  Isabella  Tarleton  and  her  assigns  for  life  without  impeach- 
ment of  waste :  And  as  to  the  said  undivided  moiety  of  the  said 
GoUingwood  estates  comprised  in  the  said  indenture  of  bargain  and 
sale,  from  and  after  the  determination,  and  subject  to  the  uses  and 
trusts  thereinbefore  declared  thereof,  and  also  as  to  the  other  undi- 
vided moiety  of  the  same  estates  and  as  to  the  entirety  of  the  said 
Ingram  estates,  from  and  immediately  after  the  execution  of  the 
now  stating  indenture,  To  the  use  of  the  said  J.  G.  Tarleton  and 
his   assigns  for  his  life    without  impeachment  of  waste;   with 
remainder  to  the  use  of  the  said  W.  B.  Gosway  and  E.  Thurlow 
and  their  heirs  during  the  life  of  the  said  J.  G.  Tarleton,  in  trust 
to  preserve  contingent  remainders ;  with  remainder  to  the  use  of 
the  first  and  other  sons  of  the  said  J.  G.  Tarleton  successively  in 
tail  male ;  with  remainder  to  the  use  of  Edward  Thomas  Tarleion, 
the  younger  son  of  the  said  John  Tarleton,  and  his  assigns,  for  his 
life,  without  impeachment  of  waste ;  with  remainder  (to  trustees, 
as  before,  during  the  life  of  Edward  Thomas  Tarleton,  to  preserve 
contingent  remainders) ;  with  remainder  to  the  use  of  the  first  and 
other  sons  of  the  said  Edward  Thomas  Tarleton  successively  in 
tail  male ;  with  remainder  to  the  use  of  the  first  and  other  sons 
[  *396  j       thereafter  *to  be  born  to  the  said  John  Tarleton  by  the  said  Isabella 
his  then  present  or  any  future  wife  successively  in  tail  male ;  with 
remainder  to  the  use  of  Margaret  Anne  Tarleton,  spinster,  the  only 
daughter  of  the  said  John  Tarleton,  and  her  assigns  for  her  life 
without  impeachment  of  waste ;    with  remainder   (to  trustees,  as 
before,  during  the  life  of  Margaret  Anne  Tarleton  to  preserve  con- 
tingent remainders) ;  with  remainder  to  the  use  of  the  first  and 
other  sons  of  the  said  Margaret  Anne  Tarleton  successively  in  tail 
male  ;  with  remainder  to  the  use  of  the  first  and  other  daughters 
thereafter  to  be  born  to  the  said  John  Tarleton  by  the  said  Isabella 
or  any  future  wife,  successively  in  tail  male ;  with  remainder  to 
the  use  of  the  first  and  other  sons  of  the  body  of  the  said  John 
GoUingwood  Tarleton  successively  in  tail  general ;  with  remainder 
to  the  use  of  the  first  and  other  sons  thereafter  to  be  bom  of  Uie 
body  of  the  said  John  Tarleton  by  his  said  present  or  any  future 
taken  wife,  successively  in  tail  general ;  with  remainder  to  the  use 
of  the  first  and  other  sons  of  the  body  of  the  said  Margaret  Anne 
Tarleton  successively  in  tail  general ;  wiih  remainder  to  ihe  use  uf 
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ihe  first  and  other  daughters  to  be  born  of  the  body  of  the  said     tarlkton 
John  Tarleton  by  his  then  or  any  after  taken  wife,  successively  in      liddell. 
iai]  general ;  with  remainder  to  the  use  of  the  said  John  Tarleton, 
his  heirs  and  assigns  for  ever. 

A  recovery  was  suffered  of  the  said  moiety  of  the  said  CoUing- 
wood  estates  comprised  in  the  said  settlement  of  the  80th  day  of 
September,  1790  (Easter  Term,  55  Geo.  III.) ;  and  therein  the  said 
H.  Blake  was  demandant,  the  said  W.  Ainge  tenant,  and  the  said 
Isabella  Tarleton  and  J.  C.  Tarleton  were  vouchees,  who  vouched 
over  the  common  vouchee. 

The  said  John  Tarleton  was,  in  and  previously  to  the  month  of  [  397  ] 
March,  1815,  and  at  the  time  of  the  execution  of  the  said  several 
indentures  of  bargain  and  sale  of  the  18th  March,  1815,  and  inden- 
tures of  lease  and  release  of  the  17th  and  18th  March,  1815,  indebted 
to  various  persons,  and  a  trader  subject  to  the  bankrupt  laws :  and 
the  said  several  indentures  bearing  date  the  17th  and  18th  March, 
1815,  were  made  and  executed,  and  the  said  common  recovery  was 
soffered,  with  the  intent  on  the  part  of  the  said  John  Tarleton 
thereby  to  delay,  hinder  and  defraud  the  creditors  of  the  said  John 
Tarleton  in  their  lawful  actions  against  him,  and  in  the  recovery 
uf  their  debts  from  him :  but  the  said  John  CoUingwood  Tarleton 
was  not  party  or  privy  to  such  intent,  but  believed  and  supposed 
ihat  the  said  deeds  were  intended  for  another  and  a  different  object, 
and  not  for  the  purpose  of  defeating  or  delaying  the  creditors  of 
ihe  said  John  Tarleton. 

The  case  then  stated  that  a  commission  of  bankrupt,  under  the 
Great  Seal,  dated  22nd  June,  1815,  was  issued  against  John 
Tarleton,  directed  &c.,  and  that,  under  such  commission,  John 
Tarleton  was  duly  found  and  declared  a  bankrupt;  and  certain 
assignees  were  appointed,  to  whom  the  Commissioners  assigned  (on 
July  11th,  1816)  all  the  lands,  tenements  and  hereditaments  &c. 
whereof  John  Tarleton  at  the  time  he  became  bankrupt,  or  since, 
had  any  estate,  right,  title  or  interest,  liahendum  to  the  use  of  the 
assignees,  their  heirs  and  assigns,  subject  to  mortgages,  charges 
Jtc,  if  any,  in  trust  &c.  (for  themselves  and  all  other  the  creditors 
of  J.  T.  seeking  relief  under  the  commission). 

The  case  then  stated  that  the  assignees  (one  of  those  first  named 
having  died  and  another  being  substituted)   filed  *  their  bill  of      [  *S98  ] 
complaint  in  the  High  Court  of  Chancery  against  the  said  John 
CoUingwood  Tarleton  and  the  said  John  Tarleton  and  Isabella  his 
wife,  Edward  Thomas  Tarleton,  Margaret  Anne  Tarleton  (then  out 
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Tablbton  of  the  jurisdiction  of  the  Court),  William  Ainge,  Robert  Blake, 
LiDDBLu  William  Richard  Cosway  (then  out  of  the  jurisdiction  of  the  Court), 
Edward  Thurlow,  Edward  Houghton  and  Edward  Falkner,  as 
defendants  thereto,  in  order  to  set  aside  the  said  several  deeds  of 
the  17th  and  18th  days  of  March,  1815,  and  the  said  common 
recovery,  as  void  against  the  creditors  of  the  said  John  Tarleton. 
And,  by  the  decree  made  on  the  hearing  of  the  said  cause  on  the 
2nd  day  of  July,  1819,  by  the  then  Master  of  the  Rolls,  it  was, 
among  other  things,  ordered  that  the  parties  should  proceed  to  a 
trial  at  law  in  his  Majesty's  Court  of  Eing*s  Bench,  at  the  next 
Assizes  to  be  holden  in  and  for  the  County  Palatine  of  Lancaster, 
on  one  or  more  issue  or  issues  to  try  the  validity  of  the  said  inden- 
ture of  bargain  and  sale  bearing  date  the  18th  day  of  March,  1815, 
and  the  said  recovery  suffered  in  pursuance  thereof,  and  also  of  the 
said  indentures  of  lease  and  release  dated  respectively  the  17th  and 
18th  days  of  the  said  month  of  March,  1815 :  in  which  said  issue 
or  issues  the  said  James  Barnes,  John  Hornby  and  Benjamin  Bolfe 
(J.  Tarleton*s  assignees)  were  to  be  plaintiffs,  and  the  said  J.  C. 
Tarleton,  W.  Ainge,  R.  Blake,  E.  Thurlow,  E.  Houghton  and  E. 
Falkner  were  to  be  defendants. 

In  pursuance  of  the  said  decree,  the  said  parties  proceeded  to  a 
trial  of  the  said  issue  at  the  Summer  Assizes  for  the  County 
Palatine  of  Lancaster  in  the  j^ear  1819 ;  when  the  jury  impannelled 
to  try  such  issue  found  that  the  said  several  deeds,  conveyances 
[  *au9  ]  *and  recovery  were,  and  each  of  them  was,  void  and  fraudulent  in 
the  law  as  against  the  creditors  of  the  said  John  Tarleton. 

The  said  cause  came  on  to  be  heard  again  before  the  Master  of 
the  Rolls  on  the  16th  day  of  December,  1819  ;  when  it  was  decreed 
that  the  said  indenture  of  bargain  and  sale  dated  the  18th  day  of 
March,  1815,  and  the  recovery  suffered  in  pursuance  thereof,  and 
also  the  said  indentures  of  lease  and  release  dated  respectively  the 
17ih  and  18th  days  of  March,  1815,  were  fraudulent  and  void  as 
against  the  creditors  of  the  said  John  Tarleton  the  bankrupt,  and 
the  plaintiffs  in  the  said  cause  as  the  assignees  of  his  estate  anti 
effects,  and  that  the  said  plaintiffs  were  entitled  to  have  possession 
of  the  premises  comprised  in  the  said  several  indentures  deiivereil 
up  to  them.  A  further  order  was  made  in  the  said  cause  on  the 
12th  day  of  March,  1821,  whereby  it  was  ordered  that  the  said 
several  indentures  should  be  delivered  up  to  the  said  assignees  to 
be  cancelled.  The  said  several  indentures  were,  in  pursuance  of 
the  said  order,  delivered  up  to  the  said  assignees,  and  were  cancelled. 
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The  said  assignees  of  the  said  John  Tarleton  subsequently,  with     Tarlbton 
the  consent  of  the  Lord  Chancellor  sitting  in  bankruptcy,  agreed      liddbll. 
to  sell  their  interest  in  the  said  Collingwood  estates  to  the  said 
John  Collingwood  Tarleton  for  the  sum  of  80,000Z.,  which  was  paid 
to  them  by  the  said  J.  C.  Tarleton. 

By  indentures  of  lease  and  release  dated  the  5th  and  6th  days  of 
July,  1821,  the  release  being  made  between  the  said  J.  Hornby,  &c. 
(the  assignees),  of  the  first  part,  the  said  J.  C.  Tarleton  of  the  second 
part,  the  said  William  Ainge  of  the  third  part,  and  *Edgar  Taylor       [  *ioo  ] 
of  the  fourth  part :  It  was  witnessed  that,  for  barring  and  destroy- 
ing all  estates  tail  and  all  remainders  and  reversions  thereupon 
expectant  or  depending  of  and  in  the  moiety  or  half  part  or  share 
thereby  released  of  and  in  the  hereditaments  thereinafter  described, 
and  for  limiting  and  settling  the  said  moiety  or  half  part  or  share 
in  the  manner  thereinafter  mentioned,  and  for  the  nominal  con- 
sideration therein  mentioned,  they  the  said  &c.  (the  assignees)  at 
the  request  and  by  the  direction  and  for  the  accommodation  of  the 
said  John  Collingwood  Tarleton,  testified  by  his  being  a  party  to 
and  executing  the  now  stating  indenture,  did,  and  each  of  them  did, 
bargain,  sell,  alien,  release  and  confirm,  and  the  said  J.  C.  Tarleton 
did  grant,  bargain,  sell,  alien,  release  and  confirm,  unto  the  said 
Uilliam  Ainge  and  to  his  heirs  and  assigns,  during  the  life  of  the 
said  John  Tarleton,  the  said  moiety  of  the  said  Collingwood  estates 
comprised  in  the  said  indenture  of  settlement  of  the  80th  day  of 
September,  1790 ;  To  hold  the  same  unto  the  said  William  Ainge 
and  his  heirs  during  the  life  of  the  said  John  Tarleton  to  the  use  of 
the  said  W.  Ainge  and  his  heirs  and  assigns  during  the  life  of  the 
Baid  John  Tarleton,  to  the  intent  that  the  said  W.  Ainge  might 
become  perfect  tenant  of  the  freehold  of  the  said  undivided  moiety 
or  half  part  or  share  of  and  in  the  said  hereditaments,  against  whom 
one  or  more  good  and  common  recovery  or  common  recoveries 
might  be  bad  and  suffered  thereof  in  such  manner  as  therein- 
after mentioned :  and  it  was  thereby  declared  that  the  said  common 
recovery  and  all  other  common  recoveries,  fine  and  fines,  should  be 
and  enure  to  the  use  of  the  said  J.  Hornby,  &c.  (the  assignees), 
their  heirs  and  assigns,  ♦during  the  natural  life  of  the  said  John      [  Noi  ] 
Tarleton  the  father,  and,  from  and  after  the  decease  of  the  said 
J.  Tarleton  the  father,  to  the  use  of  the  said  J.  C.  Tarleton  his 
heirs  and  assigns  for  ever  and  to  and  for  no  other  use,  intent  or 
purpose  whatsoever ;  and  it  was  thereby  declared  &c.  (declaration 
that,  if  J.  C.  Tarleton,  his  heirs,  executors  &c.  should  not  pay  the 
R.B. — rou  LXZXV.  ^^ 


/ 


614  1851.     Q.  B.     17  Q.  B.  401—402.  [b.r. 

Tablbton     assignees,  or  their  assigns,  the  sum  of  80,000/.  on  or  before  6ih  of 

LiDDELL.     January  then  next,  the  release  or  other  assurance  by  those  presents 

made  by  the  assignees  should  determine  and  be  void,  and  it  should 

be  lawful  for  them  to  enter  upon  and  hold  the  said  undivided  moiety 

thereby  released,  in  their  former  estate). 

In  pursuance  of  the  said  indenture,  a  recovery  was  suffered 
(Trinity  Term,  2  Geo.  IV.),  wherein  the  said  Edgar  Taylor  was 
demandant,  the  said  William  Ainge  tenant,  and  the  said  John 
Collingwood  Tarleton  vouchee,  who  vouched  over  the  common 
vouchee,  of  the  said  moiety  of  the  said  Collingwood  estates  and 
hereditaments. 

By  indentures  of  lease  and  release  dated  respectively  the  6th  and 
7th  days  of  March,  1823,  the  release  being  made  between  the  said 
J.  Barnes,  &c.  (the  assignees),  of  the  first  part,  Ambrose  Lace  of 
the  second  part,  and  the  said  John  Collingwood  Tarleton  of  the 
third  part,  reciting  that  the  said  J.  Barnes,  &c.  (with  the  consent 
and  approbation  of  the  creditors  of  the  said  John  Tarleton  duly 
convened  for  that  purpose)  contracted  and  agreed  with  the  said 
J.  C.  Tarleton  for  the  absolute  sale  to  him  the  said  J.  C.  Tarleton, 
at  the  clear  price  and  sum  of  80,000/.,  of  the  said  life  estate  of  the 
said  John  Tarleton  in  one  moiety,  and  the  fee  simple  in  possession 
of  the  other  moiety,  of  the  said  Collingwood  estates,  and  all  other 
[  *402  ]  the  estate,  right,  title  or  interest  ^of  him  the  said  John  Tarleton  in 
or  to  the  same :  It  was  witnessed  that,  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  30,000Z.,  paid  by  the  said 
J.  C.  Tarleton  to  the  said  J.  Barnes,  &c.  (the  assignees),  they  the 
said  J.  Barnes,  &c.  did,  and  each  of  them  did,  bargain,  sell,  alien, 
release  and  confirm  unto  the  said  J.  C.  Tarleton  and  to  his  heirs 
and  assigns,  for  and  during  the  natural  life  of  (he  said  John 
Tarleton,  all  that  undivided  moiety  in  and  by  the  said  indenture 
of  settlement  of  the  80th  day  of  September,  1790,  granted  and  con- 
veyed of  and  in  the  said  Collingwood  estates,  to  bold  the  same 
unto  and  to  the  use  of  the  said  J.  C.  Tarleton,  his  heirs  and  assigns, 
for  and  during  the  life  of  the  said  John  Tarleton :  and  it  was  further 
witnessed  that,  in  further  pursuance  of  the  said  agreement,  and 
for  the  considerations  aforesaid,  the  said  J.  Barnes,  &e.  (the 
assignees)  did  bargain,  sell,  alien,  release  and  confirm  unto  the  said 
J.  C.  Tarleton  and  to  his  heirs  and  assigns,  all  that  the  other 
undivided  moiety  of  the  same  estates,  to  hold  the  same  unto  the 
said  J.  C.  Tarleton  and  his  heirs  to  the  use  of  the  said  J.  C.  Tarleton 
his  heirs  and  assigns  absolutely  and  for  ever. 
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The  said  John  Tarleton  and  Isabella  his  wife  died  before  the     Tarlbton 

y^r  1843.  LIDDELL. 

The  said  John  Gollingwood  Tarleton  has  lately  sold  the  fee  simple 
and  inheritance  of  the  entirety  of  the  said  Gollingwood  estates  to 
the  said  defendant  Henry  Thomas  Liddell  for  a  large  sum  of 
money,  which  has  been  paid  to  him  by  the  said  Henry  Thomas 
Liddell:  and,  by  indentures  duly  executed,  and  dated  the  1st  day 
of  April,  1849,  and  made  between  the  said  J.  G.  Tarleton  of  the 
one  part  and  the  said  H.  T.  Liddell  of  the  other  part,  *the  said  [  •403  ] 
J.  C.  Tarleton,  in  consideration  of  such  sum  of  money,  has  con- 
veyed and  assured  the  entirety  of  the  said  Gollingwood  estates 
unto  and  to  the  use  of  the  said  H.  T.  Liddell,  his  heirs  and  assigns 
for  ever. 

All  the  property  of  the  said  John  Tarleton  has  been  got  in  and 
disposed  of  under  his  bankruptcy :  and  the  proceeds  thereof  have 
been  applied  in  payment  of  his  debts  proved  under  the  said 
bankruptcy,  and  have  been  insufficient  for  the  payment  of  such 
debts  in  full. 

The  plaintiff  Banastre  Tarleton  is  the  eldest  son  of  the  said 
John  Gollingwood  Tarleton. 

Either  of  the  parties  is  at  liberty  to  refer  to  any  of  the  deeds  or 
documents  stated  in  this  case,  which  are  to  be  considered  as  though 
they  had  been  set  forth  at  full  length. 

The  question  for  the  opinion  of  the  Gourt  is.  Whether  the  plaintiff 
Banastre  Tarleton  has  any  and  what  estate  or  interest  in  the  moiety 
of  the  said  Gollingwood  estates  comprised  in  the  said  indenture  of 
settlement  of  the  80th  day  of  September,  1790. 

The  cose  was  argued  in  last  Term  (i). 

Peacock^  for  the  plaintiff: 
First.  The  conveyance  by  John  Tarleton  of  17th  and  18th  March, 
1815,  was  not  void  as  against  creditors  within  stat.  18  Eliz.  c.  5. 
J.  G.  Tarleton,  the  son,  gave  up  his  estate  tail  in  the  settled  moiety 
of  the  Gollingwood  estates,  and  acquired,  in  return,  his  father's  life 
estate  in  that  moiety,  together  with  a  life  estate  to  himself  in  all 
the  estates.  The  transaction  was  a  purchase  by  the  father  of  part 
of  his  son's  estate  under  the  settlement  for  a  consideration;  the 
adequacy  *of  the  consideration  cannot  be  measured ;  it  was  not  [  *404  ] 
merely  colourable,  and  is  sufficient  as  against  creditors:  Roe  d. 

(1)  April  25th.     Before  Lord  CampbeU,  Ch.  J..  Patteson,  Wightman  and 
Erie,  JJ. 

38-2 
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Tabletom     Hamerion  v.  Mitton  (i).     The  son  was  not  cognizant  of  his  lather's 
liiDDBLL.     debts  when  he  executed  the  deeds. 

(Lord  Campbell,  Ch.  J. :  Were  not  these  matters  decided  by  the 
equity  suit  and  action  at  law  ?) 

J.  G.  Tarleton  was  no  party  to  those.  If  the  conveyance  here  had 
been  a  bill  of  sale  of  goods,  it  would  have  been  valid,  as  having 
consideration  to  support  it,  though  there  was  an  intention  to  defeat 
creditors :  Holbird  v.  Anderson  (2) ;  Pickstock  v.  Lyater  (3) ;  Wood  v. 
Dixie  (4).  No  distinction  can  be  drawn,  on  this  point,  between 
real  estate  and  chattels:  and  goods  transferred  by  bill  of  sale 
could  not  be  recovered  back  merely  because  the  vendor  had  sold 
them  knowing  that  he  should  become  bankrupt,  and  had  spent  the 
money. 

(Lord  Campbell,  Ch.  J. :  However  small  the  consideration  for 

the  sale  ?) 

Unless  it  were  so  small  as  to  prove  collusion  with  the  purchaser, 
that  would  make  no  difiference.  Here,  collusion  on  the  part  of 
J.  C.  Tarleton  is  negatived.  It  is  true  that  the  creditors  gain  no 
benefit :  but  that  would  equally  have  been  the  case  if  the  consideraiioo 
.    had  been  marriage. 

(Lord  Campbell,  Ch.  J. :  They  not  only  gain  nothing,  but  they 
lose  the  Ingram  estates  and  the  unsettled  half  of  the  CoUingwood 
estates.  And  the  father,  John  Tarleton,  obtains  no  real  quid 
pro  quo.) 

He  gets  a  resettlement  of  his  estate. 

(Lord  Campbell,  Ch.  J.:  Only  a  change  in  his  own  marriage 
settlement,  leaving  the  uses  not  essentially  altered.) 

Even  the  surrender  by  J.  C.  Tarleton  of  his  own  estate  tail  is  a 
consideration  as  against  creditors. 

[  *405  ]  (Lord  Campbell,  Ch.  J. :  He  probably  thought  he  ^was  bettering 

his  own  position.) 

Fatteson,  J. :  If  this  conveyance  was  void  against  creditors,  it  is 

(1)  2  Wils.356.  (3)  16  B.  E.  300  (3  M.  &  S.  371). 

(2)  6  T.  E.  236.  (4)  68  R.  R.  590  (7  Q.  B.  892), 
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void  against  the  purchasers  from  J.  C.  Tarleton.  You  are  seeking  Tablvton 
to  upset  all  the  proceedings  which  have  taken  place  in  the  liddkll. 
twenty-one  years  since  the  decree  in  Chancery. 

Lord  Campbbll,  Ch.  J.:  Did  the  Vigb-Ghangbllob,  in  sending 
this  case,  intend  us  to  consider  whether  the  decree  in  Chancery 
was  void  ?    Unless  he  wished  it,  I  think  we  ought  not. 

W.  T.  S.  Daniel,  with  Peacock,  stated  that  the  objection,  before 
the  Vice-Chancellor,  was  to  the  plaintiffs  title  generally,  and  that  the 
case  was  not  stated  with  a  view  to  any  one  question  in  particular, 
though  the  principal  dispute  was,  supposing  the  conveyance  to  have 
been  void  as  against  creditors,  what  the  consequence  would  be. 

J.  V.  Prior,  with  Crompton,  contra,  said  that  the  case  had  not 
been  fully  argued  when  referred  to  this  Court  by  the  Vicb- 
Chamcellob.) 

The  plaintiff  is  entitled  to  contend  that  the  view  on  which  the 
decree  of  1819  was  grounded  is  incorrect. 

(Pattbson,  J.:  Your  argument  suggests  a  very  easy  mode  of 
defrauding  creditors,  by  conveying  a  man's  life  estate  to  his  son, 
ihe  son  being  ignorant  of  the  design. 

Lord  Campbell,  Ch.  J. :  And  the  conveyance  being  made  on  any 
consideration,  however  slight.) 

Secondly,  assuming  the  father's  deed  to  have  been  ineffectual  as 

against  his  creditors,  the  recovery  operated,  as  against  them,  to  all 

the  uses  except  those  which  affected  the  estate  of  the  father :  that 

is  to  say,  his  life  estate  would  be   subject  to  the  claim  of  his 

creditors,  but  the  recovery  would  take  effect  to  the  uses  declared  by 

J.  C.  Tarleton,  and  the  remainders  limited  by  his  deed  would  be 

valid  under  stat  13  Eliz.  c.  5,  s.  4,  which  is  introduced  expressly 

to  protect  recoveries.     *Otherwise,  if  a  recovery  were  suffered  under       [  *^^  ] 

eircumstances  like  the  present,  the  son  wishing  to  cut  off  the  estate 

tail,  and  joining  in  the  recovery  for  that  purpose,  the  creditors 

might  prevent  the  son  from  taking  the  fee.     The  recovery  here  was 

valid  in  law :  the  conveyance  is  void  by  the  statute,  as  against  the 

creditors  only.    An  elegit  sued  out  by  them  could  have  operated 

only  on  John  Tarleton's  estate :   it  could  not  have  affected   the 

estate  tail  limited  to  the  son.     Nor  could  the  cancellation  of  the 

deed  devest  that  estate.     The  decision  in  the  equity  suit,  to  which 

the  now  plaintiff  was  no  party,  cannot  bind  him  here :  Nathan  v. 
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Tarlkton  Giles  (1).  But,  supposing  the  recovery  void,  still  the  grandson,  the 
LiDDBLL.  now  plaintiff,  has  the  estate  tail.  His  father,  J.  C.  Tarleton,  was 
tenant  in  tail,  and  might,  by  his  deed  of  1815,  convey  a  base  fee, 
subject  to  be  devested  by  entry  of  the  issue  in  tail :  MacMl  v. 
Clarke  (2),  Doe  d.  Daniel  v.  Woodroffe  (3).  And,  here,  the  issue  in 
tail  does  not  enter,  but  is  the  very  person  who  takes  the  estate  tail 
through  J.  C.  Tarleton  under  this  conveyance. 

(Patteson,  J. :  If  there  has  been  no  valid  recovery,  he  will  lie  in 
by  remitter,  and  not  under  his  father's  deed.) 

The  remitter,  at  ny  rate,  does  not  take  effect  during  J.  C. 
Tarleton's  life.  And,  whether  the  plaintiff  be  remitted,  or  in  of 
a  new  estate,  he  is,  at  all  events,  in  by  a  legal  title. 

Thirdly,  the  question  is,  whether  the  settlement  of  1815  is  void 
as  against  a  subsequent  purchaser  from  J.  G.  Tarleton,  by  stat 
[  ^407  ]  27  Eliz.  c.  4.  A  conveyance,  to  ♦be  void  under  that  Act,  must  be 
purely  and  entirely  voluntary,  and  must  have  that  character  at 
the  time  when  it  is  executed.  If  there  was  any  consideration, 
it  is  not  voluntary  within  the  statute :  and  this  is  consistent  with 
the  law  laid  down  in  Doe  d.  Otley  v.  Manning  (4).  Now,  in  the 
present  case,  when  the  conveyance  of  1815  was  executed,  there 
was  clearly  some  consideration  to  the  son,  J.  C.  Tarleton,  who 
is  expressly  found  to  have  been  unacquainted  with  the  fraud. 
There  would  have  been  no  question  as  to  this  if  John  Tarleton  had 
not  had  creditors.  It  would  be  very  dangerous  to  hold,  upon  strict 
views  as  to  consideration,  that  a  re-settlement  of  estates  between 
father  and  son  was  void  against  subsequent  purchasers  from  the  son. 
Almost  every  re-settlement  of  this  kind  might  be  found  voluntary, 
if  the  question  were  raised.  Assuming  that  there  was  consideration 
at  the  time  of  the  conveyance,  it  is  not  vitiated  by  a  failure  of  the 
consideration  afterwards  ;  as  by  eviction.  And,  supposing  that  the 
recovery  was  originally  good,  J.  C.  Tarleton  could  not  defeat  it  by 
his  own  subsequent  sale.  He  himself  could  not  have  disturbed  the 
re-settlement :  can  he  place  a  purchaser  in  a  better  situation  than 
his  own? 

(1)  15  E.  B.  581  (5  Taunt.  558).  reyersed  (in  part  only)  the  judgment 

(2)  2  Tjd.  Ray.  778.  of  the  Court  f»f    Exchequer  in   /*••' 
(:i)  81  R  R.  401  (2  H.  L.  0.  811),      d.  Daniel  v.    Woodruff,  10  11.  iV  \V, 

affirming  the  judgment  of  the   Ex-      608. 

chequer  Chamber  in   W(H>droffe  v.  Afc  (4)  9  R.  R.  503  (9  East,  59), 

d.    Dainrl,    15   M.   &   W.    709,  which 
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(Erle,  J. :  The  question  is,  whether  John  Tarleton  received  a     Tarleton 
good  bo7id  Jide  consideration   for  the  conveyance  made  to  J.  C.      Liddbll. 
Tarleton  in   1815 ;    it    being  found   that    that    conveyance  was 
Tolontarily  made,  for  the  purpose  of  defeating  creditors.) 

Crompton,  contra,  was  stopped  by  the  Court  as  to  the  first 
point : 

As  to  the  second  :  Supposing  Liddell,  the  subsequent  purchaser, 
to  be  out  of  the  question,  no  ♦estate  could  pass  to  the  plaintiff  [  *408  ] 
under  the  conveyance  of  1815,  which  has  been  expressly  found 
by  verdict  to  be  fraudulent  on  the  part  of  John  Tarleton,  and 
declared  void  on  that  ground  by  a  decree,  which  was  followed  up 
by  an  order  for  cancelling  the  indentures.  Had  any  estate  passed 
by  the  deeds,  the  Master  of  the  Bolls  would  have  directed  a 
re-conveyance,  not  a  cancellation.  But,  supposing  that  some 
estate  (as  a  base  fee)  passed  at  the  time  of  conveyance,  yet,  the 
conveyance  being  without  consideration  and  so  fraudulent  within 
Stat.  13  Eliz.  c.  5,  it  becomes  void  when  the  creditors  come  in  to 
impeach  it,  and  is  so  for  all  purposes,  and  as  to  all  persons ;  the 
law  then  considers  that  there  was  not  a  good  estate  at  any  time, 
even  before  the  creditors  interfered.  The  same  principle  was 
recognised  in  the  case  of  sale  of  a  chattel,  when  the  sale  was 
avoided  by  reason  of  fraud,  in  Mutray  v.  Mann  (1). 

(Erlb,  J.  mentioned  sect.  4  of  stat.  13  Eliz.  c.  5.) 

That  is  designed  to  protect  tenants  in  tail  who  have  an  interest  in 

the  entail  being  cut  off;  not  to  qualify  the  operation  of  the  Act  as 

to  persons  under  mercantile   liabilities.     This   Court  has  held, 

where  a  lease  was  expressly  surrendered  in  consideration  of  having 

a  new  lease,  and  the  new  lease  proved  to  be  a  bad  execution  of  a 

power,  that  the  surrender  was  inoperative ;  and  this  although  the 

new  lease  was  not  absolutely  void   but  voidable   only:    Doe  d. 

Earl  of  Egremont  v.  Courtenay  (2).     And,   as   to  the   supposition 

of  a  base  fee  passing,  it  is   said  in  Roe  d.  Earl  of  Berkeley  v. 

Archbishop  of  York  (3)  (referred  to  in  the  last-cited  case) :  "  There 

is  no  case  or  authority  which  says,  that  if  a  conveyance  *cannot       [  *^o^  ] 

operate  '  in  the  way  intended '  to  pass  the  estate  intended,  that  it 

shall  operate  in  another  way  to  pass  an  estate,   which   was  not 

intended,  and  not  within  the  contemplation  of  the  parties.     *  And 

(1)  76  B.  B.  686  (2  Ex.  638,  541).  (3)  8  R  R.  413  (G  East,  86,  106). 

(J)  75  R.  E.  600  (U  a  B.  702). 
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tauleton  though  the  manner  of  passing  an  estate  i&  not  to  be  r^arded;' 
LiDDKLL.  y^^i  *  ^be  intent  is  to  be  regarded,  what  estate  is  to  pass,  and  to 
whom  ? '.  And  so  it  is  laid  down  by  Lord  Ch.  J.  Willbs  in  his 
Report,  687"  (i).  Onions  v.  Tyrei'{2),  as  to  the  eflfect  of  a  will 
intended  to  revoke  a  prior  will  and  substitute  new  provisions,  bat 
imperfectly  executed,  bears  some  analogy  to  this  case.  It  being, 
then,  impossible,  in  the  present  case,  that  the  uses  could  take 
effect  as  intended,  the  conveyance  effects  nothing.  At  most, 
assuming  that  something  passed,  the  uses  would  result  back. 

As  to  the  third  point :  Doe  d.  OUey  v.  Manning  (3)  fully  recog- 
nizes the  doctrine,  laid  down  in  Lord  Townshend  v.  Windham  (4), 
that,  under  stat.  27  Eliz.  c.  4,  every  voluntary  conveyance  is 
void,  where  there  is  a  subsequent  conveyance  for  value,  even 
though  there  be  "no  fraud  in  that  voluntary  conveyance,  nor 
the  person  making  it  at  all  indebted."  It  makes  no  difference 
that  the  purchaser  knew  of  the  fraudulent  conveyance :  GoocVm 
case  (5).  In  Roc  d.  Hamcrton  v.  Mitton(Q)  there  was  abundant 
consideration.  The  present  case  does  not  at  all  resemble  those 
of  conveyances  by  way  of  marriage  settlement :  but,  even  in  those, 
the  conveyance  has  not  been  held  good  as  against  subsequent 
purchasers,  where  it  did  not  carry  out  the  bargain  upon  which  the 
settlement  was  based,  but  did  something  which  the  conveying 
[  Nio]  painty  was  not  bound  to  do:  Doe  *d.  Bai-ncs  v.  Roice  (7) ;  though 
he  probably  acted  in  the  belief  that  he  was  fulfilling  an  obligation. 
And,  in  a  marriage  settlement,  a  remainder  to  the  settlor's  brother 
has  been  held  void  under  the  statute,  as  against  a  purchaser: 
Johnson  v.  Legard  (s)  ;  though  a  limitation  in  such  a  settlement  to 
the  issue  which  the  settlor  might  have  by  a  future  marriage  had 
been  held  valid  in  Clayton  v.  Earl  of  Wilton  (9).  A  limitation  in 
a  marriage  settlement  of  an  estate,  the  property  of  the  wife,  to 
her  brothers  and  sisters,  was  held  void  under  the  statute,  in 
Cottcrell  V.  Homer  (lo).  The  distinctions  are  nice ;  but  the  principle 
is  that  the  settlement,  to  prevail  against  the  statute,  must  be 
grounded  upon  some  consideration  beneficial  to  the  settlor,  and 
not  merely  on  the  desire  of  benefiting  or  assisting  the  person  in 
whose  favour  the  provision  is  made.     The  concurrence  of  such 

(1)  Roe  d.   Wilkinson  v.  Tranmarr,  (6)  2  Wils.  356. 
Willos,  682.  (7)  4  Bing.  N.  C.  737. 

(2)  1  P.  Wms.  343.  (8)  18  B.  R.  301  (6  M.  &  S.  60). 

(3)  9  R.  R.  503  (9  East,  59,\  (9)  18  R  B.  307  (6  M.  &  S.  67,  •*.). 

(4)  2  Yg&,  Sen.  1,  10.  (10)  60  R.  R.  387  (13  Sim.  506). 

(5)  5  Co.  Rep.  60  a. 
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person  (being  a  necessary  part;)  in  the  settlement  is  not  sufficient,  Tablrton 
unless  such  concurrence  was  made  matter  of  bargain  with  the  liddbll. 
settlor:  Doe  d.  Baver stock  v.  Rolfe  (i),  where  Ooodright  d. 
Iliunphrq/s  v.  Moses  (2)  and  other  cases  are  cited.  To  create  a 
valuable  consideration,  the  party  joining  must  relinquish  some- 
thing, and  not  virtually  take  back  all  he  gave :  Russel  v.  ITam- 
mond  (3) ;  which,  with  Goodright  d.  Humphreys  v.  Moses  (2),  is  com- 
mented upon  in  Roberts  on  Fraudulent  Conveyances,  pp.  271 — 274. 

Peacock,  in  reply : 

No  decision  has  laid  it  down  that,  in  a  case  of  mutual  convey- 
ances, a  defect  in  the  title  on  one  side,  by  wbich  the   title   is 
subsequently  prejudiced,  *annul8  the  conveyance  on  the  other.       [•4il] 
The  case  is  different  from  that  of  exchanges.     The  decision  in  Doe 
d.  Earl  of  Egremont  v.  Courtenay  (4)  applies  strictly  to  the  case  of 
lease  and   surrender:    if  nothing  was   really  taken   out  of  the 
reversion  in  granting  the  supposed  new  lease,  the  old  lease  was 
not  merged.    Doe  d.  Baverstock  v.  Rolfc  (5)  decided  only  that  a 
settlement,    otherwise    voluntary,    was   not    made    valid   by  the 
concurrence  of  certain  parties.     Qoodiight  d.  Humphreys  v.  Moses  (2) 
was  simply  a  case  of  no  consideration,  and  not  at  all  similar  to 
the  present.     The  Court  will  not  extend  the  doctrine  of  voluntary 
conveyance  farther  than  it  was  carried  in  Doe  d.  Otley  v.  Manning  («). 
If  the  present  transaction  is  invalidated,  it  is  so  simply  by  the 
statutory  provision  of  18  Eliz.  c.  5,  and  not  by  relation  to  any 
other  act  done,  as  in  bankruptcy.     Supposing  the  bankrupt  laws 
out  of  the  question,  John  Tarleton,  if  he  had  not  conveyed,  would 
have  been  entitled  to  the  rents  and  profits  of  the  estate  till  the 
r'reditors  sued  out  an  elegit;    and  then  he  could  not  have  been 
called  upon  to  refund  what  he  had  taken.    A  person  to  whom  he 
(-'^nveys  is  in  the  same  situation.     The  transaction  is  not  affected, 
under  the  statute  of  Elizabeth,  by  relation  back  to  any  other  act,  as 
in  l)ankraptcy.    And,  supposing  that  the  conveyance  of  1815  were 
in  question  as  an  act  of  bankruptcy,  no  such  relation  is  established ; 
^ince  nothing  appears  as  to  the  debt  of  the  petitioning  creditor, 
from  whom   the  other  creditors,  and  the  assignees,  derive  their 
rights  under  the  commission :  Tope  v.  Hockin  (7). 

Cur.  adv,  rult. 

(I)  47  R  R.  687  (8  Ad.  &  El.  650,  (4)  75  B.  K.  600  (11  Q.  B.  702). 

'^:2).  (5)  47  R.  R.  687  (8  Ad.  &  El.  650). 

:2)  2  W.  Bl.  1019.  (6)  9  R.  R.  503  (9  East,  59). 

('J)  1  Atk.  13,  16.  (7)  7  B.  &  0,  101. 
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Tablbton     Lord  Campbell,  Ch.  J.  now  delivered  the  judgment  of  the  Couet. 

V, 

LiDDELL.  The  question  in  this  case  being,  whether  the  plaintiff,  Banastre 
[  412  ]  Tarleton,  an  infant,  had  any  estate  or  interest  in  certain  estates 
comprised  in  an  indenture  of  settlement  of  the  80th  of  September, 
1790,  of  which  estates  a  common  recovery  was  suffered  in  Easter 
Term,  1815,  it  is  material  to  see  who  were  the  parties  living  and 
interested  in  the  estates  at  the  time  of  that  recovery. 

John  Tarleton,  the  grandfather  of  the  plaintiff  (then  a  trader 
within  the  bankrupt  laws),  was  tenant  for  life,  with  remainder  to 
his  wife  Isabella  for  life,  with  remainder  to  his  son  John  Collingwood 
Tarleton  (the  father  of  the  now  plaintiff)  in  tail  male,  with  remainder 
to  the  younger  son  of  John  and  Isabella  Tarleton,  viz.  Edward 
Thomas  Tarleton,  in  tail  male,  with  remainder  to  Margaret  Anne 
Tarleton,  the  daughter  of  John  and  Isabella  Tarleton,  in  tail  general, 
with  remainder  to  Alexander  Collingwood  (the  original  settlor)  in 
fee.  John  Collingwood  Tarleton  had  attained  twenty-one  years 
of  age  in  1815,  but  was  not  married  till  many  years  afterwards. 

An  indenture  of  bargain  and  sale,  dated  18th  March,  1815,  was 
executed,  by  which  John  Tarleton,  Isabella  his  wife,  and  J.  C. 
Tarleton,  joined  in  making  William  Ainge  a  tenant  to  the 
pnecipe  for  the  purpose  of  suffering  a  common  recovery  in  which 
Eobert  Blake  should  be  demandant,  to  such  uses  as  should  1^ 
expressed  in  another  indenture  of  the  same  date.  That  recovery 
was  suffered,  in  which  Isabella  Tarleton  and  J.  C.  Tarleton  were 
vouchees,  who  vouched  over  the  common  vouchee.  It  is  plain  that 
there  were  proper  parties  to  this  recovery,  and  it  was  in  all  respects 
[  ♦413  ]  *regular.  By  indenture  of  lease  and  release  of  the  17lh  and  Ibih 
March,  1815,  John  Tarleton  and  Isabella  his  wife  and  J.  C 
Tarleton  being  parties  to  the  release,  the  uses  of  the  recovery  were 
declared  to  be  to  J.  C.  Tarleton  and  his  heirs  during  the  life  of 
John  Tarleton  for  his  own  proper  benefit,  with  remainder  to 
Isabella  Tarleton  for  life,  with  remainder  to  J.  C.  Tarleton  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail  male,  with 
remainder  to  Edward  Thomas  Tarleton  for  life,  with  remainder  lo 
his  first  and  other  sons  in  tail  male,  with  remainder  to  Margaret 
Anne  Tarleton  for  life,  with  remainder  to  her  first  and  other  sons  in 
tail  male,  with  sundry  other  remainders  to  unborn  children ;  and 
with  the  ultimate  remainder  to  John  Tarleton  in  fee.  By  the  same 
indentures  other  estates  of  which  John  Tarleton  was  seised  in  fef 
were  conveyed  by  him  to  the  same  uses,  except  that  J.  C.  Tarleton 
was  to  take  an  immediate  estate  for  his  life  in  them. 
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John  Tarleton  was  at  the  time  insolvent,  and  knew  that  he  was    tarleton 
so;  and  all  this  was  done  by  him  for  the  purpose  of  defrauding  his      uddkll. 
creditors ;  but  J.  C.  Tarleton  was  ignorant  of  the  insolvency  and  of 
the  intended  fraud. 

John  Tarleton  soon  afterwards,  on  the  22nd  June,  1815,  became 
bankrupt ;  and,  on  the  11th  July,  1816,  the  usual  conveyance  of 
all  his  estates  and  property  was  made  to  his  assignees  on  their 
petition.  The  Court  of  Chancery,  on  the  2nd  July,  1819,  directed 
an  issue  at  law  to  try  whether  the  deeds  and  recovery  were 
fraudulent  and  void  in  law  as  against  the  creditors  of  John 
Tarleton.  The  issue  was  tried  ;  and  the  jury  found  that  they  were 
fraudulent  and  void  as  against  the  creditors.  After  this  finding,  the 
Coart  of  Chancery,  on  the  16th  December,  *1819,  decreed  that  the  [  *4i4  ] 
deeds  of  recovery  were  fraudulent  and  void  as  against  the  creditors, 
and  that  the  assignees  were  entitled  to  possession,  and,  on  the  12th 
March,  1821,  further  ordered  that  the  deeds  should  be  delivered  up 
to  the  assignees  to  be  cancelled,  which  was  done  accordingly.  The 
decree  does  not  profess  to  reverse  the  recovery  or  to  set  it  aside ; 
nor  indeed  had  the  Court  any  power  or  jurisdiction  to  do  either  one 
or  the  other ;  but  the  Couut  ordered  the  deeds  to  be  cancelled, 
which  they  clearly  had  jurisdiction  to  do :  and,  if  by  that  decree 
and  order  the  deeds  of  17th  and  18th  March  to  lead  the  uses  of  the 
recovery  became  wholly  inoperative,  the  present  plaintiff  cannot 
have  any  interest  in  the  estates,  because  it  is  only  by  the  release 
giving  J.  C.  Tarleton  an  estate  for  life  only,  with  remainder 
to  his  first  son  in  tail  male,  that  the  plaintiff  can  found  any 
claim. 

It  was  contended  for  the  plaintiff  that  the  proceedings  in 
Chancery  were  altogether  wrong :  that  the  deeds  of  17th  and  18th 
^larch,  1815,  were  executed  on  good  considerations  and  valid  in 
law :  but  no  consideration  given  to  J.  C.  Tarleton  for  extinguishing 
his  estate  tail  in  remainder  and  taking  back  only  an  estate  for  life 
was  shown,  except  that  of  having  his  father  J.  Tarleton's  estate 
for  life  in  the  settled  property,  and  also  an  estate  for  his  own  life 
in  the  unsettled  property,  conveyed  to  him.  That  conveyance 
lieing  clearly  fraudulent  and  void  within  stat.  18  Eliz.  c.  5,  nothing 
whatever  passed  to  J.  C.  Tarleton  by  the  deeds  ;  and,  the  considera- 
tion having  utterly  failed,  not  by  matter  ex  post  facto,  but  by  reason 
of  the  original  fraud  in  J.  Tarleton,  the  father,  nothing  in  his 
estates  ever  passed  to  his  son ;  and  the  case  stands  the  same  as  if 
there  had  never  been  any  consideration  or  professed  consideration 
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Tablbtoh  whatever.  The  *caBe  of  Roe  d.  Hamerton  v.  Mitton  (i),  which  was 
LiDDBLL.  relied  on  by  the  plaintiff's  counsel,  is  wholly  different  from  the 
[*ii6]  present;  for  there  the  party  conveying  and  settling  the  land  did 
take  a  benefit,  and  had  a  good  consideration,  in  having  part  of  his 
lands,  of  which  he  was  seised  in  fee,  discharged  from  an  annuity. 
We  are  therefore  clearly  of  opinion  that  the  proceedings  in 
Chancery  were  quite  right.  The  only  question  is,  what  is  the  effect 
of  them  with  regard  to  the  estate  of  J.  G.  Tarleton  in  which  the 
assignees  of  his  father  John  Tarleton  had  no  interest. 

The  4th  section  of  stat.  18  Eliz.  c.  6,  was  relied  on  as  showing 
that  a  recovery,  though  fraudulent  within  that  statute,  would  stand 
good  as  to  other  parties,  and  therefore  that,  as  J.  G.  Tarleton  was 
no  party  to  any  fraud,  it  would  stand  good  as  to  him,  and  enure  to 
the  uses  which  he  had  declared  by  bis  deed.    Now  the  words  of 
that  section,  when  examined,  clearly  show  that  it  applies  only  to 
persons  who  are  not  parties  to  the  recovery,  but  have  estates  in 
remainder  or  reversion  subsequent  to  and  expectant  on  the  estates 
of  those  who  are  parties  to  the  recovery.    This  section  speaks  of 
recoveries  had  "  against  tenant  in  tail,  or  other  tenant  of  the  free- 
hold, the  reversion  or  remainder,   or  the  right  of  reversion  or 
remainder,  then  being  in  any  other  person  or  persons ; "  and  enacts 
that  every  such  recovery    "shall    as  touching  such  person  and 
persons  which  then  had  any  remainder  or  reversion"    "stand, 
remain  and  be  of  such  like  force  and  effect,  and  of  none  other  *'  as 
if   this  Act  had  never  been  made.    It  is  plain  that  the  persons 
[  •lie  ]      here  spoken  of  are  not  those  against  whom  the  recovery  is  •had. 
No  doubt  at  all  can  exist  as  to  the  meaning,  supposing  a  recovery 
to  be  suffered  by  tenant  in  tail  in  possession ;  nor  can  it  make  any 
difference  that  in  this  case  the  tenancy  in  tail  was  in  remainder ; 
for  the  recovery  is  had  not  only  against  the  immediate  tenant  to 
the  praecipe  but  against  the  vouchee.      The  meaning  of  the  clause 
evidently  is  that,  although  the  uses  of  -a  fraudulent  recovery  shall 
not  prevail  to  defraud  creditors,  yet  that  the  recovery  shall  stand 
good  to  bar  those  in  remainder  or  reversion,  as  if  there  had  been 
no  fraud.    J.  G.  Tarleton  is  not  a  person  having  a  remainder  or 
reversion  within  the  meaning  of  the  section  of  the  statute ;  and 
therefore  nothing  that  he  has  done  in  regard  to  the  recovery  can 
be  affected  by  it :  and  the  now  plaintiff  was  not  such  a  person;  for 
he  was  not  bom  till  many  years  afterwards.    But  Edward  Thomas 
Tarleton  (the  younger  brother  of  J.  G.  Tarleton),  and  Margai^t 

(I)  2Wi!8.  356. 
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Anne  Tarleton  bis  sister,  and  Alexander  Gollingwood  the  original     Tarleton 

settlor,  may  be  said  to  have  been  persons  having  a  remainder      Liddell. 

or  reversion :  and  therefore  as  regards  them  the    recovery  may 

stand  good  and  in  force  under  that  section   of  the  statute.      It 

woald  however  only  stand  good  as  a  recovery  simply,  so  as  to  bar 

their  estates,  wholly  independent  of  the  question  as  to  the  operation 

of  the  deed  to  lead  the  uses. 

Now,  if  that  deed,  namely  the  release  of  18th  March,  1815,  be 
wholly  vitiated  and  done  away  with  by  the  fraud  of  John 
Tarleton,  it  will  follow  that  the  now  plainti£f  has  no  interest  in 
the  lands.  The  recovery  will  then  stand  as  a  recovery  simply 
without  any  deed  to  lead  or  declare  the  uses.  In  such  a  case, 
though  it  was  originally  held  that  it  should  enure  to  the  old 
uses,  ^Argol  v.  Cheney  (1),  Waker  v.  Snowe  (2),  and  so  J.  C.  [*^^^J 
Tarleton  would  remain  tenant  in  tail  male,  yet  subsequent  cases 
show  that  the  recovery  would  enure  to  give  the  fee  simple  to  tenant 
in  tail :  Nightingale  v.  Earl  Feirers  (3),  Stapilton  v.  StapUton  (4) 
Rttbeiis's  ease  (6),  Martin  d.  Tregonwell  v.  Strachan  (6). 

In  either  way  the  plaintiff  would  have  no  interest ;  for,  if  J.  C. 
Tarleton  remained  tenant  in  tail,  he  plainly  acquired  the  fee  simple 
by  a  subsequent  recovery  suffered  by  him  in  Trinity  Term,  1822. 
His  father's  assignees,  who  were  then  tenants  for  the  life  of  the 
father  John  Tarleton,  joining  in  making  a  tenant  to  the  pracipe,  by 
deeds  of  lease  and  release  of  the  5th  and  6th  July,  1821,  the  uses 
were  declared  after  the  death  of  John  Tarleton  to  J.  C.  Tarleton  in 
fee.  If  he  did  not  remain  tenant  in  tail,  but  the  use  under  the 
recovery  of  1815  was  to  him  in  fee,  of  course  the  now  plaintiff  could 
take  nothing :  added  to  which,  the  release  of  6th  July,  1821, 
declared  that  not  only  the  recovery  then  intended  to  be  suffered  but 
all  other  recoveries  should  enure  to  the  use  of  J.  C.  Tarleton  in  fee ; 
so  that,  on  the  supposition  that  there  was  no  deed  to  lead  or  declare 
the  uses  of  the  recovery  in  1815,  this  deed  of  6th  July,  1821  (if  it 
operated  at  all,  which  probably  it  would  not,  as  the  recovery  to 
iihieh  it  relates  was  wholly  void)  would  operate  as  a  deed  to  declare 
tiie  uses  of  that  recovery ;  for  the  non-joinder  of  Isabella  Tarleton  who 
was  only  tenant  for  life  in  remainder  would  not  be  of  any  importance. 

John  Tarleton  and  his  wife  Isabella  having  died  before  *J.  G.      [*^I8] 
Tarleton  sold  and  conveyed  the  property  to  the  defendant  Liddell, 

(1)  Latch.  82.  (4)  1  Atk.  2. 

(2)  Palm.  359.  (6)  3  Atk.  308,  313. 

(3)  3  P.  Wms.  206.  (6)  2  E.  E.  652,  n.  (5  T.  B.  107,  «.)• 
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Tarlkton  it  is  not  material  to  trace  how  John  Tarleton's  life  interest  in 
LiDDRLL.  ^  moiety  of  the  Collingwood  estates,  being  the  settled  pro^iertj  in 
question,  passed  to  J.  G.  Tarleton,  together  with  the  other  moiety  of 
which  John  Tarleton  was  seised  in  fee,  by  conveyance  from  the 
assignees  for  80,000Z.  The  whole  case,  in  truth,  resolves  itself  into 
this  question  ;  whether  the  deed  of  18th  March,  1815,  is  still  a  sub- 
sisting deed  as  regards  the  use  declared  by  it  to  J.  C.  Tarleton  for 
life  with  remainder  to  his  first  son  (the  now  plaintiff)  in  tail  male ; 
even  assuming,  as  we  think  we  must,  that  the  recovery  of  Easter 
Term,  1815,  is  still  unreversed  and  subsisting  as  a  recovery.  Now 
the  Court  of  Chancery  ordered  this  deed  to  be  cancelled.  It  wa^ 
certainly  void  as  regards  the  life  estate  of  John  Tarleton  in  the 
property  in  question,  and  as  to  the  whole  of  the  property  of  which 
he  was  seised  in  fee,  and  professed  to  convey  by  it.  But  it  is  said 
that  the  fraud  of  the  father  did  not  affect  the  conveyance  by  J.  C. 
Tarleton  of  his  estate  in  remainder ;  and  that  the  Court  of  Chancery 
exceeded  its  power  in  ordering  the  whole  deed  to  be  cancelled,  and 
should  have  declared  it  void  quoad  the  property  of  which  John 
Tarleton  was  seised  in  fee,  and  directed  a  reconveyance  of  the  life 
estate  of  J.  Tarleton  in  the  settled  property  to  his  assignees,  leaWn^:; 
the  rest  of  that  deed  as  well  as  the  deed  of  bargain  and  sale  of  ilie 
18th  March,  1815,  to  make  a  tenant  to  the pracipe,  and  the  recovery, 
untouched.  It  must  be  recollected  that  a  fraud  was  practised  on 
J.  C.  Tarleton  by  his  father  as  much  as  it  was  upon  the  creditors. 
He  was  induced  to  execute  the  deed  and  join  in  the  recovery  by  the 
consideration  of  having  his  father's  life  estate  and  his  fee  simple 
[•419]  estate  *conveyed  to  him;  which  consideration  utterly  failed  and 
never  took  effect  by  reason  of  the  fraud :  and  he  was  obliged  ulti- 
mately to  purchase  a  part  only  of  the  estates  proposed  to  be  con- 
veyed to  him  for  80,0002.  Surely,  then,  the  fraud  may  well  be  said 
to  have  tainted  the  whole  transaction.  The  use  first  declared  (that 
during  the  life  of  the  father)  being  void  on  account  of  the  fraud, 
must  not  the  subsequent  uses  also  be  held  void  ?  In  Decktcith's 
case  (1),  where  husband  and  wife  levied  a  fine  of  the  lands  of  the 
wife,  and  the  husband,  without  the  wife's  consent,  by  deed  declareii 
the  uses  to  himself  and  wife  for  life  with  certain  remainders  over, 
and  the  wife  by  deed  without  the  assent  of  her  husband  declared  the 
uses  to  /lerself  or  life  with  the  same  remainders  over  as  those  con- 
tained in  the  deed  of  her  husband,  it  was  held  that  not  only  thi* 
uses  for  life  in  which  they  disagreed,  but  the  subsequent  uses  in 

(1)  2  Co.  Rep.  06  b. 


?OL.hxxxv.]       1851.     Q.  B.     17  Q.  B.  419—421.  527 


wliich  they  agreed,  were  all  void,  and  the  fine  was  by  construction     Tablbton 

of  law  to  the  use  of  the  wife  and  her  heirs  as  if  no  use  had  been      liddbll. 

declared.    So,  here,  we  think  that  all  the  uses  declared  by  the 

deed  of  March,  1815,  must  be  held  void,  and  that,  by  construction 

of  law,  the  recovery  enured   to  the  use  of  the  father  for  life 

(which  passed   to  his  assignees),  remainder  to   the  son   in   fee. 

Whether  the  Court  of  Chancery  at  the  prayer  of  J.  C.  Tarleton 

would  or  would  not  have  set  aside  the  deed  to  lead  the  uses 

altogether,  both  as  regarded  him  as  well  as  the  creditors,  we  need 

not  enquire.     The  Court  did  not  do  so  ;  the  son  does  not  appear  to 

have  been  any  party  to  the  proceedings  in  Chancery ;  and  the  decree 

is  only  that  the  deeds  and  recovery  were  fraudulent  and  void  as 

against  *the  creditors.     The  subsequent  order  that  they  should  be       [  *'^20  ] 

delivered  ap  to  be  cancelled  seems  to  have  been  for  the  benefit  and 

protection  of  the  creditors,  and  not  of  J.  C.  Tarleton.    J.  C.  Tarleton 

no  doubt  treated  the  recovery  of  1815  as  having  been  set  aside  by 

the  Court  of  Chancery,  and,  considering  himself  to  be  still  tenant 

in  tail,  as  if  that  recovery  had  never  been  suffered,  afterwards  in 

1822  suffered  another  recovery  ;  but  the  Court  of  Chancery  did  not 

authorize  that  step ;  it  dealt  only  with  the  estates  of  J.  Tarleton 

the  bankrupt,  and  authorized  his  assignees  to  sell  a  portion  of  them 

to  J.  C.  Tarleton :  the  assignees  also,  in  joining  with  J.  C.  Tarleton 

to  make  a  tenant  to  the  pracipe,  express  in  the  release  of  6th  July, 

1821,  that  they  do  so  "  at  the  request  and  by  the  direction  and  for 

the  accommodation  of  the  said  J.  C.  Tarleton  ; ''  and,  as  he  could 

not  then  pay  the  purchase  money,  30,000Z.,  the  uses  of  the  recovery 

are  declared  to  the  assignees  during  the  life  of  J.  Tarleton.     Sub- 

se<iQently,  by  lease  and  release  of  6th  and  7th  March,  1823,  the 

purchase  money  being  paid,  the  assignees  conveyed  to  J.  C.  Tarleton 

their  interest  during  the  life  of  J.  Tarleton  in  the  property  in 

question.     From  all  this  it  is  plain  that  no  part  of  the  proceedings 

in  Chancery,  either  in  its  decrees  or  orders,  and  no  act  of  the 

assignees,  deals  at  all  with  the  estate  of  J.  C.  Tarleton,  or  prevents 

the  operation   of  the  release  of  March  18th,  1815,  by  which  he 

declared  the  uses  to  himself  for  life  only,  save  and  except  the  order 

of  the  GouBT  of  12th  March,  1821,  for  delivering  up  the  deeds  to  the 

assignees  to  be  cancelled,  upon  which  we  have  already  commented. 

Bat,  if  the  deeds  of  March,  1815,  be  not  wholly  void,  and  J.  C. 

Tarleton  became  under  them  tenant  for  life  in  remainder  after  the 

death  of  his  father  and  mother,  "^with  remainder  to  his  first  son  in       [  *42i  ] 

tail,  still,  as  the  consideration  for  his  suffering  the  recovery  of  1815 
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Tablvtok     and  declaring  the  uses  has  wholly  failed,  or  rather  never  existed, 
LiDDBLL.     ^^^^  declaration  of  uses  must  be  considered  as  voluntary ;  and,  on 
the  part  of  the  defendant  (a  purchaser  for  value  in  the  year  1849), 
it  is  contended  to  be  void  within  the  statute  27  Eliz.  c.  4. 

Undoubtedly,  if  J.  G.  Tarleton  had  been  seised  in  fee  in  1815,  and 
had  made  a  voluntary  deed  settling  his  estate  upon  himself  for  life 
with  remainder  to  his  first  and  other  sons  in  tail,  though  he  after- 
wards married  and  had  a  son  (the  now  plaintiff),  he  might  in  1849 
have  sold  and  conveyed  the  lands  to  the  defendant,  a  bond  fide  pur- 
chaser, as  to  whom,  by  all  the  authorities,  the  settlement  of  1815 
would  have  been  void  within  stat.  27  Eliz.  c.  4.  But,  whether 
that  statute  extends  to  the  case  of  a  tenant  in  tail  suffering  a 
voluntary  recovery,  with  a  deed  to  lead  the  uses  also  voluntary,  is 
the  question  here.  The  settlor  himself  cannot  at  his  own  will  and 
pleasure,  if  there  be  no  sale  or  purchaser,  treat  his  own  voluntary 
settlement  as  void  within  stat.  27  Eliz.  c.  4,  and  make  a  new  settle- 
ment of  the  estate.  Therefore,  as  J.  C.  Tarleton  was  only  tenant 
for  life  in  remainder  at  the  time  of  the  second  recovery  in  1822, 
being  twenty-seven  years  before  any  sale  took  place,  that  recovery 
could  not  operate  at  all,  and  may  be  falsified  by  the  now  plaintiff, 
the  alleged  remainderman  in  tail  under  the  release  of  18th  March, 
1815.  That  second  recovery  in  1822  may,  therefore,  be  put  out  of 
consideration  in  our  enquiry  as  to  the  effect  of  stat.  27  Eliz.  c.  4, 
with  reference  to  the  purchase  made  by  the  defendant  in  1849.  The 
only  way  in  which  it  should  seem  that  the  statute  of  27  Eliz.  can 
[  N22  ]  operate  would  be  by  treating  *the  sale  and  purchase  by  the  defen- 
dant, in  1849,  and  the  conveyance  to  him  by  J.  C.  Tarleton,  as 
making  void  the  declaration  of  uses  in  the  voluntary  deed  of 
18th  March,  1815,  and  holding  that  thereupon  the  recovery  of  1815, 
for  want  of  a  declaration  of  uses,  would  enure  to  give  J.  C.  Tarleton 
a  remainder  in  fee  on  the  death  of  his  father  and  mother,  which  he 
has  conveyed  to  the  defendant  in  1849. 

The  case  of  Doe  d.  Bavei*8tock  v.  Rolfe  (1)  is  an  express  authority 
for  so  holding.  That  case  was  mainly  grounded  on  the  case  of 
Fitzjames  v.  Mays  (2) :  but  all  the  authorities  bearing  upon  this 
point  were  then  considered ;  and  we  think  that  the  conclusion  at 
which  the  Court  arrived  on  such  consideration  was  correct. 

The  result  is,  that  either  the  deed  of  March,  1815,  was  wholly 
vitiated  and  done  away  with  by  the  fraud  of  J.  Tarleton  the  hther, 
or,  if  not,  that  the  uses  declared  in  it  by  J.  C.  Tarleton  the  sod  were 
(1)  47  B.  E.  687  (8  Ad.  &  El.  650).  (2)  1  Sid.  133. 
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voluntary.    The  effect  is  the  same  upon  the  supposed  right  of  the     Tablbton 
present  plaintiff  in  either  view  of  the  case.  Liddell. 

We  are  therefore  of  opinion,  under  all  the  cu'cumstances  of  this 
case,  that  the  plaintiff  Banastre  Tarleton  has  uot  any  estate  or 
interest  in  the  moiety  of  the  CoUingwood  estates  comprised  in  the 
indenture  of  settlement  of  the  80th  September,  1790 ;  and  we  shall 
BO  certify  to  the  Yice-Chancellor. 

A  certificate  was  sent,  as  above. 
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(17  Q.  B.  423—439 ;  S.  C.  20  L.  J.  Q.  B.  444  ;  15  Jur.  1054.)  ^/«'£^29. 

Debt  by  administrator  of  B.  on  bond  made  by  W.  to  B.,  dated  5th         [  "'^S  ] 
December,  1812.    The  condition  recited  that  H.  had  agreed  to  advance  to 
W.  the  produce  of  the  sale  of  certain  stock  in  the  funds,  without  any  other 
advautage  than  B.  would  have  been  entitled  to  if  the  stock  had  remained 
in  his  name  in  the  Bank  ;  that  B.  had  sold  the  stock  and  paid  the  produce 
to  W. ;  and  that  it  had  been  agreed  between  thorn  that  the  same  or  a  like  sum 
of  the  same  stock  should  be  i-eplaced  and  transferred  to  B. ;  and  the  condition 
was  that,  if  W.,  before  5th  June  then  next,  purchased  the  said  amount  of 
stock  and  transferred  the  same  to  B.,  and  paid  to  B.,  in  lieu  of  the  divi- 
dends thereof,  such  simis  as  B.  would  have  been  entitled  to  receive  for  the 
dividends  if  the  stock  had  continued  in  his  name,  at  such  times,  and  in  such 
proportions,  and  in  such  manner,  as  the  dividends  would  have  been  payable 
to  B.  if  the  stock  had  not  been  sold,  then  the  bond  to  be  void.     Breach : 
(1)  that  W.  did  not,  before  the  dth  June,  or  since,  purchase  the  said  amount 
of  stock  and  transfer  to  B.,  or  to  plaintiff  as  administrator;  (2)  that  the 
dividends  of  the  stock,  if  it  had  remained  standing  in  the  name  of  B.,  would 
have  been  payable  half  yearly  after  the  date  of  the  bond,  and  that  the  fii*8t 
and  only  one  of  such  dividends  before  the  said  5th  June  would  have  been 
payable  on  5th  January,   1813;  that  on  11th  September,   1824,  B.  died: 
that,  if  the  stf>ck  had  continued  standing  in  B.'s  name,  or  plaintiff's  as 
aflmiiiistrator,  a  large  sum,  to  wit  &c.,  would  have  been  payable  half  yearly 
as  dividends,  and  that  the  money  payable  in  lieu  of  such  dividends,  and 
becoming  due  after  B.*s  death    (during  a  i>eriod   which   was   specified), 
amounted  to  a  large  sum,  to  wit  &c. ;  and  that,  although  the  stock  had  not 
been  transferred  into  the  name  of  B.,  or  of  his  administrator,  yet  W.  had 
failed  to  pay  the  sums  so  due  in  lieu  of  dividends. 

Plea :  that  the  causes  of  action  did  not  accrue  within  twenty  years  next 
before  the  commencement  of  the  suit. 

Replication,  as  to  the  first  bi'each,  that,  while  the  stock  remained  iin trans- 
ferred, and  a  certain  sum,  to  wit  &c.,  was  due  in  lieu  of  the  dividends,  to 
wit  on  10  September,  1824,  W.  made  an  acknowledgment  to  J.  B.  that  the 
(<tock  remained  untraiisf erred  contrary  to  the  condition,  and  was  due 
thereon,  by  W.  making  to  B.  satisfaction  on  account  of  part  of  the  said 
sum,  to  wit  10/.;  and  that  the  action  was  brought  within  twenty  years 
next  after  such  acknowledgment;  and,  as  to  the  other  causes  of  action, 
that  they  did  accrue  within  twenty  years  &c. 

Rejoinder,  as  to  the  first  part  of  the  replication,  a  traverse  of  the 
bringing  of  the  action   within  twenty  years  next  after  such  supposed 
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Hlair  acknowlodj^ent.    Issue  thereon.    As  to  the  second  part  of  the  replication, 

r.  issue  was  joined. 

Orhoxd.  j|.  ^j^  proved  that  B.  had,  since  the  advance  to  W.,  agreed  to  board  and 

lodge  with  W.  at  lO^.  6f£.  per  week,  that  amount  to  be  deducted  from  the 
interest  of  the  money  which  W.  had  boiTowed;  and  that  a  settlement 
should  be  made  every  six  montha  B.  had  boarded  and  lodged  with  W. 
till  B.*s  death,  in  September,  1824;  but  no  settlement  had  ever  taken 
place,  though  frequently  demanded  by  B. : 

Held,  first,  that,  supposing  the  issue  raised  by  the  rejoinder  cast  up<»n 
plaintiff  the  burthen  of  proving  that  such  an  ackuowlodgmont  as  tliat 
inentione<l  in  the  replication  was  made  within  twenty  years  next  beforo  &c., 
there  was  sufficient  evidence  to  entitle  plaintifif  to  a  venlict  upon  both  th<' 
first  and  the  second  issues. 

Secondly,  that  the  bond  was  not  within  stat  3  &  4  Will.  IV.  c.  42,  s.  o ; 
that  tho  replication,  therefore,  was  no  answer  in  law  to  that  part  of  th** 
plea  which  related  to  the  first  breach:  and  that  plaintiff  was  therefore  nat 
ontitlcHl  to  any  damages  on  that  breach. 

But,  thirdly,  that  that  part  of  the  condition  which  stipulated  for  tlu^ 
pa^^mcnt,  from  time  to  time,  of  the  sums  payable  in  lieu  of  the  divideiul< 
still  remained  in  force  as  to  so  much  of  the  sums  as  had  accrued  due,  fr>m 
time  to  time,  within  twenty  years  before  action  broiight,  the  penalty  of 
the  bond  not  having  been  insisted  upon  in  respect  of  sums  accruing  due 
earlier;  and  that  plaintiff,  therefore,  was  entitled  to  damages  in  respect  wf 
so  much  of  the  second  breach. 

Debt.  The  declaration  stated  that  Thomas  Wood,  since  deceased, 
[  *:124  ]  in  the  lifetime  of  Joseph  Buckley,  *also  since  deceased,  io  wit 
on  5th  December,  1812,  by  his  certain  writing  obh'gatory,  bear- 
ing date  the  day  and  year  last  aforesaid,  and  sealed  &c.  {pro/trt 
excused,  the  bond  not  being  in  the  possession  or  power  of  plaintitP, 
acknowledged  himself  to  be  bound  unto  the  said  J.  Buckley  in  the 
sum  of  2,000/.,  to  be  paid  to  the  said  J.  Buckley,  his  executors, 
administrators,  &c. :  which  writing  obligatory  was  subject  lo  a 
condition,  whereby,  after  reciting  that  the  said  T.  Wood,  havinj: 
occasion  to  borrow  and  take  up  at  interest  the  sum  of  877/.  4s.  hL 
stock  of  the  5/.  per  cent.  Navy  Annuities  transferable  at  the  Bank 
of  England,  had  requested  J.  B.  to  advance  him  the  same  or  the 
produce  by  sale  thereof,  which  J.  B.  had  consented  and  agreed  lo 
do  without  any  advantage  whatever  on  his  part  otherwise  than  he 
would  have  been  entitled  to  in  case  the  same  stock  had  continued 
to  stand  and  remain  in  his  own  name  in  the  books  of  the  Grovernor 
&c.  of  the  Bank ;  and  that  J.  B.  had  accordingly  caused  the  same 
stock  to  be  sold,  and  upon  or  immediately  before  the  execution  of 
the  said  writing  obligatory  paid  the  produce  thereof,  amounting  to 
792/.  4«.  2d.  unto  the  said  T.  W.,  which  T.  W.  did  thereby  acknow- 
ledge :  And  that  it  had  been  agreed,  by  and  between  T,  W.  an*l 
J.  B.,  that  the  same  or  a  like  sum  of  877/.  4«.  Id.  stock  in  the  sai^l 
Navy  5/.  per  cent.  Annuities  should  be  replaced  and  transferred  to 
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J.  B.  at  the  time  and  in  manner  thereinafter  mentioned  :  It  was        blaib 
conditioned  that,  if  T.  W.,  his  heirs,  executors  or  administrators,      obmond, 
or  any  or  either  of  them,  should,  on  or  before  5th  June  next 
ensuing  the  date  of  the  writing  obligatory,  purchase  the  sum  of 
877/.  48.  Id.  stock  of  the  SL  per  cent.  Navy  Annuities,  transferable 
at  the  Bank,  and  transfer  or  cause  the  same  to  be  transferred  unto 
or  into  the  name  or  names  of  *J.  B.,  or  of  his  executors,  &c.,  or  of      [  *^25  ] 
such  person  as  he  or  they  should  appoint,  and  well  and  truly  pay 
or  cause  to  be  paid  to  J.  B.,  his  executors,  &c.,  in  lieu  of  the  divi- 
dends thereof,  such  sum  or  sums  of  money  as  J.  B.,  his  executors, 
<Sm;.,  would  have  been  entitled  to  receive  as  or  for  the  dividends  of 
the  said  sum  of  877/.  4^.  Id.  stock  in  case  the  same  had  continued 
standing  in  his  or  their  own  name  or  names  for  his  or  their  proper 
use,  at  such  time  and  times,  in  such  shares  and  proportions,  and 
in  such  manner,  as  the  same  dividends  would  have  been  payable  to 
him  or  them  in  case  the  same  had  not  been  sold  in  manner  afore- 
said, then  the  said  obligation  should  be  void  &e. :  otherwise  &c. 
The  declaration  further  alleged  that,  although  the  said  5th  day  of 
June  next  ensuing  &c.  elapsed  in  the  respective  lifetime  of  the  said 
J.  B.  and  T.  W.,  and  although  J.  B.  did  not  appoint  or  transfer  the 
said  877/.  4«.  Id.  stock  of  the  51.  per  cent.  &c.,  or  any  part  thereof, 
into  the  name  or  names  of  any  person  or  persons  other  than  him- 
self the  said  J.  B.,  and  although  T.  W.  did,  to  wit  on  5th  January, 
1813,  pay  to  J.  B.  such  a  sum  of  money,  in  lieu  of  the  dividends  of 
the  said  sum  of  877/.  4s.  Id.  stock  &c.  as  J.  B.  would  have  been 
entitled  to  receive  on  the  day  and  year  last  aforesaid,  as  or  for  the 
dindends  of  the  same  stock  in  case    the   same  had  continued 
standing  in  his  name  (the  said  5th  January,  1818,  being  the  only 
day  between  the  date  of  the  writing  obligatory  and  the  5th  June 
next  ensuing  the  date  thereof  when  any  such  dividend  on  the  same 
stock  would  have  become  payable) :  Yet  that  T.  W.  did  not  nor 
would,  on  or  before  the  said  5th  June,  purchase  the  said  sum  of 
877/.  4s.  Id.  stock,  and  transfer  the  same,  or  cause  the  same  to  be 
transferred,  unto  or  into  the  name  of  J.  B.,  as  *by  the  said  con-       [  U2g  ] 
dition  of  the  said  writing  obligatory  he  ought  to  have  done,  but 
therein  wholly  failed  and  made  default ;  and  the  said  amount  of 
stock  never  had  been,  nor  had  any  part  thereof  or  any  stock  in  lieu 
thereof  ever  been,  transferred  into  the  name  of  the  said  J.  B.,  or  of 
the  plainiiffy  administrator  as  aforesaid,  or  either  of  them  ;  and  the 
same  is  and  remains  wholly  untransferred,  contrary  to  the  tenor 
&c  of  the  condition. 

84—2 
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Blaik  Second  breach.    That  the  dividends  of  the  stock  in  the  condition 

Obhokd.      mentioned,  in  case  the  same  had  not  been  sold  as  aforesaid,  bat 
had  continued  standing  in  the  name  of  the  said  J.  Backley,  voald 
have  been  payable  half  yearly  from  and  after  the  date  of  the 
writing  obligatory,  on  5th  January  and  5th  July  in  every  year ; 
and  the  first  of  such  half  yearly  dividends  would  have  been  so 
payable  on  5th  January,  1818 ;  and  that  that  half  yearly  dividend 
was  the  only  dividend  which  would  have  so  become  payable  after 
the  making  of  the  writing  obligatory  and  before  the  said  5th  Jane 
in  the  condition  mentioned.    And  that  J.  B.,  afterwards,  and  after 
the  passing  of  a  certain  Act  of  Parliament  (i)  **  For  transferring 
several  Annuities  of  5/.  per  centum  per  annum  into  Annuities  of  4/. 
per  centum  per  annum,"  to  wit  on  the  11th  September,  1824,  died. 
That,  in  case  the  stock  in  the  condition  mentioned  had  not  been 
sold,  but  had  continued  standing  in  the  name  of  J.  B.,  or  of  the 
plaintiff  as  administrator,  within  the  true  intent,  &c.,  of  the  con- 
dition, a  large  sum  of  money,  to  wit  18Z.  8«.  5d.,  would,  on  every 
5th  day  of  January  and  5th  day  of  July,  in  each  of  the  years  1825, 
&c.  (to  1880,  inclusive),  have  become  due,  &c.,  as  and  for  the 
dividends  thereof:  And  the  several  sums  of   money  payable  by 
[  •427  ]       virtue  of  the  condition  in  lieu  of  such  *last-mentioned  dividends 
respectively  (and  which  sums  respectively  became  due  by  virtue  of 
the  condition  after  the  decease  of  the  said  J.  B.)  amounted  in  the 
whole  to  a  large  sum  of  money,  to  wit  2212.  Is.    That  afterwards, 
and  after  the  passing  of  an  Act  of  Parliament  (2)  **  For  transferring 
certain  Annuities  of  4L  per  centum  per  annum  into  Annuities  of 
8/.  10«.  or  5/.  per  centum  per  annum,"  another  large  sum  &c. : 
averment   that   16/.   28,   id,   would,  on  every  5th  January  and 
5th  July  from  1831  to  1844  inclusive,  have  become  due,  payable 
&c.,  as  and  for  the  dividends  in  the  said  condition  mentioned,  if 
the  said  stock  had  not  been  sold :  and  the  sums  payable  by  virtue 
of  the  same  condition  in  lieu  of  such  last-mentioned  dividends 
respectively  (and  which  also  became  due  by  virtue  of  the  condition 
after  the  decease  of  J.  B.)  amounted  in  the  whole  to  a  large  i^c,  to 
wit  451/.  58.  4d.    That  afterwards,  and  after  the  death  of  J.  B.» 
and  after  the  respective  sums  of  money  hereinbefore  mentioned  in 
lieu  of  the  several  dividends  aforesaid  had  so  become  due,  and 
before  the  commencement  of  this  suit,  to  wit  on  3rd  September, 
1844,  administration  of  the  goods  &c.  of  J.  B.  was  first  granted  to 

(1)  Stat.  ,)  Geo.  IV.  c.  9.  (2)  Stat.  U  Geo.  IV.  &  1  Will.  IV. 

c.  la. 
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plaintiff.    And,  although  the  said  stock  in  the  condition  mentioned        Blair 
hath  not,  nor  hath  any  part  thereof,  or  any  stock  in  lieu  thereof,      ormond. 
or  any  part  thereof,  ever  been  transferred  into  the  name  of  J.  B.  or 
of  plaintiff,  administrator  Sec,  or  of  any  other  person  within  the 
true  intent  &c.,  yet  &c. :  Averments  that  T.  Wood  in  his  lifetime 
did  not,  nor  did  nor  would  defendants,  executors  &c.,  pay  to  plain- 
tiff, administrator  &c.,  the  respective  sums  which  so  became  due 
and  payable,  according  to  the  condition  &c.,  in  lieu  of  the  several 
dividends  aforesaid  or  any  part  thereof ;  *but  the  same,  amounting       [  *428  ] 
to  672i.  6s.  4d.,  are  now  wholly  due  and  unpaid  &c.  to  plaintiff, 
administrator    as    aforesaid,   contrary   to   the    tenor   &c.   of    the 
condition. 

By  reason  of  which  said  several  breaches  the  writing  obligatory 
became  forfeited :  and  thereby  an  action  hath  accrued  to  plaintiff, 
as  administrator,  to  demand  and  have  of  and  from  defendants,  as 
eiecators,  the  said  sum  of  2,000^.  above  demanded. 

Pieas.  1.  That  the  bond  was  not  the  deed  of  testator.  Issue 
tbereon.  2.  That  the  causes  of  action  in  the  declaration  mentioned 
did  not,  nor  did  either  of  them,  accrue  at  any  time  within  twenty 
years  next  before  the  commencement  of  this  suit. 

Replication  to  the  2nd  plea,  so  far  as  the  same  related  to  the 
breach  of  condition  first  assigned :  That,  at  the  time  of  the  making 
of  the  acknowledgment  by  Thomas  Wood  as  thereinafter  mentioned, 
tile  amount  of  stock  in  the  condition  mentioned  was  and  remained 
wholly  an  transferred,  contrary  to  the  tenor  &c.  of  the  condition  in 
tiiat  behalf ;  and  that  a  certain  sum  of  money,  to  wit  ISL  Ss.  5(/., 
was  then  due  and  payable  from  T.  W.  to  J.  B.,  pursuant  to  the  said 
condition,  in  lieu  of  certain  dividends  which  J.  B.  would  have  been 
entitled  to  receive  for  and  in  respect  of  the  said  sum  of  877/.  4/?.  Id. 
strjck  of  the  5/.  per  cent.  Navy  Annuities,  in  case  the  same  had 
continued  standing  in  his  name  and  had  not  been  sold  as  in  the 
e^mdition  mentioned  ;  and  that,  after  the  making  of  the  writing  obli- 
pitory,  and  whilst  the  said  stock  was  and  remained  wholly  untrans- 
ferred  as  aforesaid,  and  whilst  the  said  sum  of  money  last  mentioned 
was  so  due  and  payable  in  lieu  of  such  mentioned  dividends,  to  wit 
on  10th  September,  1824,  T.  W.  made  an  acknowledgment  to  the 
gftid  J.  B.  that  the  said  amount  *of  stock  in  the  said  condition  [  '^so  ] 
mentioned  then  remained  and  was  untransferred  contrary  to  the 
said  condition  in  that  behalf,  and  was  then  due  thereon,  to  wit,  by 
T.  W.  then  making  to  the  said  Joseph  Buckley  part  satisfaction  on 
account  of  the  paid  writing  obligatory,  that  is  to  say,  by  T.  W.  then 
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Blatb       making  to  the  said  J.  B.  satisfaction  on  account  of  part  of  the  said 

Ormond.      Bum  of  money  so  then  due  and  payable  in  lieu  of  the  said  last 

mentioned  dividends,  to  wit  of  10^.,  part  thereof ;  and  that  the  action 

was  brought  within  twenty  years  next  after  such  acknowledgment 

so  made  by  T.  W.  by  such  part  satisfaction  on  account  as  aforesaid. 

And,  so  far  as  the  said  plea  related  to  the  several  causes  of  action 
in  the  declaration  mentioned,  except  the  breach  of  the  said  condition 
firstly  assigned;  That  the  said  causes  of  action,  except  as  last 
aforesaid,  and  each  and  every  of  them,  did  accrue  within  twenty 
years  next  before  the  commencement  of  this  suit. 

Rejoinder,  as  to  the  first  part  of  the  replication :  That  the  action 
was  not  brought  within  twenty  years  next  after  the  supposed 
acknowledgment  by  T.  W.  in  the  replication  alleged  to  have  l)eeD 
made.  Issue  thereon.  As  to  the  second  part  of  the  replication, 
issue  was  joined. 

The  cause  was  tried  before  Coleridge,  J.,  at  the  Spring  Assizes 
for  Bristol,  1851,  when  a  verdict  was  found  for  the  plaintiff  on  all 
the  issues,  subject  to  the  opinion  of  the  Court  on  a  case,  the 
material  parts  of  which  were  as  follows. 

The  case  began  by  stating  that  the  action  was  brought  and  tried 
in  pursuance  of  a  decree  of  Sir  J.  L.  E.  Bruce,  Y.-C,  of  the  9(h  of 
July,  1847,  in  a  suit  in  Chancery  between  the  said  Jamet  Blair 
(complainant)  and  the  said  W.  Ormond  and  IV.  Hayicard  and 
[  •430  ]  others  (defendants) ;  *whereby,  upon  hearing  read  certain  exhibit?, 
the  defendants'  answers,  and  the  proofs,  &c.,  it  was  ordered  that 
the  now  plaintiff,  and  the  now  defendants  or  the  defendant  Hay- 
ward,  should  proceed  to  a  trial  in  an  action  of  law  to  be  brought  bv 
plaintiff  against  Ormond  and  Hayward,  or  Hayward  alone,  upon 
the  said  bond ;  and  that  such  action  should  be  deemed  to  have 
been  commenced  on  4th  September,  1844,  the  day  of  the  filing  of 
plaintiff's  bill :  and  tl;at  for  the  purposes  of  such  action  the  defen* 
dants  or  defendant  therein  should  admit  assets,  and  that  the  bond 
was  not  in  plaintiff's  possession  or  }X)wer,  and  that  it  was  daly 
executed,  and  that  it  was  in  conformity  with  the  exhibit  (defendants 
being,  nevertheless,  at  liberty  to  take  any  objection  as  to  stamp  (0  ; 
and  for  that  purpose  defendants  were  at  liberty  to  plead  Son  rst 
factum) :  and  defendants  were  to  admit  grant  of  administration  to 
plaintiff,  as  in  the  pleadings  mentioned,  on  Srd  September,  1844 : 
and  both  parties  were  to  admit  that  J.  Buckley  died  on  llih 
September,  1824,  and  that  T.  Wood  died  on  5th  March,  184S. 

(1)  See  niair  v.  Ormond,  14  a  B.  732. 
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The  plaintiff  produced  on  the  trial  the  original  draft  bond  from 
which  the  bond  mentioned  in  the  decree  as  bearing  date  5th 
December,  1812,  'was  engrossed  (and  which  was  one  of  the  exhibits 
before  the  yice-Chancellor) ;  and  such  draft  was  a  correct  copy  of 
siich  bond.  The  case  then  set  out  the  draft,  which,  including  the 
condition,  corresponded  with  the  bond  and  condition  alleged  in  the 
declaration. 

(The  case  then  made  some  statements  as  to  the  other  exhibits, 
which  are  not  now  material.)  The  omissions  were  made  as 
ordered. 

The  case  then  set  out  evidence  to  show  that  in  fact  Buckley  had 
sold  out  the  stock ;  that  he  had,  thereafter,  been  boarded  by  Wood 
at  10«.  6d.  per  week ;  that,  from  language  of  Wood,  which  was 
stated,  it  appeared  that  this  allowance  had  been  made  by  him  in 
respect  of  the  loan  ;  and  that  the  arrangement  had  been  continued 
down  to  Buckley's  death,  in  September,  1824  (l). 


BfiAIB 

r. 

Obuokd. 


(1)  The  following  are  exti*acts  from 
the  evidence  set  out  in  the  case. 

Susannah  Joyce,  the  wife  of  William 
Joyce,  proved  that  she  was  the  daughter 
of  William  Wood,  who  was  the  nephew 
of  the  said  T.  Wood.  That  she  was 
born  in  the  year  1800 ;  &c.  The  evi- 
(if'iioc  then  stated  the  circumstances 
undcT  which  Susannah  had  the  oppor- 
trinity  of  witnessing  what  passed  in 
Thomas  Wood^s  house.  That  she 
kuew  J.  Buckley.  That  he  boarded 
and  Uidged  with  the  said  T.  Wood  at 
C  harhoii.  That,  before  181 2,  he  went 
away  eTery  six  months,  and  used  to 
Kriiig  the  interest  of  his  money.  That 
it  was  the  interest  of  his  money  from 
the  Kank.  She  heard  it  was  so  from 
T.  Wood  and  from  Buckley.  That, 
<'Ut  of  that  money,  he  used  to  pay 
I0«.  fr/.  a  week  to  T.  Wood  for  board 
and  lodging  and  washing.  That 
i'uck]ey  used  to  make  her  a  present 
of  a  live  shilling  piece  every  half  year 
when  ho  received  his  dividends.  That 
>be  had  heard  conversations  between 
T.  Wood  and  Buckley  about  Buckley's 
money  in  the  funds.  She  had  heard 
h«rr  unde  say:  **  Sell  out  your  money 
in  the  funds,  and  let  me  have  it,  as 
the  Bunk  will  break.  I  will  let  you 
hav^»  more  interest  than  you  get  at 
the  Bank  for  it"     She  had  heard  that 


several    times.      That    Buckley    was 
very  much  against  it  for  some  time ; 
but  he  at  length  complied  with  it. 
That  that  was  about  1812.     That  ho 
went  away  to  London  and  came  back, 
and  brought  back  the  money,  800/. 
odd,  sowed  in  his  shirt  under  his  loft 
arm.     That,  after  the  loan,  she  had 
hoard  conversations  between  Buckley 
and  Wood   about  the    advance,   and 
al)out  Buckley's  board  and  lodging. 
That  what  she  hoaid  from  them  was, 
that  the  half  guinea  a  week  for  his 
board,     lodging    and    washing    was 
settled  to  be  paid  from  the  interest  of 
tho  money.     That  the  half  guinea  a 
week  for  his  board,  lodging  and  wash- 
ing was  settled  to  bo  deducted  from 
tho  interest  of  tho  money  which  tho 
said  T.   Wood  had  borrowed.      That 
that  agreement  was  made  after  Buckley 
had  sold  out  his  stock  ;  and  that  they 
were  to  have  a  settlement  every  six 
months,  the  same  as  he  had  when  he 
had  brought  the  money  from  tho  Bank ; 
but  they  never  had  a  settlement  after- 
wards.   That  she  had  heard  Buckley 
ask  her  unde  for  a   settlement  re- 
peatedly   after  the   loan,    sometimes 
two  or  three  times  a  day,  sometimes 
not  for  a  week  or  so.     On  those  occa- 
sions he  would  say:  *' Lundlonl"  or 
**  Doddy,"  **  I  want  you  t«*  settle  with 
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[r.r. 


Blair 

r. 

Obmond. 

[  ^32  ] 

[  <33  ] 

[  ♦J32,  ?i.  ] 


L  *m,  n.  ] 


The  pleadings  on  both  sides  were  to  form  part  of  the  case.     The 
question  for  the  opinion  of  the  Court  was : 

Whether  there  was  evidence,  to  go  to  the  jury,  to  entitle  the 

Simon  Goodie,  who  had  lived  with 
Wood  from  Michaelmas,  1622,  to 
Michaelmas,  1823,  proved  that  he  had 
frequently  heard  Buckley  say:  "Please, 
Mr,  Wood,  settle  with  me/'  Wood 
used  to  be  very  mild  with  him,  and 
say,  **  I  will  do  so  another  day."  That 
that  would  pacify  him ;  and  he  would 
go  away,  and  come  back,  and  Wood 
would  tell  him  the  same  story;  and 
sometimes  Wood  would  say  that  he 
would  settle  with  him  another  daj'. 
Wood  was  never  harsh  with  him,  and 
used  to  say,  **I  will  settle  with  you 
another  day,  Mr.  Buckley,"  and 
always  was  very  mild.  Sometimes 
Buckley  would  break  out  into  a 
passion  with  Wood,  and  call  Wood  a 
rogue. 

William  Wood,  a  nephew  of  Thomas 
Wood,  proved  that,  in  September, 
1814,  he  went  to  live  in  a  house  of 
his  uncle's  at  Charlton,  and  that 
Buckley  was  living  with  his  uncle  at 
that  time  at  Charlton.  That,  in  answer 
to  *  applications  for  a  settlement  by 
Buckley,  Thomas  Wood  used  to  say, 
**You  don't  want  money."  That  he 
never  saw  his  uncle  Thomas  Wood 
give  Buckle}'  money.  And  that,  after 
Buckley's  death,  he  said  to  his  uncle, 
"How  you  must  be  put  about  for 
money  by  Buckley's  death : "  in 
answer  to  which  his  uncle  said  that, 
if  no  papers  could  be  found,  nothing 
could  be  redeemed ;  and  that  he  had 
taken  care  of  that.  That  Buckley  was 
ill  for  one  week  before  his  decease  ; 
and  that  he  was  not  sensible  during 
that  week. 

It  was  admitted  by  the  defendants' 
counsel  that  Buckley  was  a  weak- 
minded  man,  and  that  the  stock  men- 
tioned in  the  condition  of  the  bond 
had  never  been  transferred.  Buckley 
was  taken  ill  on  a  Saturday,  and  died 
the  next  Saturday,  11th  September, 
1824.  He  was  not  quite  sensible  all 
the  week ;  not  sensible  so  as  to  con- 
verse, in  any  part  of  the  week. 


me."  He  was  in  •the  habit  of  calling 
him  Landlord  more  frequently  than 
Doddy.  That  sometimes  her  uncle 
would  give  him  a  few  shillings,  some- 
times not,  sayiug,  **  What  do  you 
want  with  money  ?  You  have  plenty 
to  eat  and  drink."  All  this  took  place 
before  the  year  1817.  (Some  facts 
were  then  added,  showing  the  facility 
with  which  Buckley  was  managed  by 
Wood,  especially  as  to  the  custody  of 
Buckley's  papers.)  That  she  had 
heard  Buckley  say  to  Wood:  "You 
have  got  my  money ;  and  I  can 
neither  get  principal  or  interest ;  3'ou 
keep  me  penniless."  That,  after 
Buckley's  death.  Wood  told  her  that 
Buckley  had  lived  to  spend  all  his 
money ;  whereupon  she  told  him  she 
knew  better,  and  that  he  never  gave 
him  the  chance  to  spend  it.  That 
Wood  made  no  answer,  but  smiled 
and  walked  away.  That,  after  the 
loan  of  the  stock,  Buckley  did  not 
appear  to  have  in  his  pocket  any  more 
money  than  two  old  five  shilling  pieces 
and  a  few  halfpence,  but  no  money  to 
any  amount:  and  that,  with  respect 
to  his  usual  habits  as  to  expenses,  she 
never  knew  him  to  spend  anything 
except  for  a  bit  of  gingerbread  which 
he  would  buy,  and  such  a  thing  as 
that. 

Buckley  continued,  from  the  time 
of  the  said  arrangement  between  him 
and  Wood,  until  the  decease  of  Buck- 
ley, to  boaixi  and  lodge  with  Wood. 
Buckley  died  in  the  house  of  Wood, 
at  an  advanced  age,  on  11th  Septem- 
ber, 1824  :  and  there  were  two  crown 
pieces  in  Buckley's  pocket  when  he 
died. 

Sarah  Bartlett  proved  that  she  had 
hoai'd  Joseph  Buckley  a&k  Thomas 
Wood  for  a  settlement.  That  the  last 
time  she  heard  this  was  in  April,  1823. 
That  Mrs.  Wood  then  said  to  her  hus- 
band Thomas  Wood :  *'  We  have  had 
Buckley's  money ;  and  you  pay  it." 
Wood  then  said :  *  •  Well,  True,  wo 
had  ;  and  I  mean  to  pay  it." 
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plaintiff  to  a  verdict  on  the  issues  raised  upon  the  2nd  plea,  or  blatr 
either  of  them ;  and  whether  the  said  evidence  was  sufficient  in  ormokd. 
that  behalf;  the  Court  to  draw  such  inferences  of  fact  as  the  jury 
mi<Tht  have  drawn.  And  the  verdict  on  tliose  issues  was  to  be 
entered  for  plaintiff  or  for  defendants,  as  the  Court  might  direct. 
Either  party  to  be  at  liberty  to  raise  all  objections  arising  either 
from  the  facts  or  on  the  face  of  the  record.  And  either  party  to 
be  at  liberty  to  turn  the  special  case  into  a  special  verdict, 
amending  it  first  by  adding  as  facts  such  inferences  as  the  Court 
might  have  drawn. 

The  case  was  argued  in  last  Easter  Term  (May  Ist(i)),  by 
Kinglah',  Serjt.,  for  the  phiintiff,  and  by  Butt  for  the  defendants. 
The  points  relied  upon  in  argument  appear  sufficiently  by  the 
jadgment. 

Cur.  adv.  lult. 

Lord  CAMPBBLii,  Ch.  J.,  in  this  Term   (May  29th),  delivered  the 
judgment  of  the  Court  : 

The  first  question  to  be  considered  in  this  case  is,  whether  there 
waa  evidence  to  go  to  the  jury  to  entitle  *the  plaintiff  to-  a  verdict  [  *^'^*  i 
on  the  first  issue  on  the  second  plea.  We  think  that  there  was. 
The  defendants  merely  rejoined,  as  to  the  part  of  the  plaintiff's 
replication  to  the  second  plea  firstly  replied,  that  the  said  action 
was  not  brought  within  twenty  years  next  after  the  said  supposed 
acknowledgment  of  the  said  Thomas  Wood  in  the  said  replication 
allej^ed  to  have  been  made.  Supposing  that  this  casts  upon  the 
plaintiff  the  burthen  of  proving  that  such  an  acknowledgment  as 
is  stated  in  the  replication  was  made  within  twenty  years  next 
i«fore  the  commencement  of  the  action  on  the  4th  of  September,  1844, 
we  think  that  the  evidence  was  quite  sufficient  for  that  purpose,  as 
it  proved  an  agreement  between  Wood  and  Buckley  that  Buckley 
Bhoald  be  boarded  and  lodged  by  Wood  for  the  weekly  sum  of  half 
&  guinea,  and  that  this  weekly  sum  should  go  and  be  accepted  in 
jnirt  satisfaction  of  the  sums  due  from  Wood  to  Buckley  in  respect 
of  the  dividends  on  the  stock,  till  it  should  be  replaced ;  and, 
further,  that  this  agreement  was  carried  into  effect  and  acted  upon 
till  the  death  of  Buckley  on  the  11th  of  September,  1824,  down  to 
whicli  time  he  was  boarded  and  lodged  by  Wood ;  the  weekly  pay- 
ment, by  the  agreement,  going  and  being  received  under  the 
agreement  in  satisfaction  of  money  then  due  and   growing    due 

(1)  Before  Lord  Campbell,  Ch.  J.,  Pattoson,  Wightman  and  Erie,  J  J. 
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Blaib  from  Wood  to  Buckley  in  respect  of  the  dividends,  the  stock  never 
OuMOND.  having  been  replaced.  Therefore,  if  this  evidence  is  believed, 
immediately  before  the  death  of  Buckley,  Wood  made  acknowledge 
ment  to  him  that  the  stock  remained  untransferred,  and  was  then 
due;  and  Wood  then  made  to  Buckley  part  satisfaction  on  account 
of  the  bond,  by  making  Buckley  satisfaction  on  account  of  part  of 
the  sum  of  money  then  due  and  payable  in  lieu  of  the  dividends. 

[  •4b6  ]  There  being  *such  evidence,  we  draw  from  it  the  inference  which 
I  have  stated :  and,  the  action  having  been  commenced  within 
twenty  years,  this  issue  must  be  entered  for  the  plaintiff.  The 
cases  of  Hart  v.  Nash  (i)  and  Hooper  v.  Stephem  (2)  are  in  point 
to  show  that  such  a  dealing  is  equivalent  to  a  money  payment  (3). 

The  verdict  upon  the  second  issue  raised  on  the  second  plea 
must  likewise  be  entered  for  the  plaintiff,  as  the  dividends  men- 
tioned in  the  second  breach  became  due  within  twenty  years  next 
before  the  commencement  of  the  action. 

By  the  agreement  between  the  plaintiff  and  the  defendants,  stated 
in  the  special  case,  either  party  is  at  liberty  to  raise  any  objection 
on  the  face  of  the  record.  And  the  defendants  objected  that  the 
first  replication  to  the  second  plea  is  bad  in  point  of  law,  because 
such  an  acknowledgment  as  is  there  stated  would  not  take  the  case 
out  of  the  Statutes  of  Limitations. 

To  judge  of  this  objection,  we  must  look  to  see  what  the  real 
contract  was,  as  it  appears  from  the  bond  and  condition  l>e{irin;; 
date  5th  December,  1812. 

The  condition  contains  a  recital,  that  Wood  wished  to  borrow 
from  Buckley,  and  to  take  up  at  interest,  the  sum  of  877^  4s.  !(/., 
Five  per  Cent,  stock,  and  had  applied  to  Buckley  to  advance  him  the 
same,  or  the  produce  by  sale  thereof;  which  Buckley  had  agreed 
to  do,  being  only  entitled  to  as  much  as  he  would  have  received  in 

[  *^3r>  ]  ease  the  stock  had  continued  standing  in  his  own  name.  It  ^tlieii 
recites  that  the  stock  had  been  sold  out,  and  the  produce  tliereof, 
amounting  to  792/.  4«.  2rf.,  had  been  paid  to  Wood  ;  and  that  it  had 
been  agreed  between  them  that  the  like  sum  of  877/.  4«.  IJ.,  Fivt 
per  Cents.,  should  be  replaced  by  Wood  in  the  name  of  Buckley. 
The  condition  is  then  declared  to  be,  that  Wood  should  replace 

(1)  41  R.  R.  732  (2  Cr.  M.  &  11.  337  ;  290)  ;  Bevan  v.  Oetfnng,  61  B.  R.  38*2  5 
S,  C\  5  Tyr.  955).  Q.  B.  740),  and  the  not«  in  1  Sm.  I*. 

(2)  43  R.  R.  306  (4  Ad.  &  El.  71).  C.  321  [11th  ed. p.  579]  on  Wliiia>mh\, 

(3)  WorthinyUm  v.  Grhmditch,  68  Whiting,  2  Dougl.  652,  were  also  n- 
R.  R.  502  (7  Q.  13.  479) ;  Callander  ferred  to  during  the  argomeDt  on  Xh\^ 
V.  Howard,   84  R.   R.   675  (10  C.  B.  point. 
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the  stock  on  or  before  the  5th  day  of  June,  1813,  and  pay  to  Buckley,  Blair 
in  lieu  of  the  dividends  thereof,  such  sum  or  sums  of  money  as  ormond. 
Buckley  would  have  been  entitled  to  receive  for  the  dividends  of 
the  877/.  i$.  Id.  in  case  the  same  had  continued  standing  in  his 
name,  at  such  time  and  times,  in  such  shares  and  proportions, 
and  in  such  manner,  as  the  same  dividends  would  have  been 
payable  to  him  in  case  the  same  had  not  been  sold  in  manner 
aforesaid. 

The  bond  is  conditioned  for  the  replacing  a  precise  amount  of 
stock  on  a  fixed  day,  viz.,  5th  June,  1813,  not  for  the  payment  of 
anj  given  sum  of  money  on  that  day,  nor  even  for  sthe  payment  of 
such  a  sum  of  money  as  would  purchase  the  given  amount  of  stock ; 
but  for  replacing  the  stock  itself. 

Such  being  the  nature  of  the  instrument  on  which  the  action  is 
brought,  we  are  to  consider  whether  it  comes  wilhin  sect.  5  of 
Stat.  3  &  4  Will.  IV.  c.  42,  by  which  it  is  provided  that,  if  any 
acknowledgment  shall  have  been  made,  either  by  writing,  or  by 
part  payment  or  part  satisfaction  on  account  of  any  principal  or 
interest  being  then  due  on  any  specialty,  it  shall  be  lawful  to  the 
persons  entitled  to  the  action  to  bring  their  action  for  the  money 
remaining  unpaid  and  so  acknowledged  to  be  due  within  twenty 
years  after  such  acknowledgment  by  writing  or  part  payment  or 
part  satisfaction  as  aforesaid.  The  defendants*  counsel  insisted 
that  this  cannot  extend  *to  a  bond  conditioned  for  thfe  replacing  of  [  *4a7  j 
stock,  arguing  that  this  is  an  act  to  be  done,  and  that  the  breach 
sounds  in  damages,  depending  upon  the  price  of  the  stock  when  it 
ought  to  have  been  replaced  or  when  the  action  is  brought. 

We  are  of  opinion  that  this  view  of  the  5th  section  is  correct. 
The  payment  of  sums  of  money  in  lieu  of  dividends  which  would 
have  been  payable  if  the  stock  had  remained  in  the  name  of  the 
^»bligee  is  not  payment  of  interest ;  neither  is  any  sum  of  money 
thereby  acknowledged  to  be  due.  Indeed  the  replication  itself  does 
nol  80  allege;  but  only  that  the  said  Thomas  Wood  made  an 
acknowledgment  that  the  said  amount  of  stock  remained  untrans- 
ferred,  by  making  part  satisfaction  on  account  of  the  money  so 
l^ayable  in  lieu  of  dividends.  This  averment  certainly  does  not 
bring  the  case  within  the  words  of  the  5th  section,  nor  (as  we  think) 
within  the  spirit  of  it.  If  any  authority  was  wanting,  we  have  the 
case  of  Gillingham  v.  Waskett  (l),  in  which  it  was  held  that  a  plea  of 
6ei-off  to  such  a  bond  was  bad,  because  it  was  not  a  bond  for  the 

(1)  13  Price,  434. 
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Blaiu  payment  of  money.  The  argument,  that,  as  the  bond  in  question 
Obmond.  is  plainly  within  the  8rd  section,  it  must  necessarily  be  within  the 
5th,  is  quite  untenable ;  for  it  is  obvious  that  a  bond  conditioned  to 
perform  the  covenants  of  a  lease  in  respect  of  repairs,  or  any  other 
matter  sounding  purely  in  damages,  would  be  within  the  3rd  section ; 
and  yet  it  would  be  impossible  by  any  ingenuity  of  construction  to 
bring  it  within  the  5th.  As,  therefore,  the  first  breach  relates  to 
the  day  of  default,  viz.  5th  June,  1813,  which  was  more  than  twenty 
years  before  the  action,  and  the  plea  sets  up  that  defence,  to  which 
[  *438  ]  the  replication  is  no  answer  in  law,  we  are  of  ^opinion  that,  thon<:h 
the  verdict  on  the  rejoinder  taking  issue  on  that  replication  mast 
be  found  for  the  plaintiff,  the  plaintiff  nevertheless  is  not  entitled 
to  any  damages  on  that  breach,  on  account  of  the  insufficiency  of 
the  replication. 

The  second  breach  stands  on  very  different  grounds.  Though 
the  remedy  to  recover  damages  for  not  replacing  the  stock  is  taken 
away  by  lapse  of  time,  yet  the  condition  so  to  replace  it  is  nt)t 
thereby  wholly  destroyed:  and  that  part  of  the  condition  whict) 
requires  the  payment  from  time  to  time  of  such  sums  of  money  as 
would  have  been  payable  by  way  of  dividends  if  the  stock  h<wl 
remained  in  the  name  of  Buckley  still  continues  in  force.  This 
last  stipulation  is  distinctly  expressed  in  the  words  of  the  condition, 
that  Buckley  was  to  receive  such  sums  of  money  as  he  would  have 
been  entitled  to  for  dividends  at  such  times  and  in  such  manner  as 
the  dividends  would  have  been  payable  to  him  if  the  stock  had  not 
been  sold  out.  The  defendants*  counsel  contended  that  tliis  extends 
only  to  the  payment  of  the  dividends  down  to  the  5th  June,  1813. 
when  the  stock  was  to  be  replaced.  But  down  to  that  day  then 
could  only  have  been  one  dividend  due ;  and  the  language  employttl 
seems  to  us  clearly  to  extend  to  all  accruing  dividends  till  the  sU)ck 
should  be  replaced. 

It  was  further  contended  that  the  Statute  of  Limitations  mu^l 
run  from  the  5th  June,  1813,  when  there  was  a  forfeitui*e  of  tlit- 
bond  for  not  replacing  the  stock.  But,  as  is  laid  down  by  Pa&ke,  B. 
in  the  recent  case  of  Sanders  v.  Coward  (i),  ''although,  on  the  fir?l 
breach  of  the  condition  of  a  bond,  the  obligee  may  sue  the  obligin-, 
[  ♦ISO  ]  and  have  judgment  under  stat.  8  &  9  Will.  III.  c.  11,  as  *a  security  of 
a  higher  nature  for  future  breaches,  he  is  not  bound  to  pursue  that 
course.  He  may  waive  the  right  of  action  on  the  bond,  in  resiH«ct 
of  the  first  breach,  or  any  number  of  breaches,  and  be  contented 

(1)  loM.  &  W.48,56. 
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with  the  specialty   security  only  for  future    breaches,   and   sue       Blair 
afterwards  on  a  subsequent    forfeiture,   and    assign   that  for   a      obhond. 
breach  "(1). 

For  these  reasons  we  are  of  opinion  that  the  plaintiff  is  entitled 
to  judgment  on  the  second  breach. 

Leave  is  reserved  to  turn  the  special  case  into  a  special  verdict : 
bnt  there  are  no  materials  for  a  special  verdict ;  and  the  only  ques- 
tions which  can  now  be  debated  appear  on  the  record,  and  may  be 
brought  before  a  superior  Court  by  writ  of  error.  Our  judgment, 
therefore,  is  that  the  verdict  entered  for  the  plaintiff  must  stand, 
and  that  the  judgment  be  entered  for  the  plaintiff  for  the  penalty 
of  the  bond  ;  but  that  the  damages  be  confined  to  those  claimed  in 
the  second  breach. 

Ordered :  That  the  verdict  entered  herein  for  the  plaintiff  do 
stand,  and  that  judgment  be  entered  for  the  plaintiff  for  the  penalty 
of  the  bond :  but  that  no  damages  be  levied  on  the  first  breach, 
and  that  damages  (viz.)  672Z.  Gs,  4d.  be  levied  on  the  second 
breach. 


IN    THE    EXCHEQUER    CHAMBER. 


(Error  prom  the  Queen's  Bench). 
THE  SOUTH  EASTERN   RAILWAY   COMPANY  issi. 

V.  THE  QUEEN  (;J.  juZ'it 

(17  Q.  B.  485—495 ;  S.  C.  20  L.  J.  Q.  B.  428  ;  15  Jur.  871.)  |.~, 

A  mandamus,  suggesting  that  a  railway  crossed  a  certain  public  high- 
way, not  on  a  level,  by  means  of  a  cutting,  along  which  the  line  of  railway 
was  laid  down,  and  that  the  said  highway  was  thereby  cut  through  and 
destroyed,  and  rendered  impassable,  and  that  a  reasonable  time  had  elapsed 
for  the  (Company  to  cause  the  highway  to  be  carried  over  the  railway  by  a 
bridge,  commanded  them  to  cause  the  said  highway  to  be  carried  over  the 
railwaj'  by  means  of  a  bridge,  in  confoimity  with  the  regulations  of  the 
Railways  Cliiuses  Consolidation  Act.  1845 : 

Held,  that  the  mandamM  was  bad ;  for  that  the  Act  gave  the  Company, 
by  sect.  46,  the  option  of  carrying,  by  means  of  a  bridge,  either  the  road 
over  the  railway,  or  the  railway  over  the  road ;  and  that  there  was  nothing 
Eitated  on  the  record  which  showed  that  such  option  was  at  an  end. 

MAXi)A.vrs  to  the  South  Eastern  Railway  Company.    The  writ 
stated  that  the  railway  from  the  London  and  Greenwich  Railway 

(1)  Tucknj  V.    Ua whins,  72   B.   R.      were  also  cited  in  the  argument- on 
^'^^  M  C,  B.  G55) ;  Bmhj  v.  Greenslade,      this  point. 

■i  Cr.  &   J.  61  ;  S,    C.   2   Tyr.  121;  (2)  Affd.  4  IT.  L.  C.  471  ;  17  Jur. 

if'Jti"  T.  /Wmrr,  2  Bing.  N.  C.  713;       391.— A.  C. 
and  SitviU  V.  Jackson,  13  Price,  715, 
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to  Woolwich  and  Gravesend,  which  the  South  Eastern  Bailway 
Company  were  authorized  to  make  under  their  local  Act(l),  "crossed, 
not  on  a  level,  a  certain  public  highway,"  in  the  parish  of  Plam- 
stead,  Kent,  called  Sec.,  "  by  means  of  a  certain  trench  or  catting 
of  twenty  feet  deep  and  sixty-five  feet  wide,  made  by  yon,"  the 
said  Company,  "  through  and  along  which  said  trench  or  catting 
the  line  of  the  said  railway  has  been  by  you  caused  to  be  and  is 
carried,"  "  and  the  permanent  way  thereof  has  been  by  *yoa,  and 
is,  laid  down  therein ;  and  the  said  public  highway  is  thereby 
cut  through  and  destroyed,  and  rendered  wholly  impassable  for 
passengers  and  carriages ; "  that  the  available  width  for  the  passage 
of  carriages  within  fiffcy  yards  of  the  points  of  crossing  the  same 
was,  and  at  the  time  of  such  crossing  was,  greater  than  twenty-five 
feet ;  '^  that  a  reasonable  time  for  you,  the  said  Company,  to  cause 
the  said  public  highway  to  be  carried  over  the  said  railway  by 
means  of  a  bridge,  in  the  manner  provided  by"  the  Railways 
Clauses  Consolidation  Act,  1845  (2),  ''  has  long  since  elapsed;  yet 
you,  the  said  Company,  have  refused  and  neglected,  and  still "  Ac, 
"  to  cause  the  said  highway  "  &c.  (as  before) ;  "  by  means  of  which 
said  neglect  and  refusal  the  said  highway  remains  and  is  wholly 
impassable  for  passengers  and  carriages;  in  contempt  "  Ac,  "  and 
to  the  great  damage  "  &c. ;  the  writ  then  commanded  the  Company 
to  ^*  cause  the  said  public  highway  to  be  carried  over  the  said  rail- 
way by  means  of  a  bridge,  in  conformity  with  the  regulations  in 
that  behalf  of  the  said  Act,"  "  that  is  to  say  "  &c,  (besides  other 
particulars  prescribed  by  sect.  50  of  the  Act)  ''  the  ascent  shall  not 
be  more  than  one  foot  in  twenty  feet."  Return :  **  That  the  said 
way  or  road  in  the  said  writ  mentioned  was  not  a  public  highway, 
as  in  the  said  writ  is  in  that  behalf  suggested  and  alleged  ;  *'  and 
that  for  that  reason  the  Company  had  not  caused,  and  ought  not 
to  cause,  the  way  or  road  to  be  carried  over  the  railway  by  means 
of  a  bridge,  in  manner  and  form  &c.  This  allegation  was  traversed, 
and  issue  joined. 

On  the  trial,  before  Pollock,  C.  B.,  at  the  Kent  Summer  AssiseSt 
1851,  the  jury  found  that  the  said  road  was  a  public  highway. 
Judgment,  awarding  a  peremptory  *vxandamu».  Upon  this  judg- 
ment the  Company  brought  error.    Joinder  in  error. 


(I)  9  &  10  Vict.  c.  cccv.  (Local, 
personal,  public):  **To  enable  the 
South  Eastern  Kailway  Company  to 
make  a  railway  from  the  London  and 


Greenwich  Bailway  to  Woolwich  and 
Qravesend." 

(2)  8  &  9  Vict.  c.  20. 
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The  case  was  argued  in  last  Easter  Term  (l),  before  Maule  and 
Williams,  JJ.,  and  Parke,  Piatt  and  Martin,  Barons. 

Peacock,  for  the  plaintiffs  in  error : 

The  writ  is  bad.  Section  46  of  the  Railways  Clauses  Consolida- 
tion Act,  1845,  enacts  that,  "  if  the  line  of  the  railway  cross  any 
turnpike  road  or  public  highway,  then  (except  where  otherwise  pro- 
vided by  the  special  Act)  either  such  road  shall  be  carried  over  the 
railway,  or  the  railway  shall  be  carried  over  such  road,  by  means 
of  a  bridge,  of  the  height  and  width  and  with  the  ascent  or  descent 
hy  this  or  the  special  Act  in  that  behalf  provided."  The  Company, 
therefore,  have  the  option  of  two  methods  of  carrying  the  road  from 
one  side  of  the  railway  to  the  other ;  whereas  the  precept  of  the 
writ  does  not  leave  them  that  option,  but  commands  them  to  adopt 
one  particular  method  of  the  two. 

(Parkb,  B.  :    Does    the  writ    prescribe    any   limit    as  to  the 

sloi)e  ?) 

It  prescribes  the  limit  enacted  by  section  50  of  the  Eailways  Clauses 
Consolidation  Act,  1845,  where  the  road  is  a  public  carriage  road  ; 
that  is,  that  the  slope  shall  not  be  greater  than  one  foot  in  the 
limit  prescribed  by  section  50 ;  which  limit  varies  according  as  the 
road  is  "a  turnpike  road,"  " a  public  carriage  road,"  or  "  a  private 
carriage  road."  Here,  again  the  writ  is  bad  ;  for  it  does  not  state 
under  which  of  those  descriptions  the  road  in  question  falls.  It 
'•tates  only  that  the  road  is  a  public  highway. 

(Maulb,  J. :  In  prescribing  the  amount  of  slope,  the  writ  assumes 
that  it  is  possible  to  adopt  the  "^particular  mode  of  construction, 
that  is,  over  the  railroad.) 

The  mandamus  ought  to  show  that  the  alternative,  of  carrying  the 
railway  over  the  road,  could  not  be  adopted.  There  is  no  reason, 
in  the  present  instance,  why  the  road  could  not  be  carried  under 
the  cutting  by  a  tunnel,  any  more  than  it  would  be  impossible  to 
carry  it  over  an  embankment  by  a  bridge.  But  the  impossibility, 
in  fact,  of  choice  between  the  two  alternatives  would  be  no  answer ; 
the  writ  can  only  command  the  Company  to  do  that  which  the  law 
lays  down  as  their  duty,  impossible  or  not. 

(Maule,  J.:  May  not  the  fact  stated  in  the  writ,  that  a  reasonable 
(1)  May  H,  1851. 
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South       time  for  making  the  bridge  has  elapsed,  be  supposed  (o  fix  the 

T^ASTRRlf 

Railway      particular  alternative?) 

Con  PANT 

Beo.  There  is  no  allegation,  nor  anything  to  show,  that  the  lapse  of 
reasonable  time  would  make  the  particular  alternative  reasonable. 
The  Company  have  not  yet  made  their  election,  as  they  have  a  right 
to  do ;  and  the  writ  is  bad  for  commanding  them  to  do  more  than 
that :  York  and  North  Midland  Railway  Company  v.  The  Queen  (i\ 
Ilex  V.  The  Church  Ti^ustees  of  St,  Pancras  (2),  Reg.  v.  Caledonian 
Railway  Company  (3),  Reg.  v.  Tithe  Commissioners  (4). 

(Maule,  J.:  It  is  quite  consistent  with  this  writ  that  ihe  Company 
have  actually  carried  the  road  under  the  railway.) 

At  all  events,  there  is  no  allegation  that  that  has  not  been  done. 
The  writ  is  also  bad  for  not  stating  that  the  road  did  not  come 
within  the  proviso  of  section  52  of  the  Railways  Clauses  Consolidation 
Act,  1845,  by  having  a  mesne  inclination  greater  than  that  required 
[  •489  ]  by  section  50.  *The  authorities  show  that  the  writ,  if  bad  in  part, 
is  bad  altogether. 

Needham,  contra  : 

The  Company  have  not  the  option  of  carrying  the  road  either 
over  or  under  the  railway.  Section  46  of  the  llailways  Clauses 
Consolidation  Act,  1845,  provides  for  cases  where  a  railway  crosses 
a  road  not  on  a  level  with  it ;  it  enacts  that  there  *'  either  such 
road  shall  be  carried  over  the  railway,  or  the  railway  shall  1)6 
carried  over  such  road,  by  means  of  a  bridge."  That  is  to  l« 
understood  as  meaning  that  the  first  method  is  to  be  adopted  where 
the  road  is  above  tlie  level  of  the  railway,  and  the  second  when  the 
road  is  below  the  level  of  the  railway.  The  Company,  therefore,  in 
the  present  instance,  are  bound  to  adopt  the  first.  If  it  had  been 
intended  to  give  Railway  Companies  an  option  under  the  Act,  this 
would  have  been  given  in  express  terms. 

(Maulb,  J. :  Suppose  the  road  were  only  a  foot  above  the  level  of 
the  railway,  would  not  the  Company  have  the  option  of  carrying  the 
railway  over  the  road,  instead  of  the  road  over  the  railway?) 

(1)  so  R.  R.  280,  note  (i)  (14  Q,  B.  (4)  80R.E.  271  (14aB.459;.  And 
472,  note  (c)  ).                                                   see  Jieg,  v.  2'he  Knitreily  and  /./rt».»^'*/ 

(2)  a  Ad.  &  EL  535.  Canal  and  Tramroad  Compamy,  80 R.  \L 
(;3)  83  R.  R.  371  (16  Q.  B.  19).                286,  note  (2),  14  a  B.  481,  note  ;u)  . 
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It  ifl  doubtful  whether  they  have  auy  option ;  and,  if  they  have, 
they  have  in  the  present  instance,  determined  it,  by  cutting  through 
the  road,  and  laying  down  this  permanent  way  below  the  level. 
They  cannot  now  contend  that  an  option  still  remains  to  them ;  it 
is  impossible  for  them  now  to  carry  the  railway  over  the  road. 

(Parke,  B.  :  They  might  carry  the  road  under  the  railway,  which 
would  amount  to  the  same  thing.) 

They  have  no  power  to  do  so ;  they  cannot  make  a  tunnel ;  section  46 
expressly  states  that  a  bridge  is  to  be  made  in  either  case.  As  to 
the  argument  that  the  mandamus  must  command  the  performance 
*of  that  which  the  Act  lays  down  as  to  be  done,  whether  impossible 
or  not,  lUg,  v.  Caledonian  Railway  Company  (i)  and  Reg.  v.  London 
and  Narth  Western  Railway  Company  (2)  decide  the  contrary. 

(Mauls,  J. :  Section  46,  if  it  gives  an  option,  of  course,  gives  it 
only  where  such  option  is  possible.) 

And,  in  the  present  case,  the  Company  have  themselves  destroyed 
their  option  ;  there  is  now  no  road  over  which  the  railway  can  be 
carried.  It  is  contended  that  the  writ  is  bad  for  prescribing  the 
conditions  laid  down  in  section  50,  without  showing,  on  the  face  of  it, 
enough  to  bring  the  case  within  these  conditions,  that  is,  that  the 
road  is  either  a  turnpike  road  or  a  public  carriage  road.  But  that 
descriptive  part  of  the  writ  is  not  material ;  the  only  material  part 
is  that  which  commands  the  building  of  a  bridge.  Besides,  a  turn- 
pike road  is,  prima  facie,  a  public  carriage  road :  and  moreover  the 
writ  states  that  the  road  has  been  rendered  impassable  for  passengers 
And  carriages. 

Peacock,  in  reply : 
It  is  not  impossible  to  adopt  the  alternative  of  carrying  the  rail- 
way over  the  road ;  the  Company  can  alter  the  railway  for  that 
purpose,  if  they  choose. 

(Pakkb,  B.  :  If  they  have  made  a  mistake  by  laying  down  the 
permanent  way,  as  it  is  at  present,  owing  to  their  ignorance  of  the 
road  being  a  public  highway,  the  proper  return  would  be  a  statement 
of  the  mistake  and  its  cause.) 

The  Company  have  not  yet  exercised  their  right  of  option. 
;i]  83  B.  B.  371  (16  a  B.  19).  (2)  83  B.  B.  768  (16  Q.  K  864). 
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(Maule,  J. :  If  a  man  is  to  do  something  on  Monday  or  Tuesday, 
and  does  not  do  it  on  Monday,  he  must  do  it  on  Tuesday.  The 
Company  are  in  that  position  ;  they  *have  themselves  made  it 
impossible  to  carry  the  railway  over  the  road  ;  and  they  have  no 
power  to  carry  it  under ;  they  are  bound,  therefore,  to  carry  the 
road  over  the  railway.) 

Sect.  16  of  the  Railways  Glauses  Consolidation  Act,  1845,  gives 
them  the  power  to  alter  any  of  their  works. 

(Maulb,  J.:  Perhaps,  under  that  section,  they  could  make  a 
tunnel  under  the  railway ;  but  I  doubt  whether  that  would  amount 
to  carrying  the  railroad  over  the  road  by  a  bridge.) 

Sect.  46  gives  two  alternatives  when  a  railway  crosses  a  road  not 
on  a  level.  The  Company,  therefore,  must  carry  the  railway  across 
the  road  before  their  right  of  option  accrues ;  and  they  are  then, 
as  in  the  present  case,  though  not  before,  competent  to  adopt  which 
of  the  two  methods  they  may  prefer.  It  cannot,  therefore,  be  said 
that  the  act  of  carrying  the  railway  across  the  road  by  a  cutting 
determines  their  option. 

(Martin,  B.  :  I  think  they  are  bound,  by  sect.  46,  to  make  the 
bridge  when  they  cross  the  road. 

Maulb,  J. :  At  all  events  they  are  bound,  by  sect.  58,  to  make  a 
new  temporary  road.) 

Not  having  done  so,  they  are  perhaps  indictable  for  a  nuisance, 
until  a  bridge  is  built,  according  to  Reg.  v.  Scott  (i) ;  but  they  may 
still  build  the  bridge  in  whichever  of  the  two  methods  they  choose ; 
and  may,  under  sect.  16,  alter  any  of  their  works  for  that  purpose. 

Cur.  adv,  ndL 

Parke,  B.  now  delivered  the  judgment  of  the  Court  : 

After  stating  the  material  parts  of  the  record,  the  learned  Judge 
proceeded  as  follows. 

On  the  part  of  the  plaintiffs  in  error  it  was  argued  *that  the 
mandamus  was  bad,  because,  by  the  Railways  Clauses  Consolidation 
Act,  1846  (Stat.  8  &  9  Vict  c.  20),  s.  46,  the  Railway  Companies 
had,  in  every  case  where  the  line  of  railway  crosses  a  public 
highway  not  on  a  level  (where  no  other  provision  was  made  by  the 
(1)  61ILB.309(3aK64S). 
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special  Act;  and  there  was  none  in  this  case),  an  option  to  carry 
the  highway  over  the  railway,  or  the  railway  over  the  highway,  by 
a  hiidge ;  and  this  mandamus,  by  ordering  the  Company  to  cause 
the  public  highway  to  be  carried  over  the  railway,  deprived  the 
Company  of  the  option  which  the  Act  of  Parliament  gave  them. 

Two  answers  were  offered  by  the  learned  counsel  for  the  defendant 
in  error. 

First :  that  by  stat.  8  &  9  Vict.  c.  20,  s.  46,  no  such  option  was 

given.    Secondly :  if  it  was,  that  from  the  facts  stated  on  the  face 

of  the  mandamus  it  was  to  be  collected  that  it  had  been  already 

exercised,  and    that    no  other  alternative  now  existed  but   the 

construction  of  a  bridge  to  carry  the  highway  over  the  railway. 

As  to  the  first  answer,  we  have  no  difficulty  in  saying  that  the 

Act  of  Parliament  gave  an  option  to  the  Company.     Mr.  Needham 

contended  that  the  proper  construction  of  the  46th  section  was, 

that,  if  the  highway  was  above  the  level  of  the  line  of  railway,  a 

bridge  was  to  be  made  for  it  over  the  railway ;  if  below,  for  the 

railway  over  it.    But  this  is  not  the  ordinary  meaning  of  the 

language  contained  in  the  clause,  which,  according  to  the  usual 

rule  of  construction,  directs  either  one  thing  or  the  other  to  be 

done,  which  is  a  case  of  election,  when,  according  to  the  rule  of 

law,  the  party  to  do  the  act  is  to  have  the  choice  which  act  he  will 

do.    *And  there  is  very  good  reason  for  that  construction ;  for  it 

would  be  hard,  if  the  way  was  only  a  few  inches  below  the  line,  to 

force  in  all  cases  the  Company  to  make  a  bridge  for  the  railway 

over  it,  or  vice  versd :  and  how  would  it  be  if  the  highway  was  on  a 

declivity,  and  above  on  one  side,  and  below  on  the  other,  the  line 

of  the  railway  ?    We  have  no  doubt  that  the  Legislature  meant 

what  they  have  said,  that  in  such  a  case  the  Company  were  to 

judge  for  themselves ;  thinking  that  they  would  determine  what 

was  best  according  to  the  varying  circumstances  in  which  the 

choice  would  have  to  be  made. 

The  next  answer  was,  that,  allowing  the  option  to  have  been 
given  by  the  statute,  it  had  been  exercised,  and  no  other  course 
was  now  open  to  the  Company  than  to  make  the  bridge  for  the 
highway  over  the  railway.  It  was  said  that  the  Company  had  cut 
through  the  way  by  a  deep  trench ;  and,  though  the  allegation  that 
it  was  twenty  feet  deep  might  not  bind  the  Company,  and  therefore 
was  not  to  be  assumed  as  an  admitted  fact,  yet  that  it  was  admitted 
that  the  line  of  railway  was  carried  through  that  trench,  and  the 
p«nnanent  way  thereof  laid  down  therein,  and  the  public  highway 
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destroyed  ;  and  that,  when  the  highway  is  destroyed  and  no 
longer  exists,  and  the  permnnent  way  is  laid  down,  the  option  is 
at  an  end. 

It  is  on  this  part  of  the  case  that  we  have  entertained  some 
doubt  :  but  our  opinion  is,  that  enough  does  not  appear  to 
determine  the  option  clearly  given  to  the  Company  in  the  first 
instance. 

Whether  the  cutting  the  road  was  an  indictable  misdemeanonr 
or  not,  must  depend  upon  a  fact  of  which  *we  can  take  no  notice, 
namely,  whether  a  new  temporary  road  was  made,  before  the  trench 
was  dug,  as  it  certainly  ought  to  have  been  by  sect.  53.  One  may 
conjecture  that  it  was  not,  because  the  Company  appear  to  have 
acted  as  if  the  road  intersected  was  not  a  highway,  and  therefore 
probably  did  not  make  the  new  road  required  by  the  Act  in  such  a 
case :  but,  judging  from  the  record,  it  is  only  a  conjecture ;  and  tlie 
fact  does  not  appear  one  way  or  the  other. 

But,  even  if  the  deep  cut  were  a  public  nuisance  and  indictable, 
it  does  not  follow  that  the  option  was  determined.  It  would  be 
competent,  for  anything  that  appears  to  the  contrary,  so  far  as 
relates  to  the  injury  to  the  road  by  interrupting  it  by  means  of  a 
trench,  to  restore  the  communication  by  a  bridge  over  the  highway 
or  over  the  railroad. 

It  is  then  said  that  the  option  is  determined  by  laying  down  the 
permanent  rail  in  the  trench.  But  we  think  that,  though  the  rail 
may  be  intended,  when  laid  down,  to  be  permanent,  it  would  lie 
permitted  to  the  Company  to  take  it  up  afterwards  and  carry  the 
railroad  over  the  highway,  if  they  found  it  more  convenient.  Under 
the  16th  section  they  have  the  power  from  time  to  time  to  alter 
their  works  or  any  of  them,  and  substitute  others  in  their  stead, 
and  do  all  other  acts  necessary  for  altering  the  railway. 

But  it  is  said  that,  under  sect.  46,  they  are  precluded  from 
carrying  their  railway  over  a  road  except  by  a  bridge  constructed 
whilst  the  road  exists  as  such  ;  and,  if  they  first  destroy  the  road, 
they  put  an  end  to  the  power  of  so  doing.  We  do  not  think  that 
they  are  precluded  from  carrying  their  railway  over  the  road  by  a 
bridge  except  whilst  it  exists  as  a  road,  any  more  than  *they  are 
precluded  from  carrying  the  road  over  a  railway  except  when  the 
railway  exists  as  such.  The  section  does  not,  we  think,  mean  that 
the  railway  shall  be  carried  over  when  first  made,  but  merely  that 
it  shall  be  constructed  so  as  to  pass  or  be  over  it. 

We  are  of  opinion,  therefore,  that  there  is  nothing  stated  on  this 
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record  which  shows  that  the  Company's  option  is  at  an  end  :  and, 
a3  the  option  clearly  did  exist  at  one  time,  we  think  the  mindamm 
is  bad;  and  that  the  judgment  ought  to  be  reversed,  and  judgment 
gi?eii  to  quash  the  mandamus. 

Judgment  reversed. 

Mandamus  to  be  quashed. 
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IN   THE  QUEEN'S   BENCH. 


THOMAS  HYATT   v.   GRIFFITHS. 

(I7Q.  B.  505— 509.) 

A  tenant  holding  over  after  the  expiration  of  a  lease  for  years  may  be 
Uken  to  hold  upon  any  of  the  termi  of  such  former  lease  which  are  con- 
sisteut  with  a  yearly  tenancy.  Whether  he  does  hold  on  any  of  sucli  terms 
or  not  is  a  question  fur  the  jury  on  the  facts  proved. 

A  covenant  in  a  lease  for  years  ending  at  Michaelmas,  that  the  tenant 
shall  and  may  retain  and  sow  forty  acres  of  wheat  on  the  arable  land 
demised  (consisting  of  213  acres)  at  the  seed  time  next  after  the  end  of  the 
term,  and  have  the  standing  thereof  till  the  harvest  then  next  following, 
rent  free,  with  the  use  of  premises  for  the  threshing  &c,  till  a  day  named, 
is  a  term  which  may  be  made  incident  t<o  a  tenancy  from  year  to  year. 

Trespass.  1st  count  for  cutting  down,  reaping  and  mowing 
plaintiff's  growing  wheat:  2nd  count  for  taking  and  carrying  away 
tbe  goods  and  chattels,  viz.  1,000  loads  of  unthreshed  wheat, 
and  1,000  loads  of  straw,  of  the  plaintiff.  Pleas :  1.  Not  guilty. 
2.  That  the  wheat  was  not  the  wheat  of  plaintiff.  8.  That  the 
goods  in  the  2nd  count  mentioned  were  not  the  goods  of  plaintiff. 
Issues  thereon. 

On  the  trial,  before  Erie,  J.,  at  the  Gloucester  Summer  Assizes, 
1B51,  it  appeared  that,  on  31st  August,  1839,  Sir  Thomas  Fhiilipps, 
under  whom  the  defendant  acted  in  the  albged  trespasses,  demised 
the  laud  on  which  the  wheat  in  question  grew  (containing 
213  acres,  1  rood,  29  perches)  to  the  plaintiff  and  his  son  William 
Hyatt  for  the  term  of  four  years  from  Michaelmas  then  next,  at 
the  yearly  rent  of  305/.,  payable  on  *the  usual  quarter  days.  The 
lease  contained  various  farming  and  other  covenants,  and  among 
them  the  following : 

"  And  the  said  Sir  T.  Phillipps  doth  hereby,  for  himself,  his  heirs, 
executors  and  administrators,  covenant,  promise  and  agree  to  and 
with  the  said  T.  Hyatt  and  W.  Hyatt,  their  executors  and  adminis- 
trators, in  manner  following,  viz. :  That  they  the  said  T.  Hyatt  and 
W.  Hyatt,  their  executors  and  administrators,  shall  and  may  retain 
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Hyatt       and  bow  forty  acres  of  wbeat  on  the  arable  land  hereby  demised  at 
the  seednesB  next  after  the  said  term  of  four  years,  and  to  have  the 
standing   thereof  until  the  harvest  then  next  following,  without 
paying  any  rent  or  making  any  other  consideration  for  the  same, 
and  shall  and  may  have  the  use  of  a  convenient  part  in  the  said 
messuage,  tenement  or  farm  house  for  a  servant  or  two  to  dwell 
and  lodge  therein  for  the  purpose  of  attending  to  the  threshing 
out  and  spending  of  such  crop  of  wheat.     And  also  convenient 
room  in  the  said  demised  barn,  stables  and  yards  on  the  said  pre- 
mises to  lay,  set  and  thresli  the  said  wheat  crop,  and  for  consum- 
ing the  straw,  chaff  and  colder  arising  therefrom,  until  the  2nd 
day  of  February  next  after  the  end  of  such  harvest  as  aforesaid, 
with  free  liberty  for  them  and  their  servants  to  go  and  return 
therefrom,  with  horses,  carriages  or  otherwise,  until  the  said  2nd 
day  of  February."     Plaintiff's   brother  had  previously  held  the 
lands  as  tenant  to  a  Mr.  Coventry,  from  whom   Sir   T.  Phillipps 
purchased,  under  a  21  years'  lease  containing  a  similar  covenant, 
and  had  made   over  bis  interest   to   the  plaintiff,  who  held  as  a 
yearly  tenant  from  the  expiration  of  that  lease,  in  1833,  till  the 
granting  of  the  four  years*  lease  above  mentioned.     The  holding 
for  21  years  was  a  holding  from  Lady  Day. 
[  h07  J  While  the  four  years'  lease  was  running,  William  Hyatt,  the  son, 

made  over  his  interest  to  the  plaintiff.  The  lease  expired  at 
Michaelmas,  1843 ;  but  the  plaintiff  continued  his  occupation  as 
tenant  from  year  to  year,  at  the  same  rent.  At  Lady  Day,  1849, 
he  gave  notice  of  his  intention  to  quit  the  premises  (describing  the 
land  as  213a.  Ir.  29p.)  at  the  ensuing  Michaelmas  (i) ;  and  in 
October,  1849,  he  sowed  the  wheat  now  in  question  upon  forty  acres 
of  the  land.     The  residue  was  given  up  to  the  landlord  (2).    At  the 

(1)  The  notice  eDded  :  ''AH  \^hich  tenancy,  by  which,  as  Sir  T.  Pkillii^ 
said  hereditaments "  &c.  "are  situate'*  at  that  time  contended,  the  pUintif 
&a,  **  and  were  comprised  in  and  again  became  tenant  The  plaintiff, 
described  by  a  certain  indenture  of  liowever,  denied  this,  alleging  that  he 
lease  dated  the  3 1st  day  of  August,  retained  no  interest  in  the  land  except 
1839,  and  expressed  10  be  made  his  right  to  the  wheat  crop  on  forty 
between  Sir  Thomas  Phillipps,  Baronet,  acres ;  and  evidence  was  given  for  the 
of  the  one  part,  and  Thomas  Hyatt  plaintiff  that  he  had  made  this  stab*- 
and  Willium  Hyatt,  both  of  SuowshiU  mentin  the  presence  of  Sir  T.  PhiUippe^, 
aforesaid,  farmers,  of  the  other  part,  when  the  parties  were  before  magi^ 
and  wbich  said  hereditaments  and  trates  upon  summons,  on  a  dispute  as 
premises  I  now  hold  of  you  as  tenant  to  the  liability  to  rate  for  lands  com- 
from  year  to  year.    Dated  "  &c.  prising  the  forty  acree ;  and  that  Sir 

(2)  There    had    been    some    bans-  T.  Phillipps  did  not  contradict  it, 
action    upon    the  expiration    of    the 
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eosning  harvest  the  wheat  was  claimed  on  the  part  of  Sir  T.  Htatt 
Fhillipps ;  bat  the  plaintiff  alleged  that  the  right  to  it  was  in  him  ;  Griffiths. 
for  that,  notwithstanding  the  expiration  of  the  tenancy,  the  clause 
as  to  sowing  and  reaping  in  the  lease  of  1889  was  impliedly  kept 
up  as  a  term  of  the  demise  from  year  to  year.  The  defendant,  on 
behalf  of  Sir  T.  Phillipps,  reaped  the  corn ;  which  was  the  trespass 
complained  of. 

The  learned  Jadge  stated  to  the  jury  that  a  tenant  who  holds 
over  after  the  expiration  of  a  lease  may  be  taken  to  hold  on  such 
covenants  of  the  expired  lease  *as  are  applicable  to  a  tenancy  from  [  *508  ] 
year  to  year :  that,  whether  he  does  so  or  not  in  a  particular  case 
is  a  question  of  fact :  that  his  Lordship  was  not  prepared  to  say 
that  the  covenant  in  question  was  not  applicable  to  a  yearly 
tenancy:  and  that  the  question  he  should  leave  to  them  was, 
whether,  though  there  was  no  express  evidence  of  any  terms  of 
demise  from  year  to  year,  they  concluded,  from  the  facts  proved, 
that  Sir  T.  Fhillipps  demised,  and  the  plaintiff  accepted,  the  lands 
on  the  terms  alleged  by  the  plaintiff  as  to  the  forty  acres.  His 
Lordship  reserved  leave  to  move  to  enter  a  verdict  for  the  defendant  if 
the  Court  should  think  that  there  was  no  legal  evidence  from  which  a 
demise  on  these  terms  could  be  inferred.    Verdict  for  plaintiff. 

Keating  now  moved  that  a  verdict  might  be  entered  for  the 
defendant,  or  a  new  trial  had : 

£ffect  ought  not  to  have  been  given  to  the  covenant  relied  upon 
by  the  plaintiff  in  the  lease  of  1839.  Such  a  covenant  is  not  inci- 
dent to  a  yearly  tenancy.  If  any  covenant  for  a  way-going  crop 
could  be  considered  so,  the  supposition  could  arise  only  in  the  case 
of  a  Lady  Day  holding.  It  is  to  such  holdings  that  the  term 
as  to  way-going  crops  is  usually  annexed,  not  to  holdings  from 
Michaelmas. 

(Erle,  J.:  The  present  covenant  was  expressly  made  in  the 
demise  of  1889,  though  the  holding  was  then  to  run  from 
Michaelmas  instead  of  Lady  Day. 

Lord  Gahpbbll,  Ch.  J. :  Without  laying  down  a  general  rule,  we 
are  to  consider,  on  the  case  before  us,  what  was  the  contract 
between  the  parties  as  to  extending  the  incidents  of  the  prior 
tenaney  for  four  years  to  the  new  tenancy  from  year  to  year. 

£rle,  J. :  I  thought  the  point  was,  whether  the  term  in  question 


552  1851.     Q.  B.     17  Q.  B.  SOS— 509.  [b,b. 


Hyatt       could  be  one  *incidental  to  a  yearly  tenancy.     But  I  desired  the 
Grtffiths.    }^U  to  sciy  whether  in  fact  it  had  been  made  so  in  this  instance ; 
[  *609  ]       reserving  leave  to  move  to  enter  a  verdict  for  the  defendant  if  there 
was  no  evidence  on  which  the  jury  could  find  that  it  had.) 

LoBD  Campbell,  Gh.  J. : 

If  such  a  term  is  not  inconsistent  with  a  tenancy  from  year  to 
year,  it  may  be  shown  by  evidence  to  have  been  annexed  to  socli 
a  tenancy.  It  appears  that  this  was:  and  I  think  the  verdict 
is  right. 

Pattbson,  J. : 

When  it  is  said  that  a  party  becoming  tenant  from  year  to  ye^ir 
may  be  deemed  to  hold  over  on  the  terms  of  a  prior  lease  for  years, 
that  cannot  be  confined  to  such  terms  as  are  necessarily  incident  to 
a  yearly  tenancy  :  the  rule  would  then  have  no  meaning.  It  moat 
include  such  terms  as  may  be  incident. 

Eble,  J.  (I)  concurred. 

Rule  refuMed. 

m      

1851.  EAST    LONDON   WATERWORKS    COMPANY   v. 

Aov^,  TRUSTEES  FOK  MILE  END  OLD  TOWN. 

[  512  ]  (17  Q.  B.  512—523 ;  S.  C.  21  L.  J.  M.  C.  49;  17  Jur.  121.) 

By  an  Act  for  lighting  and  improving  a  district,  rates  for  all  tiie  pur- 
poses of  the  Act  were  to  be  laid  upon  every  person  and  persons  who  should 
*' inhabit,  hold,  use,  occupy,  be  in  possession  of,  or  enjoy  any  measuages. 
tenements,  coach-houses,  stables,  cellars,  vaults,  houses,  shops,  ware- 
houses, or  other  buildings,  tenements,  or  hereditaments,  situate  or  being 
in  any  of  the  streets,  squares,  lanes,  and  other  public  passages  and  plaoo^.*^ 
within  the  district,  according  to  the  yearly  value ;  so  as  all  such  rates  for 
lighting  the  district  should  be  laid  upon  such  persons  as  should  inhabit, 
hold,  &c.  **any  messuages,  tenements,"  &c.,  *'ur  other  buildings,  ten^ 
ments  or  hereditaments  "  situate  in  such  of  the  streets  &c.  only,  within  the 
district,  as  should  from  time  to  time  be  lighted  by  virtue  of  the  Act : 

Ileld,  That  a  Water  Company  within  the  distiict  were  not  liable  ta  l« 
assessed  under  this  Act  for  their  mains  and  other  pipes,  plugs  and  apparatud 
used  for  the  conveyance  of  water,  and  part  of  which  ran  imdetgroood 
through  the  public  sti^eets  and  places. 

On  appeal  against  a  rate  made  by  the  respondents  upon  certain 
property  of  the  appellants  within  their  district,  under  a  local  Act  uf 
Parliament,  the  Sessions  confirmed  the  rate,  subject  to  the  opinion 
of  this  Court  upon  the  following  case. 

The  respondents  are  the  trustees  under  a  local  Act  passed  &c. 
(1)  No  fourth  Judge  was  present. 
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(1  k  2  Geo.  IV.  c.  Ixxii.,  local  and  personal,  public,  for  lighting  and 
improving  the  hamlet  of  Mile  End  Old  Town,  Middlesex  (1) ) :  and  the 
question  ^arises  as  to  the  liability  of  the  appellants  to  be  rated  for 
their  mains  &c.  ander  the  terms  of  that  statute.  The  purposes  and 
objects  of  the  Act  are  explained  in  the  preamble  and  the  first 
section,  which  appoints  the  first  trustees.  The  6th  section 
aatborizes  the  election  of  future  trustees  (2)  by  the  rated  inhabited 
householders. 

The  80th  section,  which  authorizes  the  making  of  the  rate,  is 
as  follows : 

"And  be  it  further  enacted,  That  for  all  and  every  the  purposes 
of  this  Act,  the  said  trustees  shall  and  they  are  hereby  authorized 
and  required  to  raise  from  time  to  time,  by  rates  or  assessments, 
such  sum  and  sums'  of  money  as  they  the  said  trustees,  or  any 
ti?e  or  more  of  them,  shall  from  time  to  time  judge  necessary ; 
all  which  rates  and  assessments  shall  be  signed  by  any  five  or 
more  of  the  said  trustees,  and  shall  be  laid  upon  all  and  every 
person  and  persons  who  do  or  shall  inhabit,  hold,  use,  occupy, 
he  in  possession  of,  or  enjoy  any  messuages,  tenements,  coach- 
houses, stables,  cellars,  vaults,  houses,  shops,  warehouses,  or 
other  buildings,  tenements,  or  hereditaments,  situate  or  being 
in  any  of  the  streets,  squares,  lanes,  and  other  public  passages 
and  places  within  the  said  hamlet,  according  to  the  yearly 
value  of  the  same  respectively  ;  and  the  first  year  for  which  such 
rates  or  assessments  shall  be  made,  shall  commence  and  be  com- 
puted from  the  24th  day  of  June,  1821;  and  such  rates  or 
assessments  shall  and  may  be  made  and  collected  half  yearly  or 
quarterly,  as  the  said  trustees  shall  at  any  *of  their  meetings 
think  proper,  and  shall  from  time  to  time  direct,  so  as  such 
rates  or  assessments  do  not  exceed  in  the  whole  for  any  one 
year  (for  the  several  purposes  of  this  Act)  the  sum  of  la.  in 
the  pound ;  and  so  as  all  such  rates  and  assessments,  from  and 
after  the  making  of  the  first  rate  and  assessment  hereby  directed 


tl)  **  Au  Act  to  light  and  otherwise 
UDprove  the  streets  and  other  public 
passages  and  places  within  the  hamlet 
^t  Mile  End  Old  Town,  iu  the  parish 
"'  St.  Dimdtan,  Stepney,  otherwise 
^^tebonheath,  iu  the  county  of  Middle- 
sex." 

{2j  hy  sect.  3,  no  person  (with  ex- 
o^ptious  not  material  here)  is  eligible 
to  be  truatee,   *' unless  he   shall  be 


resident  in  the  said  hamlet,  and  shall 
occupy  and  be  in  possession  of  one 
entire  messuage  or  tenement  within 
the  said  hamlet,  of  the  rent  or  value  of 
20/.  per  annum,"  and  be  rated  to  the 
poor,  in  respect  of  such  messuage  or 
tenement,  on  that  sum  or  upwards. 
Sects.  24  and  86,  referred  to  iu  the 
course  of  the  argument,  do  not  require 
further  notice  here. 
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to  be  made,  for  lighting  the  said  hamlet,  shall  be  laid  upon  all 
and  every  person  and  persons  who  do  or  shall  inhabit,  hold, 
use,  occupy,  be  in  possession  of,  or  enjoy  any  messoages,  tene- 
ments, coachhouses,  stables,  cellars,  vaults,  houses,  shops,  ware- 
houses, or  other  buildings,  tenements  or  hereditaments,  situate 
and  being  in  such  of  the  streets,  squares,  lanes,  and  other 
public  passages  and  places  only,  within  the  said  hamlet,  as 
shall  from  time  to  time  be  lighted  by  virtue  of  this  Act." 

The  appellants  have  been  for  upwards  of  twenty  years,  and 
still  are,  the  occupiers  of  certain  water-works  and  premises 
situate  in  the  county  of  Middlesex ;  and  a  portion  of  their  mains 
and  pipes  run  under  ground  through  the  public  streets  and  roads 
and  public  places  of  the  hamlet  of  Mile  End  Old  Town ;  and  in 
the  said  hamlet  they  have  used,  occupied  and  enjoyed,  and  still 
use,  occupy  and  enjoy,  exclusively  the  said  mains  and  pipes  and 
also  the  plugs  and  turncocks  fixed  in  the  ground,  and  which  are 
used  in  the  manner  hereinafter  mentioned,  and  for  which  occnpa- 
tion  the  appellants  are  and  always  have  been  assessed  in  the 
rates  raised  within  the  said  hamlet  for  the  relief  of  the  poor  pursuant 
to  the  statute  of  Elizabeth,  and  have  duly  paid  such  aseessmenis. 

The  Company  use  the  said  mains  and  other  pipes,  plugs  and 
turncocks,  and  which  are  those  mentioned  in  the  rate  hereinafter 
mentioned,  to  supply  water  to  inhabitants  of  dwelling-houses 
and  occupiers  of  other  *real  property  in  the  said  public  streets 
and  roads  and  public  places  in  the  said  hamlet,  and  in  part  to 
convey  water  from  the  principal  station  and  works  of  the  said 
Company  hi  Old  Ford  in  the  parish  of  Saint  Mary  Stratford  Bow 
in  the  county  of  Middlesex  through  the  said  hamlet  of  Mile  End 
Old  Town  into  various  other  parishes  in  which  such  water  is 
supplied  to  occupiers  of  real  property,  situate  in  such  parishes 
respectively,  by  the  said  Company. 

The  appellants  were  never  rated  under  the  said  local  Act  for 
their  mains  &c.  in  the  said  hamlet,  from  the  time  of  the  passing  of  the 
said  Act  until  the  making  of  the  rate  hereinafter  next  mentioned. 

The  said  trustees  on  the  2nd  day  of  January,  1850,  made  and 
published  a  rate  as  follows :  *'  A  rate  or  assessment  of  &/.  in  the 
pound  for  one  half  year  from  Midsummer,  1849,  to  Christmas, 
1849,  made  by  the  trustees  for  lighting  and  improving  the  hamlet 
of  Mile  End  Old  Town,  pursuant  to  an  Act"  See,  (1  &  2  Geo.  lY. 
c.  Ixxii.),  "  intituled  "  &c.,  "  for  all  and  every  person  or  persons 
liable  to  be  rated  and  assessed  pursuant  to  the  provisions  of  the 
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said  Act ;  and  which  said  rate  or  asBessment  is  contained  in  two 
books,  whereof  this  book  is  the  first." 
The  said  C!ompany  were  rated  in  the  said  books  as  follows : 

151,  Mile  End  Road  North. 

The  Company  of  Proprietors  of  the  East  London 
Water  Works  for  their  mains  and  other  pipes,  plugs 
£3,000  and  apparatus  fixed  in  the  ground  and  used  for  the  vj£75 
conTeyance  of  water  in  the  several  streets,  roads  and 
public  places  in  the  said  hamlet. 

For  the  purposes  of  the  present  case  the  amount  and  form  of  the       [  ^i^  ] 
assessment,  if  the  Company  be  rateable,  are  not  in  dispute. 

The  question  for  the  decision  of  the  Court  is :  Whether  the 
occupation  of  the  property  as  before  mentioned  in  the  said  hamlet, 
or  the  said  Company  in  respect  thereof,  or  of  the  space  which  the 
said  mains,  pipes,  plugs  and  turncocks  occupy,  is  or  are  rateable 
within  the  said  80th  section  of  the  local  Act.  If  the  Court  shall  be 
of  opinion  that  they  are  so  rateable,  the  rate  upon  the  appellants  to 
stand  confirmed ;  otherwise  the  same  rate  to  be  quashed  as  to  the 
said  assessment  upon  the  appellants,  and  to  be  amended  by  striking 
such  assessment  out  of  the  rate. 

After  the  trial  of  the  appeal,  it  was  discovered  by  the  parties  that 
the  writ  of  certiorari  was  taken  away  by  the  statute  above  mentioned. 
Whereupon,  in  order  properly  to  bring  the  question  so  reserved  as 
aforesaid  before  the  Court  of  Queen's  Bench,  it  was  agreed  by 
the  appellants  and  respondents  to  state  the  foregoing  facts  in  the 
form  of  a  special  case  &c.  (case  to  be  stated  under  a  Judge's  order, 
pursuant  to  stat.  12  &  18  Vict.  c.  45,  s.  11). 

The  case  then  stated  that  such  order  was  duly  obtained,  and  it 
was  agreed  by  the  said  parties  that  a  judgment  in  conformity  with 
the  decision  of  the  Court  of  Queen's  Bench  might  be  entered  on 
motion  by  either  party  at  the  Sessions  next  or  next  but  one  after 
such  decision.     The  case  was  now  argued,  on  a  concilium. 

Pashley,  for  the  respondents : 
The  property  is  rateable  under  sect.  80.  The  word  '*  tenements  " 
appears  there  twice.  Where  it  first  occurs  (''  messuages,  tenements, 
•coach-houses,"  &c.)  it  may  mean  tenements  in  the  popular  sense,  |  *on  ] 
namely  habitations,  and  particularly  those  of  an  inferior  class. 
But  when  the  word  is  used  a  second  time  in  the  same  sentence 
("or  other  buildings,  tenements  or  hereditaments  ")  it  must  have  a 
wider  meaning,  and  include  all  tenements  whatever  of  a  corporeal 
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nature;  everything,  at  least,  that  is  a  subject  of  assessment 
under  stat.  43  Eliz.  c.  2,  s.  1.  The  principle  of  construction 
appears  by  comparison  of  Rex  v.  The  Trustees  for  paritig  Shetrs- 
bury  (I)  with  Rex  v.  The  Manchester  and  Saljard  Watertcorks 
Company  (2)  and  Colebrooke  v.  Tickell  (a). 

Bovill,  contra  : 

It  is  admitted  on  the  other  side  that  the  word  **  tenements  '*  is 
not  to  be  construed  in  the  fullest  legal  sense;  the  question  is, 
to  what  corporeal  subject-matters  it  is  limited.     **  Other  tenements  ** 
must  be  taken  to  mean  tenements  eju^sdem  genefis  with  those  before 
enumerated :  and  "  tenements,"  where  it  first  occurs,  is  coupled 
with   ''messuages,"   and   clearly  means,  if  not  the  same  thing, 
something  of  the  same  description.     The  word  "or,"  connecting 
'*  tenements  "  with  *'  buildings  "  and  *'  hereditaments,"  implies  that 
the   terms  are  used  as  synonymous.    The  Act  is  a  Paving  and 
Lighting  Act;  its  objects  are  the  security  of  persons  and  of  property 
connected  with  the  purpose  of  habitation.    This  shows  the  descrip- 
tion of  property  on  which  the  assessment  under  the  Act  ought  to 
fall.    The  liability  should  follow  the  benefit.    A  trustee  under  thid 
Act  is  elected  by  the  inhabitant  householders,  and  must  himself  be 
resident,  and  possessed  of  an  "  entire  messuage  or  'tenement :  ** 
sect.  8.     **  Mains  and  pipes,"  the  property  of  Water  Companies,  are 
expressly  noticed  in  sect.  24  (4),  and  would  have  been  distinctly 
mentioned  or  alluded  to  in  sect.   80,   if  contemplated.     In  the 
exempting  clause,  sect.  86,  in  favour  of  certain  roads,  messoages 
and  building  buildings  or  tenements  are  enumerated  in  conjunction 
with  other  kinds  of  property ;  but  nothing  is  said  which  points  at 
the  kind  now  in  question  more  distinctly  than  the  words  of  sect,  du 
RexY.  The  Manchester  and  Salford  Waterworks  Company  (5)  (decided 
soon  after  ihe  pasHing  of  stat.  1  &  2  Geo.  IV.  c.  Ixxii.)  turned  upon 
words  very  like  those  now  in  question:   it  was  observed  by  the 
Court  that  the  local  Act  there  did  not,  like  stat.  48  Eliz.  c.  2,  use 
the  word  "  lands,"  but  it  mentioned  ''  tenements  "  in  association 
with    words    which  denoted  buildings,  and  *'  gardens  or  gaxdeu 
grounds"  were  specified  separately.  The  clause,  therefore,  was  held 
not  to  include  the  Company's  pipes  and  trunks.     It  was  remarked 
there  that  the  subjects  of  rate  specifically  mentioned  were  such  a^ 

(1)  37  R.  B.  409  (3  B.  &  Ad.  216).  supply  of  water  from  the  pipe«  in  tux.t^ 

(2)  1  B.  AC.  631.  of  frost. 

(3)  43  B.  B.  520  (4  Ad.  &  El.  916).  (5)  1  B.  &  C.  630. 

(4)  Begulating   the    processes    for 
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derived  protection  from  the  lighting  and  watching  which  were 
the  purposes  of  the  Act.  The  whole  argument  applies  to  this 
ease. 

(LoBD  Campbell,  Ch.  J.  referred  to  the  last  clause :  "  And  so  as  " 
&c.,  of  stat.  1  &  2  Geo   IV.  c.  Ixxii.  s.  30.) 

If  the  pipes  here  are  rateable  because  they  occupy  land,  and  so 
make  their  proprietors  occupiers  of  lands  with  the  meaning  of  stat. 
43  Eliz.  c.  2,  s.  1,  it  may  obviously  be  asked  why  the  present 
statute  does  not  mention  lands.  It  would  have  been  easy  to  express 
ill  terms,  if  it  had  been  so  meant,  that  all  corporeal  "^hereditaments 
should  be  assessed. 
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(Pattbson,  J. :  Does  the  case  say  that  these  pipes  run  through 
streets  actually  lighted  ?) 

There  is  no  dispute  as  to  that.  The  Manchester  and  Salford  (i) 
case  was  followed  by  Rex  v.  Mosley  (2),  a  decision  on  the  same  Act, 
where  the  Court  again  construed  ''  tenements "  as  referring  to 
tilings  fjiisdem  genei^is  with  those  before  mentioned.  In  Constables 
dc.  of  Charlton  v.  Walker (s)  the  word  "hereditaments*'  was 
interpreted,  not  according  to  its  strict  legal  sense,  but  to  the 
context,  and  the  purposes  of  the  Act.  On  the  other  hand,  a  more 
extended  sense  was  given  to  the  word  "hereditaments  "  in  Rex  v. 
The  Trustees  for  paving  Shrewsbui-y  (4),  by  reason  of  words  in  the  same 
clause  from  which  the  larger  meaning  was  inferred  :  but  the  decision 
in  Rex  v.  The  Manchester  and  Salfoi'd  Wateiicorks  Company  (1)  was 
not  impeached.  The  same  rules  of  construction  were  followed  in 
C^Ubrooke  v.  Tickell  (6)  and  Reg.  v.  Nevill{6),  in  which  last 
ease  Lord  Dbnman  relied  strongly  upon  the  principle  enforced  by 
Lord  Tenterdbn  in  Sandiman  v.  Breach  (7),  that  general  words 
following  particular  ones  apply  only  to  things  ejusdem  geneiis.  It 
lias  lately  been  held,  in  Chelsea  Waterworks  Company  v.  Rowley  (8), 
that  the  occupation  of  ground  by  water-pipes  was  not  land  or  here- 
ditaments rateable  to  the  land  tax  under  stat.  88  Geo.  III.  c.  5.  The 
present  case  states  that  the  property  now  in  question  has  never  been 
rated  to  the  poor  since  the  local  Act  passed ;  and  this,  though  no 
lepal  ground  of  exemption,  is  a  contemporanea  expositio  *which  the 


(1)  1  B.  &C.  630. 

C2)  26  B.  B.  328  (2  B.  &  C.  226). 

(;>)  lOM.  &W.  742. 

^4;  ;>7  B.  B.  409  (a  B.  &  Ad.  216). 


(6)  43  B.  B.  620  (4  Ad.  &  El.  916). 

(6)  70  B.  B.  538  (8  Q.  B.  462). 

(7)  31  B.  B.  1<  9  (7  B.  &  C.  96). 

(8)  Ante,  p.  482  (17  Q.  B.368).j 
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Court  may  properly  notice.     Tindal,  Gh.  J.  allowed  weight  to  such 
a  consideration  in  The  Bank  of  England  v.  Anderton  (i). 

(Lord  Campbell,  Ch.  J. :  The  words  at  the  end  of  sect.  SO, 
confining  the  assessment  to  property  situated  in  places  which  are 
lighted  by  virtue  of  the  Act,  are  very  material.) 

Pashley,  in  reply  (2) : 

In  Bex  V.  The  Manchester  and  Salford  Watef^orks  Company  (3) 
the  word  *'  tenement "  was  repeatedly  used  in  the  local  Act  in  a 
manner  which  showed  that  a  dwelling-place  or  building  was  contem- 
plated ;  and  lands  were  not  made  a  subject  of  rate,  though  "gardens 
or  garden  ground"  were  expressly  mentioned.  In  Colbrooke  v. 
TickeU{4)  every  Judge  present  was  of  opinion  that  the  term 
''hereditaments  "  was,  by  the  wording  of  the  Act,  appropriated  to 
such  as  were  corporeal  and  local.  *'  Messuage  or  tenement,*'  here, 
cannot  be  taken  to  signify  that  the  two  things  are  identical,  or  even 
ejusdem  generis.  In  Constables  dc,  of  Chorlton  v.  Walker  (5)  the 
local  Act  differed  from  this  :  the  words  "  houses,  buildings,  groond, 
or  land  "  were  unambiguous.  It  is  said  that,  in  Bex  v.  The  Trustees 
for  paving  Shrewsbury  (ft),  the  extended  sense  was  given  to  the  word 
"hereditaments"  by  reason  of  the  exception,  which  followed,  of 
"  meadow  and  pasture  ground  : "  but  it  seems  by  the  language  of 
the  Court,  that,  even  without  that  exception,  the  construction  might 
have  been  the  same. 


(Lord  Campbell,  Ch.  J. 
as  proving  the  rule.) 


Surely  the  Court  relied  on  the  exception 


[  ♦521  ]  In  Chelsea  *  Waterworks  Company  v.  Boivley  (7)  the  Court  seem  to 
have  relied  upon  the  assumed  intention,  in  the  Land  Tax  Acts,  to 
affect  "  property  to  be  let  by  a  landlord  to  a  tenant."  The  Act 
48  Eliz.  c.  2,  s.  1,  taxes ''  every  occupier  of  lands :  "  and  the  words  of 
the  present  statute  are,  who  shall  "  hold,  use,  occupy,  be  in 
possession  of,  or  enjoy." 


(Lord    Campbell,    Ch.  J.:    '^ Tenants    and 
mentioned  in  The  Manchester  case  (3).) 


occupiers      were 


(1)  44  R  B.  271  (3  Bing.  N.  0.  689, 
666 ;  2  Keen,  328). 

(2)  Bovill  objected  to  his  being 
heard  in  reply,  on  a  case  from 
Sessions ;  but  tiie  Court  permitted  it. 

(3)  1  B.  &  0.  630. 


(4)  43  R  B.  520  (4  Ad.  ft  £L  916;. 

(5)  10  M.  &  W.  742. 

(6)  37  B.  R  409  (3  B.  ft  Ad.  216). 

(7)  Ante,  pp.  482, 484  (17  a  R  3«. 
361). 
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Previous  decisions  cannot  govern  absolutely  in  the  construction 
of  local  Acts:  each  must  be  interpreted  according  to  its  own 
circumstances.  No  sound  conclusion  can  be  drawn  from  the  mere 
omission,  though  for  many  years,  to  rate  a  particular  property. 

(LoBD    Campbell,    Ch.  J.:    Where]^the^words  of  a  statute  are 
quite  dear,  that  is  so.) 

Words  ought  to  be  very  clear  to  set  aside  the  statute  of  Elizabeth. 

LoBD  Campbell,  Ch.  J. : 

The  appellants  are  rated  for  ''  their  mains  and  other  pipes,  plugs 
and  apparatus  fixed  in  the  ground  and  used  for  the  conveyance  of 
water  in  the  several  streets,  roads  and  public  places  "  in  the  hamlet 
of  Mile  End  Old  Town :  and  the  question  is,  whether  they  are  liable 
in  respect  of  that  property.    I  think  they  are  not.     Though  pro- 
prietors of  certain  subject-matters  which  maybe  called  **  tenements," 
they  are  not  liable  in  respect  of  them,  on  a  due  construction  of  this 
Act.    Under  the  statute  of  Elizabeth  they  would,  no  doubt,  be  so  ; 
bat  that  is  framed  in  very  different  language.    We  have  here  a 
particular  enumeration  of  the  subjects  of  assessment,  ''  messuages, 
tenements,   coachhouses,   stables,   cellars,   vaults,   houses,   shops, 
warehouses,"  followed  by  the  *  words  ''  or  other  buildings,  tenements 
or  hereditaments."     **  Tenements  "  must  be  understood^according  to 
the  antecedent  enumeration,  and  as  comprising  only  matters  ejusdein 
generis.      That  rule  of  construction  was  followed  in  Rex  v.  The 
Manchester  and  Salford  Waterworks  Com/^any  (1),  which  is  admitted 
to  have  been  well  decided,  and  is  a  case  not  distinguishable  from 
this  except  that  it  is,  if  anything,  stronger  :  for  there  the  assessment 
was  to  be  laid  on  some  things  not  coming  within  the  description  of 
bulldtng&    Here  all  the  things  in  the  precedent  enumeration  are  of 
that  description :  and  there  is  no  exception,  as  there  was  in  The 
Manchester  case  (i),  to  give  the  particular  word  a  sense  beyond  that 
of  matters  ejusdem generis.    Had  things  of  the  same  class  of  property 
with  pipes  been  so  excepted,   it  might  have  been  said  '*  exceptio 
probat  reffulam.*'    The  mere  circumstance,  that  the  property  has  not 
hitherto  been  rated,  would  not  be  conclusive  here,  though  in  the 
eonstraction  of  a  doubtful  Act  of  Parliament  contemporanea  expositio 
might  have  weight. 

Pattesok,  J. : 
This  case  must  be  governed  by  Rex  v.  The  Manchester  and  Salfoi'd 

(1)  1  B.  &  0.  630. 


East 
London 
Waier- 

WOUKS 

Company 

9. 

Tbustkbs 

FOR  Milk 

End  Old 

Town. 


[  •622  ] 


560 


1851.    Q.  B.     17  Q.  B.  522—523. 


B.R. 


East 
LoirDON 
Watbk. 

OOMPAKT 

r. 
Trustkib 
FOR  Milk 
End  Old 

TOWM. 
[  •52S  ] 


Waterintrks  Company  (1)  and  Rex  v.  Mosley  (2).  I  agree  in  all  the 
reasoning  of  the  C!ourt  in  the  former  case,  which  was  decided  about 
the  time  when  the  present  Act  passed.  And  I  cannot  lieip  thinking 
that  the  provision  in  this  Act,  that  the  assessment  shall  be  laid  only 
on  occupiers  of  property  in  streets  &c.  lighted  bj  virtue  of  the  Act, 
shows  an  intention  to  lay  the  rate  only  on  property  which  derive 
benefit  from  the  duties  performed  under  that  *Act.  Rex  v.  Tht 
Trustees  for  paring  Shrewsbtiry  (3)  is  the  only  case  which  seems 
contradictory  to  those  first  cited ;  but  there  the  extended  sense  of 
the  word  "hereditaments"  was  inferred  from  the  particular  exception. 
Reg.  v.Xerill  (4)  differs  from  this  case.  There  was  a  Buckinghamshire 
case  (5)  in  which  tithes  were  held  liable  to  rate  under  a  local  Act ; 
but  there  the  Act  spoke  expressly  of  tenements  and  hereditaments 
rateable  to  the  poor.  That  is  not  so  here.  Both  on  principle  and 
on  the  decisions,  I  think  the  assessment  not  maintainable. 


Ck)LEBinGE,  J.  («) : 

I  am  of  the  same  opinion,  on  principle  and  on  tbe  cases.  If 
the  appellants  are  liable,  it  is  because  they  occupy  a  **  tenement " 
which  is  rateable.  It  is  admitted  that  the  word  cannot  have  its 
full  meaning  In  either  place  where  it  occurs  in  sect  80.  In  the 
first  it  clearly  means  something  inhabited  or  belonging  to  a 
dwelling.  In  the  second,  where  it  is  conceded  that  some  restraint 
must  be  put  upon  the  construction  of  the  word,  the  rule  attaches, 
that  a  general  word  following  specific  ones  must  be  taken  to 
mean  something  of  the  same  kind.  The  pipes  here  are,  in  some 
sense,  a  thing  "situate  and  being"  in  the  "streets."  But  tbe 
"messuages"  and  other  matters  enumerated  in  terms  are  all 
things  which  may  form  part  of  the  side  of  a  street,  and  which 
are  capable  of  being  benefited  by  lighting  under  the  Act. 

Judgment  for  appelhmtt  (7). 


(1)  1  B.  *  C.  630. 

(2)  26  B.  B.  328  (2  B.  &  C.  226). 

(3)  37  B.  B.  409  (3  B.  &  Ad.  216). 

(4)  70  B.  B.  538  (8  Q.  B.  452). 

(5)  45  B.  B.  502  (see  Rex  v.  Barktr, 
6  Ad.  &  El.  388). 


(6)  Only  three  Judges  werepresent. 

(7)  See  Reg.  v.  Easi  Lfm»ion  WaUr- 
works  Cimjxtnyy  18  Q.  B.  705,  when* 
the  Company  were  held  liable  to  aa^^s^ 
meut  iin  ier  a  Paving  Act. 


TOL.LXXXY.]       1861.     Q.  B,     17  Q.  B.  548— 549.  601 

MUCH  HOOLE  v.  PRESTON  (1).  issi. 

(17  Q.  B.  548— 5i/l ;  8.  C.  (sub  nom.  Reg.  v.  Much  Boole)  21  L.  J.  M.  C.  1 ;        ^'^^^ 

16  Jut.  1152.)  |-  548  ] 

An  Irisluuaii,  having  no  English  settlement,  married  a  woman  settled  in 
A.,  and  lived  with  her  in  B.  for  more  than  five  years.  He  then  deserted 
her  and  left  the  kingdom  : 

Held  that  she  was  removeable  from  B.  to  A.,  not  to  Iieland. 

On  notice  of  appeal  against  an  order  of  two  justices  for  the 
removal  of  Ann  Ward,  wife  of  Michael  Ward,  and  her  six  children, 
from  the  township  of  Preston  to  that  of  Much  Hoole,  both  in  the 
county  of  Lancaster,  a  case,  in  effect  as  follows,  was  stated,  by 
consent  and  by  order  of  a  Judge  under  stat.  12  &  18  Vict.  c.  46, 
8. 11,  for  the  opinion  of  this  Court. 

Michael  Ward,  the  husband  of  the  pauper  Ann  Ward,  is  an 
Irishman,  and  has  not  acquired  any  settlement  in  England, 
hi  the  month  of  May,  1886,  the  said  Michael  Ward  married  the 
said  Ann  Ward|  who  then  had,  and  still  has,  a  maiden  settlement 
in  the  township  of  Much  Hoole.  The  several  children  mentioned 
in  the  said  order  are  the  lawful  issue  of  the  said  Michael  Ward 
and  Ann  his  wife.  The  said  Michael  Ward,  and  Ann  his  wife, 
have  respectively  resided  more  than  five  years,  next  before  the 
16th  of  November,  1849,  in  the  said  township  of  Preston;  and 
tijey,  and  their  said  family,  were  then  irremoveable  therefrom. 
On  the  said  16th  of  November,  1849,  Michael  Ward  deserted  his 
baid  wife  and  family,  and  went  to  America,  and  has  not  since 
returned  to  them :  and  they  continued  to  reside  in  the  said 
l^arifih  of  Preston  up  to  the  time  of  the  application  for  the  warrant 
for  their  removal,  and  *still  continue  to  reside  therein.  Such  [  *549  J 
warrant  or  order  was  obtained  in  consequence  of  the  said  Ann  Ward 
and  her  children  having  become  chargeable  to  the  said  township 
of  Preston  through  poverty,  and  not  from  sickness  or  accident. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  said  Ann 
Ward  and  her  said  children  were  irremoveable  from  the  said  township 
of  Preston ;  and,  if  not,  whether  the  said  Ann  Ward  and  her  said 
children,  or  any  of  them,  and  which,  were  removeable  to  the  maiden 
settlement  of  the  said  Ann  Ward.  If  the  Court  should  be  of  opinion 
that  the  said  paupers  were  irremoveable,  or  that  they  are  not  re- 
moveable to  the  maiden  settlement  of  Ann  Ward,  then  judgment 
quashing  the  said  order  was  to  be  entered  at  the  Sessions.  If  the 
Court  should  be  of  opinion  that  the  said  paupers  or  any  of  them 
were  removeable  to  the  maiden  settlement  of  the  said  Ann  Ward, 

(1)  Cited,  We$i  Bam  Guardiana  v.  Churchwardens  of  St.  Matthew^  Btthnal 
Grun  [1894]  A.O.  2;i0,  237. 
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then  judgment  confirming  the  said  order  as  to  sachof  them  as  were 
BO  removeable  was  to  be  entered  at  the  Sessions  accordingly. 

Pashley,  in  support  of  the  order  of  removal : 
The  first  question  is,  whether  there  was  such  a  disruption  of 
Michael  Ward's  residence  as  to  deprive  him  of  his  status  of 
irremoveability.  The  absence  is  a  disruption,  unless  there  is 
something  to  show  an  animus  revertendi:  Reg.  v.  LUmelly  0). 
In  that  case  the  Sessions  had  negatived  the  disruption  and 
quashed  the  order,  so  that  it  lay  on  the  respondents  to  satisfy  this 
Court  that  there  was  no  evidence  of  an  animus  revertendi ;  yet  the 
GouBT  held  the  removeability  proved.  *Then,  the  husband  is  an 
Irishman,  having  no  English  settlement;  but  as  he  has  deserted 
his  wife  and  family  they  are  to  be  removed  to  her  settlement: 
Rex  V.  Cottingham  (2).  Stat.  8  &  9  Vict.  c.  117,  makes  no  difference : 
Reg.  V.  All  Saints,  Derby  (s).  Stat.  9  &  10  Vict.  c.  66,  s.  1,  concludes 
with  a  proviso,  for  which  another  proviso  is  substituted  by  stat. 
11  &  12  Vict.  c.  Ill,  s.  1 ;  but  that  does  not  affect  the  place  to  which 
the  wife  and  children  are  removeable  if  they  have  a  settlement 

Overend,  contra  : 
The  husband,  if  he  came  back,  would  be  removeable,  as  there 
has  been  a  disruption  in  his  residence.  But  there  has  been  none 
in  the  wife's.  If  she  had  no  settlement  of  her  own,  she  would  be 
within  the  proviso ;  but,  as  it  is,  she  is  within  the  enacting  part, 
but  not  within  the  proviso. 

(Lord  Campbell,  Ch.  J. :  It  seems  a  strange  enactment  that  a 
woman  should  not  be  removeable  because  she  has  a  settlement. 
Has  that  construction  ever  been  put  upon  the  Act  ?) 

At  all  events,  if  she  is  removeable,  it  is  to  Ireland. 

Pashley  was  heard  in  reply. 
LoBD  Campbell,  Ch.  J. : 

The  proviso  is  not  artificially  expressed :  but,  reading  it  wiih 
the  other  provisions  of  the  statute,  I  think  the  meaning  appears 
to  be,  that  a  wife,  left  in  such  circumstances  as  the  present,  is  not 
irremoveable.  Then,  if  she  be  removeable  at  all,  it  must  be  to  her 
maiden  settlement ;  it  can  be  to  no  place  else. 

Patteson,  J. : 
Rex  V.  Cottingham  (2)  leaves  no  doubt  *that,  before  stat.  9  &  10 

(1)  AiUe,  p.  329  (17  Q,  B.  40).  (3)  80  R.  E,  246  (14  a  B.  207). 

(2)  7  B.  &  C.  615. 
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Vict.  c.  66,  this  woman  would  have  been  removeable  to  her  maiden 
settlement.  And  I  think  she  must  be  so  still ;  but  I  own  I  cannot 
construe  the  Act. 

WlOHTMAN,   J.  : 

1!  the  husband  came  back  he  would  be  removeable,  and  his  wife 
and  children  with  him.  Then  his  desertion  does  not  render  them 
irremoveable.  She  may  be  removed  somewhere  ;  and  the  authorities 
show  that  it  is  to  her  maiden  settlement. 

E&LB,  J. : 
I  did  not  hear  the  whole  argument ;  but  I  concur  in  the  judgment. 

Judgment  fin*  the  respondents. 
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KEG.  V.  The  INHABITANTS  of  E:ENTMEKE(i). 

(17  Q.  B.  551—562  ;  S.  C.  21  L.  J.  M.  C.  13;  16  Jur.  265.) 

By  a  local  Act,  reciting  that  it  was  expedient  to  form  reeervoirs  on  the 
river  K.  for  the  purpose  of  affording  a  more  regular  supply  of  water  to  the 
mills  on  its  banks,  and  by  means  thereof  cleansing  the  stream  and 
improYing  the  health  of  those  resident  on  its  banks,  the  occupants  of  mills 
on  the  river  K.  were  made  Commissioners  for  making  reservoirs ;  and  the 
said  Commissioners  were  authorized  to  make  and  maintain  reservoirs,  and 
to  levy  a  water  rate  on  all  miUs  using  the  water,  for  the  purposes  of 
defraying  the  expenses  of  the  Act,  and  maintaining  the  reservoirs. 

The  Commissioners  made  a  reservoir  occupying  forty-eight  acres, 
entirely  situate  in  the  township  of  K  The  mills  benefited  were^situate  in 
eight  other  townships.  The  overseers  of  K.  rated  the  Commissioners  as 
occupants  of  land.  On  appeal,  the  Sessions  stated  the  above  facts  in  a 
case,  in  which  they  found,  as  a  fact,  that,  if  the  works  occupied  by  the  Com- 
missioners had  been  a  private  undertaking,  belonging  to  persons  who  had 
increased  the  available  supply  of  water  by  means  of  the  reservoir  as  the 
Commissioners  had  done,  and  who  could  allow  or  refuse  the  millowners  the 
benefit  of  such  increased  supply,  and  charge  them  for  it,  the  assessed  value 
would  be  a  fair  one : 

Held,  That  the  Commissioners  had  a  beneficial  occupation;  and  were 
rateable :  and  That,  on  the  above  finding,  the  quantum  of  the  assessment 
was  right. 

On  appeal,  by  the  Commissioners  of  the  Kendal  Reservoirs, 
against  a  rate  for  the  relief  of  the  poor  *of  the  township  of  Kent- 
mere,  in  the  coanty  of  Westmoreland,  the  Sessions  quashed  the 
rate,  subject  to  the  opinion  of  this  Court  on  the  following  case. 

The  appellants  are  constituted  the  Commissioners  of  the  Kendal 

(1)  See     Worceder    Corporation    v.      Byde  on  Bating,  pp.  293—304,  2nd  ed. 
Ifrwtwich  Assestment  Committee  (1876)      —  A.O. 
2Ex.D.  49,  46  L.  J.  M.  G.  241,  and 

86—2 
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Beservoirs,  by  stat.  8  &  9  Vict.  c.  cxl.  (i) :  and,  under  the  provisions 
of  that  statute,  they  have  constructed  a  reservoir  at  the  head  of  the 
vale  of  Eentmere,  on  the  stream  called  the  Kent,  in  the  respondent 
township,  by  placing  an  embankment  across  the  ^course  of  the 
stream,  and  so  impounding  the  water  above  the  embankment,  the 
flow  from  the  stream  passing  through  a  pipe  in  the  embankment ; 
and,  in  so  carrying  out  the  statute,  they  have  expended  upwards  of 
12,000Z.  The  land  on  which  the  reservoir  is  constructed  is  in 
quantity  upwards  of  forty-eight  acres,  is  wholly  situate  in  the 
respondent  township  of  Eentmere,  and  was  purchased  by  the  Com- 
missioners for  the  sum  of  1,040Z.,  and  was,  previous  to  such  pur- 
chase, of  the  net  annual  rateable  value  of  12L  In  this  reservoir  is 
collected  a  portion  of  the  surplus  water  of  the  river  Kent,  which 
would  otherwise  flow  down  it,  and  cause  floods  over  the  adjoining 
lands  in  certain  seasons :  and  this  collected  water  is  allowed  again 
to  flow  into  and  down  the  river  as  required  for  the  purposes  of  the 
mills  and  manufactories  on  the  said  river.  The  result  obtained  is 
a  more  regular  and  convenient  supply  of  water  to  such  mills  and 
manufactories,  and  thereby  an  increased  regularity  in  the  motive 


(1)  (Local  and  personal,  public), 
**  Fur  making  and  maintaining  reser- 
Yoirs  in  the  parish  of  Kendal  in  the 
county  of  Westmoreland.'* 

Sect  1  recites  that  it  is  expedient 
that  reservoirs  should  be  constructed 
at  the  sources  of  certain  streams, 
amongst  others,  the  Kent,  **for  the 
purpose  of  affording  a  better  and  more 
i-egular  supply  of  water  to  the  mills 
and  manufactories  upon  the  said 
sti-eams  respectively,  and  by  means 
thereof  of  cleansing  the  said  streams, 
and  thereby  promoting  the  health  of 
the  persons  residing  upon  the  banks 
of  such  streams." 

Sect.  3,  that  certain  persons  named, 
"and  all  other  persons  who  now  are 
or  hereafter  shall  be  owners  or  occu- 
piei-s  of  any  fall  of  water,  mill,  or 
works  upon  the  said  streams  or  any  of 
them  of  the  annual  value  of  50/.,  and 
every  person  who  is  now  or  hereafter 
shall  be  a  joint  owner  or  occupier  of 
any  fall  of  water,  mill,  or  works  upon 
the  said  streams  or  any  of  them  of  the 
annual  value  of  80/.  or  upwards,  liable 
to  be  rated  by  virtue  of  this  Act,  shall 
be  and  they  are  hereby  declared  to  be 


'The  Commissioners  of  the  Kendal 
Reservoirs.* " 

Sect.  S9  authorizes  the  Com- 
missioners to  levy  rates  "upon  all 
occupiers  of  mills,  factories  or  other 
premises  now  erected  or  hereafter  to 
be  erected  upon  or  across  the  line  or 
course  of  the  said  streams  or  any  of 
them,  who  shall  occupy  or  employ  any 
fall  of  water  now  taken  up  or  here- 
after to  be  taken  up,  giving  motion  to 
any  wheel,  engine  or  other  machinen*, 
or  affording  any  benefit  or  advautap? 
to  such  mills,  factories,  or  other 
premises  situate  between  the  site  of 
the  several  reservoirs  hereby  authoriard 
to  be  made  respectively,  and  the  junc- 
tion of  the  waters  therefrom  with  the 
sea  "  in  proportion  to  the  depth  of  fill 
occupied  by  them.  Sect  102  exempts 
from  the  i*ate  corn  mills  not  employ- 
ing more  than  six  pair  of  stones. 
Sect.  108  appropriates  the  mcmeys  to 
be  received  by  the  Commissioners  to 
maintaining  the  reservoirs,  forming  a 
reserve  fund  for  extraordinary  con- 
tingencies, and  paying  principal  and 
interest  on  the  money  borrowed  for 
the  purpoaes  of  the  Act. 
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power,  whereby  the  said  mills  and  manafactories  are  enabled  to        Rbo. 
continue  working  at  times  when,  without  the  reservoir,  they  would    Kkntmbbb. 
be  compelled  partially  to  cease  working.     The  Kent  runs,  for  a 
distance  of  upwards  of  one  mile  from  the  reservoir,  in  the  respon- 
dent township,  and  afterwards  runs  through  several  other  townships, 
each  maintaining  its  own  poor.      The  only  mill  situated  in  the 
respondent  township  is  a  very  small  mill,  used  solely  for  grinding 
com,  and  exempt  (by  sect.  102  of  stat.  8  &  9  Vict.  c.  cxl.)  from  the 
payment  of  the  rates  made  under  the  above-mentioned  statute. 
There  are  ten  mills,  lower  down  on  the  Kent,  below  the  respondent 
township,  benefited  by  the  said  reservoir,  and  rateable  to  the  rates 
made  under  the  said  statute  :  the  most  distant  of  which  mills  from 
the  ♦township  of  Kentmere  is  situate  about  sixteen  miles  from  the       f  *^^^  1 
said  reservoir  down  the  Kent ;  and  the  said  ten  mills  are  situate  in 
eight  of  the  townships  through  which  the  river  passes.     The  Com- 
missioners have,  under  the  powers  contained  in  the  statute,  levied 
rates  in  order  to  pay  the  interest  on  the  money  borrowed  for  the 
purpose  of  constructing  the  reservoir,  and  the  necessary  charges 
and  expenses  connected  with  its  maintenance  and  carrying  out  the 
objects  to  which  the  rate  is  by  the  Act  made  applicable.     For  the 
year  ending  1849,  they  so  raised  the  sum  of  6971.  Us,  10^.,  and,  for 
the  year  ending  June,  1850,  the  sum  of  825Z.  8«. ;  which  sums  have 
been  expended  in  making  the  said  payments.     The  whole  of  the 
works  of  the  Commissioners,  and  which  consist  of  the  said  reservoir, 
are  situate  in  the  respondent  township ;  and  the  water  from  the 
reservoir  flows  along  the  ancient  bed  of  the  river.     The  respondents 
have  assessed  the  said  Commissioners  in  the  said  rate  or  assess- 
ment, made  on  the  29th  of  May,  1850,  as  above  mentioned,  as 
occupiers  of  the  said  land  and  reservoir  in  the  said  township  of 
Kentmere,  at  the  sum  of  9Z.  Bs.  6d.,  being  on  a  net  rateable  value 
of  3772.  and  a  gross  estimated  rental  of  444Z. ;  and,  on  the  hearing 
of  the  said  appeal,  it  is  admitted  that  the  said  rate  or  assessment  is 
duly  made,  and  valid  in  all  respects,  except  only  as  to  the  rateability 
of  the  said  Commissioners,  and  as  to  the  amount  at  which  they  are 
rateable,  if  at  all,  in  respect  of  the  said  land  and  reservoir.    And  it 
is  also  admitted  that  the  appellants  have  duly  appealed  against  the 
said  rate  or  assessment,  and  raised  the  said  two  questions.    It  is 
admitted,  for  the  purposes  of  this  appeal  and  case,  that,  if  the 
works  constructed  and  carried  on  by  the  Commissioners  had  been  a 
private  *  undertaking  of  any  person  or  persons  who  had  increased       [  •ws  ] 
the  available  supply  of  water  to  the  different  mill  owners  as  is  done 
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Rbo.  by  the  reservoir,  and  who,  at  pleasure,  could  allow  or  refuse  the 
KBNTMBttE.  mill  owners  the  benefit  of  such  increased  supply  of  water,  and  could 
charge  them  for  such  supply,  the  assessment  would  then  be  a  fair 
and  proper  assessment  on  the  occupiers  of  such  reservoir.  It  is, 
however,  contended  by  the  appellants :  First,  that  they  are  not 
rateable  at  all,  inasmuch  as  the  construction  and  maintenance  of 
the  reservoir  under  the  said  statute  is  a  public  undertaking,  and 
their  actual  occupation  of  the  said  reservoir  under  the  said  statute 
is,  necessarily,  not  such  a  beneficial  occupation  as  to  make  them 
rateable  to  the  poor  in  respect  thereof ;  Secondly,  that,  if  they  are 
rateable,  they  are  not  to  be  rated  as  occupiers  who  are  entitled  to 
allow  or  refuse  the  benefit  of  the  increased  supply  of  water  to  the 
occupiers  of  mills,  and  to  charge  them  for  such  supply,  inasmuch 
as  the  only  benefit  produced  by  the  construction  of  the  said  reservoir 
is  enjoyed  by  the  said  several  mills  and  manufactories,  the  value  of 
which  it  admittedly  increases,  and  the  occupiers  of  which  are  liable 
to  be  assessed  to  the  poor  rates  in  their  respective  townships  in 
respect  of  such  increased  value,  and  inasmuch  as  the  Commissioners 
under  the  said  Act  are  liable  to  be  rated  and  assessed  to  the  poor 
rates  in  each  of  the  townships  in  which  the  mills  and  manufactories 
are  situate,  in  respect  of  the  rates  payable  to  them,  under  sect.  89 
of  stat.  9  &  10  Vict.  c.  cxI.,  by  the  occupiers  of  such  mills  and 
manufactories.  It  is  admitted  that  the  rateable  value  of  the  land 
occupied  by  the  appellants,  as  it  existed  at  the  time  of  the  original 
construction  of  the  reservoir,  was  the  sum  of  12L  only ;  and  it  is 
L  *^^6  ]  also  admitted  that  12Z.  would  now  be  the  ^rateable  value  of  the 
same  land  if  the  said  reservoir  had  not  been  constructed. 

If  the  Court  should  be  of  opinion  that  the  appellants  are  not 
rateable  at  all  in  respect  of  their  occupation  as  above  mentioned, 
the  order  of  Sessions  is  to  stand  confirmed,  or  such  other  order  is 
to  be  made  in  the  premises,  by  striking  out  the  assessment  on  the 
appellants,  or  otherwise,  as  to  the  Court  may  seem  fit.  And,  if  the 
Court  shall  be  of  opinion  that  the  appellants  are  not  rateable,  as 
occupiers  who  at  their  pleasure  could  allow  or  refuse  the  mill-owners 
the  benefit  of  such  increased  supply  of  water  as  aforesaid,  and  could 
charge  them  for  such  supply,  then  the  amount  of  rate  is  to  be 
ascertained  on  such  principle  as  the  Court  shall  determine.  But, 
if  the  Court  should  be  of  a  different  opinion  on  each  of  the  ques- 
tions aforesaid,  then  and  in  such  case  the  order  of  Sessions  is  to  be 
quashed,  and  the  rate  appealed  against  is  to  be  in  all  respects 
^-^  confirmed. 
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The  case  was  argued  in  this  Term  (i).  Rbo. 

V, 

Cowling,  in  support  of  the  order  of  Sessions :  Kkstmebb. 

Stat.  8  4&  9  Viet.  c.  exi.  was  passed,  as  appears  by  sect.  1,  to 
improve  the  river,  partly  for  the  sake  of  the  mills  and  manufac- 
tories, and  partly  to  promote  the  health  of  those  residing  on  its 
banks.  Sect.  8  makes  the  owners  and  occupiers  of  water  privileges 
and  mills,  of  a  certain  value,  Commissioners ;  and  in  pursuance  of 
their  powers  these  Commissioners  have  made  the  reservoir  in  ques- 
tion. The  expenses  are,  by  sect.  89,  to  be  defrayed  by  means  of 
*a  water  rate,  from  which,  by  sect.  102,  corn  mills  are  exempted;  [  *o67  j 
and,  by  sect.  108,  the  proceeds  of  this  are  strictly  appropriated  to 
the  purposes  of  the  Act.  That  being  so,  the  first  question  is,  Are 
the  Commissioners  rateable  at  all?  They  occupy  land  which,  by 
statate,  they  must  occupy  in  a  particular  manner,  so  as  to  produce 
a  benefit  to  the  mills  and  works  which  are  situated  in  other  town- 
ships. It  is  a  kind  of  easement  to  pen  back  the  waters  of  the  Kent, 
in  this  township,  for  the  benefit  of  the  townships  below.  They  are 
not  more  rateable  in  respect  of  the  enhanced  value  of  these  mills 
than  the  occupiers  of  land  over  which  there  was  a  right  of  way 
would  be  rateable  in  respect  of  the  enhanced  value  of  the  dominant 
tenement.  In  Rex  v.  The  Aire  and  Colder  Navigation  (2)  Lord 
Tbnterden  asks :  "Suppose  water  is  turned  into  a  canal  from  a 
river  by  means  of  a  wear,  are  the  profits  of  the  canal  to  be  rated 
where  the  wear  is?  If  a  wear  in  parish  A.  turns  water  to  a  mill  in 
parish  B.,  are  the  returns  of  the  mill  in  B.  to  be  rated  in  A.  ?  "  That 
16  precisely  the  present  case. 

(Lord  Campbell,  Ch.  J. :  But,  where  land  is  occupied,  and  used 
60  that  it  produces  profit,  is  it  not  rateable  ?  As  yet  you  are  not 
speaking  of  the  quantum  :  is  there  not  to  be  some  rate  ? 

Erle,  J. :  In  Rex  v.  The  A  ire  and  Colder  Novigotion  (3)  the 
undertakers  had  no  interest  in  the  soil  of  the  canal.) 

No :  but  the  question  was  as  to  the  rateability  of  the  dam ;  and 
the  judgment  of  Taunton,  J.  is  very  closely  in  point. 

Further,  the  Commissioners  occupy  for  public  purposes,  and  are 
therefore  not  rateable  (4).  They  enjoy  no  benefit  themselves  as 
occupiers,  but  hold  the  land  in  trust  for  a  *district  embracing       [  *»58  ] 

(1)   Wedneaday,    November    12th.  (3)  37  B.  B.  363  (3  B.  &  Ad.  139). 

Before  Lord  Campbell,  Ch.  J.,  Patte-  (4)  See  Mericy  Docks    v.    Cameron 

WD,  Wightman  and  Erie,  JJ.  (1864)  U  H.  L.  C.  443,  3.i  L.  J.  M.  C. 

:2j  4  B.  &  Ad.  1:^9,  141.  1.— A.  C. 
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Rbo.         many  townships.     It  is  at  least  as  public  a  purpose  as  that  in  Rex 
Kbittmerk.    v.  The  Commissioners  foi'  lighthig  Beverleij  (1). 

Lastly,  if  a  rate  can  be  imposed  at  all,  the  rateable  value  must 
be  very  small,  probably  not  more  than  nominal ;  the  mills  are  to 
he  rated  in  their  respective  townships  for  their  value  as  enhanced 
by  the  water. 

(Lord  Campbell,  Ch.  J. :  But  would  not  the  poor  rate  on  the 
Kentmere  reservoir  be  recouped  to  the  Commissioners  by  a  water 
rate,  and  so  fall  ultimately  on  the  occupiers  of  the  mills  ?) 

That  would  make  it  unfair  on  the  occupiers  of  the  mills.  Their  water 
rate  would  be  a  deduction  from  the  assessable  vahie  in  their  own 
townships,  and  they  would  be  allowed  only  a  percentage  upon  that. 

PmhUy,  contra : 

The  Commissioners  are  rateable.  Reg.  v.  Longwood  (2)  and  Reg. 
V.  Badcock  (3)  are  precisely  in  point  (4). 

Then  as  to  the  quantum :  the  occupation  of  this  land  as  a  reser- 
voir produces  benefit,  and  is  rateable  for  the  amount  of  such  benefit. 

(Erlb,  J. :  Suppose  a  man  occupies  a  mill  worth  lOZ.  a  year  in 
parish  A.,  and  is  owner  of  a  piece  of  land  in  parish  B.  also  worth 
lOZ.  a  year.  Now,  if  the  man  turns  his  land  in  B.  into  a  reservoir, 
so  that  the  mill  and  reservoir  become  together  worth  10(^.  a  year,  it 
is  clear  that  SOI.  a  year  of  increased  rateable  value  has  been  created ; 
but  is  the  80Z.  to  be  rated  with  the  mill  in  A.,  or  with  the  reservoir  in 
B.  ?    Or  is  it  to  be  apportioned  ?    And,  if  so,  on  what  principle  ?) 

Cur.  adv.  v^dt. 
[  659  ]       Lord  Campbell,  Ch.  J.  now  delivered  judgment : 

We  are  of  opinion  that  the  order  of  Sessions  should  be  quashed, 
and  the  assessment  appealed  against  confirmed.  The  first  question 
is.  Whether,  in  respect  of  the  reservoirs  and  works  described  in  the 
case,  the  appellants  are  rateable  at  all  to  the  relief  of  the  poor  of 
the  township  of  Kentmere.  They  contend  that  they  are  not, 
alleging  that,  although  they  are  the  owners  and  occupiers  of  land 
within  the  township,  they  are  merely  Commissioners  appointed  by 
Parliament  for  a  public  purpose.     But,  in  truth,  they  must  be 

(1)  6  Ad.  &  El.  646.  v.  Cameron  (1864)  11  H.  L.  C.  443,  35 

(2)  13  a  B.  116.    [See  Mersey  Docks      L.  J.  M.  C.  1.— A.  C] 

V.  Cameron  (1864)  11  H.  L.  C.  443,  35  (4)  See   Mersey    Docks  v.    Cameron 

L.  J.  M.  C.  1.— A.  C]  (1864)  11  H.  L.  C.  443,  35  L.  J.  M.  C. 

—  (3)  6  a  B.  787.     [See  Mersey  Docks      1.— A.  C. 
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regarded  as  individuals  who  for  their  own  benefit  have  obtained  Rsa. 
aathority  from  Parliament  to  purchase  land  in  Eentmere,  which  kbii»bbb. 
they  use  to  obtain  a  better  supply  of  water  for  their  mills.  Sana- 
tory purposes  are  referred  to  in  the  Act  of  Parliament,  as  well  as 
commercial;  but  the  main  object  in  view  was  evidently  of  a 
private  nature.  In  Reg.  v.  Longwood  (i),  which  very  much 
resembles  the  present  case,  the  Commissioners  were  bound  to 
furnish  water  gratis  in  case  of  fire :  but  Lord  Denman,  in  delivering 
the  judgment  of  this  Court,  said,  that  those  who  were  benefited  by 
the  improved  supply  of  water  were  enabled  by  Parliament  to  obtain 
the  supply  through  the  medium  of  Commissioners,  without  the 
intervention  of  a  Water  Company ;  that  this  portion  of  the  inhabi- 
tants stood  in  the  position  of  an  ordinary  Water  Company ;  and  that 
they  had  no  greater  right  to  be  exempt  from  rateability  for  the  land 
occapied  by  them  than  such  a  Company  would  have  had.  In  The 
Beverley  case  (2),  relied  upon  by  the  appellants,  the  Commissioners 
manufactured  the  gas  for  the  general  benefit  of  the  community  (3). 

More  diflSculty  arises  upon  the  quantum  of  the  rate.  But  we  [  ^^^  ] 
think  we  are  relieved  from  this  by  the  admission  in  the  case  **  that, 
if  the  works  constructed  and  carried  on  by  the  Commissioners  had 
been  a  private  undertaking  of  any  person  or  persons  who  had 
increased  the  available  supply  of  water  to  the  different  mill  owners 
as  is  done  by  this  reservoir,  and  who,  at  pleasure,  could  allow  or 
refuse  the  mill  owners  the  benefit  of  such  increased  supply  of 
water,  and  could  charge  them  for  such  supply,  the  assessment 
would  then  be  a  fair  and  proper  assessment  on  the  occupiers  of 
such  reservoir."  According  to  what  was  laid  down  in  Reg.  v. 
Longwood  (4),  the  appellants,  who  are  all  mill  owners,  and  must  be 
considered  as  representing  the  whole  class  to  be  benefited  by  the 
improved  supply  of  water,  are  in  the  situation  of  a  Water  Company 
established  for  the  same  purpose.  We  do  not  see  that  any  differ- 
ence arises,  for  this  purpose,  from  the  Commissioners  not  being 
able  at  pleasure  to  allow  or  refuse  the  mill  owners  the  benefit  of 
such  increased  supply  of  water,  and  not  being  authorized  to  charge 
them  for  such  supply.  The  amount  of  additional  benefit  derived 
by  the  mill  owners  from  the  reservoir  is  precisely  the  same  as  if 
they  paid  for  the  increased  supply  of  water  by  the  gallon ;  and 

M)  13Q.B.  116.     {See Mersey  Docks  (3)  See   Mersey    Docks  v.    Cameron 

V.  rwmrran  (1864)  II  H.  L.  C.  443,  (1864)  11  H.  L.  0.  443,  35  L.  J.  M.  C. 

35  L.  J.  M.  C.  1.— A.  C.l  l.-A.  C. 

(2)  6  Ad.  A  El.  646.  (4)  13  Q.  B.  116,  125. 
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Rbo.  they  in  truth  are  assessed  for  the  reservoir  in  the  township  of 
Kkntmbrb.  Eentmere ;  for  the  amount  of  this  assessment  most  be  included  in 
the  rate  directly  levied  upon  them  by  the  Coramissioners  for  the 
general  purposes  of  the  undertaking.  The  principle  adopted  in  the 
assessment,  in  considering  what  it  would  be  were  the  reservoir  and 
works  occupied  by  a  Company  who  thereby  increased  the  supply  of 
water  to  the  mill  owners,  seems  to  us  to  be  in  accordance  with  that 
prescribed  by  the  Parochial  Assessment  Act  (i),  the  basis  of  the 

[  *^^^  ]       assessment  *being  **  the  rent  at  which  the  same  might  reasonablv 
be  expected  to  let  from  year  to  year,"  subject  to  the  enumerated 
deductions.    It  seems  difficult  to  suggest  any  other  principle  for  an 
assessment  upon  the  reservoir  and  works  than  that  which  has  been 
adopted.     Say  the  appellants,   "it   ought   only    to    be  nominal 
because  the  forty-eight  acres  of  land  purchased  and  occupied  bj  os 
are  now  covered  with  water  and  no  longer  produce  trees,  eom,  or 
grass  ;  "  but  surely  the  law  must  regard  the  pui^pose  to  which  the 
land  is  applied.     This  land,  used  as  it  is,  would,  by  admission, 
produce  to  individuals  a  profit  which  would  justify  the  assessment 
We  are  next  told  that  the  rateable  value  should  not  be  estimated  at 
more  than  12Z.,  its  former  amount;  but  you  cannot  look  to  the 
land  to  be  assessed  as  it  was  used  at  any  former  period,  either  with 
a  view  of  increasing  or  diminishing  the  amount  of  the  assessment 
Mr,  CowUng  chiefly  relied  upon  the  objection  that,  if  this  rate  were 
confirmed,  the  mill  owners  would   be  doubly  assessed :    but  the 
objection  would  hold  equally  if  the  undertaking  had  been  carried 
on  by  a  Water  Company ;  for  the  assessment  in  Eentmere  woold 
necessarily  enhance  the  price  to  be  paid  for  the  additional  supplj 
of  water,  and  still  each  mill  owner  would  be  liable  to  be  assessed, 
in  his  own  township,  upon  his  mill  according  to  its  increased  value 
from  the  additional  supply  of  water.     In  neither  case  would  there 
be  a  double  assessment  in  the  manner  supposed ;  for,  in  fixing  the 
assessment  on  the  mill,  regard  must  be  had  to  the  price  paid  for 
the  additional  supply  of  water ;  and,  the  undertaking  being  in  the 
hands  of  Commissioners,  who  will  reimburse  themselves  for  the 
Eentmere  assessment  by  a  reservoir  rate  upon  the  mill  owners, 
when  the  mill  owners  are  assessed  in  their  own  townships  the  rate- 

[  •662  ]       able  value  of  their  mills  must  be  estimated  at  an  ^amount  wtni«  the 
contribution  to  the  Eentmere  assessment,  paid  by  each  mill  owner. 

Order  of  Sessions  quashed  and  rate  conjirmed  (2). 

(1)  6  &  7  Will.  IV.  c.  96,  &  1.  OiHTseers  of  LmigwiHfd  (17  Q.  R  ^T1^ 

(2)  See  Reg,  v.   ChurchwardenB  and     post. 
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ROFFEY   V,   HENDERSON.  is^i. 

Nov.  15. 
(17  Q.  B.  574—588 ;  S.  C.  21  L.  J.  a  B.  49 ;  16  Jur.  84.)  

The  plaintifF,  teiiant  of  a  house  for  term  of  years,  being  possessed  of  l  ^  J 
shelves,  stoves,  ranges,  ovens,  boilers  and  other  articles  of  household  use, 
his  own  property  but  annexed  to  the  freehold,  requested  the  landlord  to 
purchase  them  at  the  expiration  of  the  term  or  let  them  remain  for  purchase 
by  the  incoming  tenant,  but  to  be  taken  away  by  plaintiff  if  the  tenant 
should  refuse  them.  The  landlord  wrote  an  answer,  declining  to  purchase, 
but  adding :  **  I  have  no  objection  to  your  leaving  them  on  the  premises 
and  making  the  best  terms  you  can  with  the  incoming  tenant."  The 
articles  remained  unsevered  from  the  freehold  till  the  entiy  of  the  new 
tenant,  who  came  in  under  demise  from  the  same  landlord,  but  who  declined 
to  take  them.  Plaintiff  then  (after  the  tenant  had  been  two  months  in 
poesesKon)  demanded  liberty  to  enter  and  remove  the  fixtures ;  but  the 
tenant  refused  permission;  and  plaintiff  thereupon  brought  case  for  the 
hindrance,  and  trover,  against  the  tenant : 

Held  that,  if  the  landlord's  letter  to  plaintiff  amounted  to  a  license  to 
take  away  the  articles,  yet,  not  being  under  seal,  it  was  no  valid  grant  of 
such  privilege  as  against  a  new  lessee  in  possession  of  the  premises  and  not 
party  to  the  license. 

Held  also  that  trover  did  not  lie  for  the  above  articles,  unsevered  from 
the  freehold. 

Casb.  The  first  count  stated  that,  whereas  before  the  com- 
mitting of  the  grievances  &c.  the  plaintiff  held  a  messuage  and 
premises  in  Surrey  as  tenant  thereof  *to  John  Bowler  for  a  term,  [  •575  ] 
viz.  of  21  years  from  29th  September,  1829,  which  had  before  then 
expired,  and  that  Bowler,  being  the  owner  of  the  said  messuage  &c., 
had,  before  the  expiration  of  the  said  tenancy,  to  wit  on  the  day  and 
year  aforesaid,  for  and  in  consideration  of  a  sum  &c.,  viz.  80/.,  paid 
to  him  by  plaintiff  for  the  same,  bargained,  sold  and  transferred  to 
plaintiff  divers  "personal  chattels  of  and  belonging  to  the  said  J.  B., 
fixed  and  fastened  to  the  said  messuage  and  premises,  to  wit"  &c. : 
then  followed  an  enumeration  of  fixtures,  among  which  were  stoves, 
covings,  blowers,  shelves,  sun-shades,  finger-plates,  bell  pulls, 
cranks,  wire  and  hooks,  curtain  laths,  rods,  blinds,  racks,  spring 
rollers,  hat-pins,  a  bracket,  ranges,  ovens,  boilers,  cranes,  closets, 
plate-rack,  and  dressers:  "and  the  said  chattels  so  fixed  and 
fastened  as  aforesaid,  being  of  the  value"  (fee,  "thereupon  then 
Income  and  were,  and  from  thence  hitherto  have  been  and  still  are, 
the  chattels  and  fixtures  of  the  plaintiff:"  And  whereas,  before  the 
^mmitting  &c.  and  after  plaintiff  became  such  tenant  as  aforesaid, 
^  wit  on  the  day  and  year  aforesaid,  one  Thomas  Usborne,  being 
I'OSBessed  of  divers  other  personal  chattels,  his  properly,  fixed  and 
'at^tened  to  the  said  messuage  and  premises,  to  wit  chattels  of  the 
like  number,  quantity,   quality,  description   and  value  as   those 
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RorFBY  hereinbefore  mentioned,  and  being  entitled  to  detach  and  remove 
HniDEBsoK.  the  same  from  and  ofif  the  said  messuages  and  premises  or  to  sell 
and  transfer  the  same  to  the  plaintiff,  did,  to  wit  on  the  day  and 
year  aforesaid,  with  the  assent  and  privity  of  the  said  John  Bowler, 
bargain,  sell  and  transfer  the  same  to  the  plaintiff,  and  thereupon 
the  same  then  became  and  were  and  still  are  the  chattels  and 
fixtures  of  the  plaintiff:  And  whereas,  before  the  committing  &Cm 

[  **76  ]  *^nd  during  the  continuance  of  the  said  tenancy,  the  plaintiff,  beinij 
possessed  of  divers  personal  chattels,  to  wit  chattels  of  the  like 
number,  &c.,  description,  &c.,  as  those  hereinbefore  first  men- 
tioned, had  put  up  and  fixed  and  fastened  the  same  in,  to  and 
upon  the  said  messuage  and  premises  for  the  ornament  of 
the  said  messuage  &c.  and  for  domestic  purposes,  and  for  his 
more  convenient  use  and  enjoyment  of  the  said  messuage  &c., 
and  the  same  were  respectively  so  put  up,  fixed  and  fastened  that 
the  same  could  and  might  be  detached  and  removed  from  and  off 
and  out  of  the  said  messuage  &c.,  without  causing  or  doing  any 
material  injury  or  damage  to  the  said  messuage  &c.,  and  the  plain- 
tiff, after  he  had  so  put  up,  fixed  and  fastened  the  said  chattels,  was 
of  right  entitled  to  detach  and  remove  the  same  from  and  out  of  the 
said  messuage  &c.  during  the  said  tenanc}';  and  the  said  chattels, 
so  put  up,  fixed  and  fastened  as  aforesaid,  afterwards,  and  daring; 
the  said  tenancy,  continued  to  be  and  were  used  and  enjoyed  by  the 
plaintiff  for  domestic  purposes  and  for  his  more  convenient  use 
and  enjoyment  of  the  said  messuage  Sec,  and  the  same  for  and 
during  all  the  time  aforesaid  were  and  still  are  the  chattels  and 
fixtures  of  the  plaintiff :  And  whereas,  whilst  the  plaintiff  was  such 
tenant,  and  before  the  expiration  of  the  said  term,  and  before  the 
committing  &c.,  to  wit  on  28th  September,  1850,  the  said  John 
Bowler  gave  and  granted  unto  plaintiff  leave  and  licence  to  keep  and 
continue  the  said  several  chattels  and  fixtures  so  respectively  pat  up. 
fixed  and  fastened  as  first  and  afterwards  aforesaid  in,  to  and  upon 
the  said  messuage  and  premises  after  the  expiration  of  the  said 
tenancy,  in  order  and  for  the  purpose  that  he  might  sell  and  dispose 

r  'B'^  ]  of  the  same  to  the  person  who  *should  next  after  the  expiration  of 
the  said  tenancy  become  tenant  to  the  said  John  Bowler  of  the  said 
messuage  See.,  and  to  enter  upon  the  said  messuage  &c.,  and  detach 
and  remove  the  said  chattels  and  fixtures  from  the  same  in  case 
such  tenant  would  not  purchase  the  same  of  the  plaintiff:  And 
whereas  the  plaintiff,  before  the  committing  &c.,  in  pursuance  of  tfatr 
said  leave  and  license,  and  acting  upon  the  same,  did  not,  before  or 
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at  the  expiration  of  bis  said  tenancy,  or  at  any  time  since,  detach  Roffbt 
or  remove  the  said  chattels  and  fixtures  from  the  said  messuage  and  hkkdbbson. 
premises,  and  from  thence  until  the  committing  of  those  grievances 
saffered  and  permitted  to  remain,  and  kept  and  continued,  the  said 
chattels  and  fixtures  so  fixed  and  fastened  as  aforesaid  upon  the 
said  messuage  and  premises  for  the  purpose  aforesaid,  and  the  said 
John  Bowler  never  at  any  time  revoked  or  countermanded  the  said 
leave  and  license :  And  whereas,  before  the  committing  &c.,  and 
afier  the  said  term  and  tenancy  had  expired,  to  wit  on  29th  Novem- 
ber, 1850,  the  defendant  became  and  was  tenant  to  the  said  John 
Bowler  of  the  said  messuage  and  premises,  and  he  was  the  next 
tenant  to  the  said  John  Bowler  of  the  said  messuage  and  premises 
after  the  expiration  of  the  plaintiff's  said  tenancy;  and,  for  and 
during  all  the  time  aforesaid  and  hitherto,  the  said  chattels  and 
fixtures  were  and  still  are  the  chattels  and  fixtures  of  the  plaintiff ; 
and  thereupon,  defendant  having  notice  of  the  premises,  plaintiff 
afterwards,  and  within  a  reasonable  time  in  that  behalf,  applied  to 
and  requested  of  defendant  to  purchase  the  said  chattels  and 
fixtures  of  the  plaintiff,  but  defendant  wholly  and  absolutely  refused 
then  or  at  any  other  time  so  to  do  :  and  thereupon  afterwards,  and 
within  a  reasonable  and  proper  *time  in  that  behalf,  and  at  a  season-  [  '578  ] 
able  and  proper  time  of  the  day,  to  wit  on  28th  January,  1851, 
plaintiff  requested  of  defendant,  then  being  in  the  possession  of  the 
said  messuage  and  premises,  to  suffer  and  permit  plaintiff  to  enter 
into  and  upon  the  same  for  the  purpose  of  his  detaching  and 
removing  the  said  chattels  and  fixtures  from  and  off  the  said 
messuage  and  premises,  and  plaintiff  would  have  entered  into  and 
apon  the  said  messuage  &c.  for  that  purpose,  and  would  in  a 
reasonable  and  proper  time  have  detached  and  removed  the  said 
chattels  and  fixtures  from  and  off  the  said  messuage  &c.,  had 
defendant  suffered  and  permitted  him  so  to  do,  but  defendant  then 
wholly  and  absolutely  refused  to  suffer  or  permit  plaintiff  then  or  at 
any  other  time  so  to  do,  and  then  obstructed  and  hindered  and 
prevented  plaintiff  from  entering  into  and  upon  the  said  messuage 
wd  premises  for  the  purpose  aforesaid,  and  from  detaching  and 
removing  the  chattels  and  fixtures  from  and  off  the  same,  the  outer 
door  thereof  being  then  open,  and  then  claimed  the  right  and  title 
to  use  the  said  chattels  and  fixtures  as  his  own  for  and  during  his 
said  tenancy,  and  then  and  from  thence  hitherto  hindered  and  pre- 
vented the  plaintiff  from  having  or  using  the  same,  and  he  himself 
used  the  same  and  converted  and  disposed  thereof  to  his  own  use. 
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RoFFXT  The  second  count  was  in  trover  for  "divers  goods  and  chattels,  to 

Hbkdsbson.   ^^^"  ^-  •  nearly  the  same  list  of  articles  as  that  given  in  the  first 

count,  but  without  any  averment  of  their  being  fixed  or  fastened  &c. 

Pleas :  1.  Except  as  to  the  grievances  in  the  second  count  men- 
tioned, so  far  as  they  relate  to  the  blowers,  curtain  latha,  hat-pins, 
rods  (and  a  few  other  articles)  therein  mentioned,  Not  guilty.    Issue 
thereon. 
[  579 1  2.  To  the  1st  count :  That  John  Bowler  did  not  grant  to  plaintiff 

the  said  leave  and  license  in  that  count  mentioned,  in  manner  and 
form  &c.    Conclusion  to  the  country.    Issue  thereon. 

8.  To  the  second  count,  except  as  in  the  first  plea  excepted.  Not 
possessed.    Conclusion  to  the  country.    Issue  thereon. 

4.  To  the  grievances  in  the  second  count  mentioned,  so  far  as 
they  relate  to  the  said  blowers,  &c.  (the  articles  excepted  in  the 
first  plea),  payment  into  Court  of  9L ;  which  the  plaintiff  accepted. 

On  the  trial,  before  Alderson,  B.,  at  the  last  Surrey  Asaixea,  the 
facts  material  to  the  present  report  appeared,  substantially,  as> 
stated  in  the  first  count.  It  was  proved  that,  when  the  plaintiff's 
term  was  about  to  expire,  he  requested,  by  letter  dated  August  27 tk, 
1850,  to  know  whether  Bowler  would  purchase  the  fixtures  belong- 
ing to  him,  and  which  were  among  the  articles  mentioned  in  the 
first  count.  It  was  assumed  at  the  trial  that  these  were  things 
which  might  be  removed  during  the  term,  but  (in  the  absence  of 
express  stipulation)  were  not  removeable  afterwards. 

The  plaintiff's  proposal  was  in  terms  as  follows.  After  some 
notice  of  a  demand  by  Bowler  for  dilapidations,  he  said :  ^'  The 
fixtures  being  mine,  will  you  take  them  at  a  reasonable  sum, 
deducting  what  may  be  allowed  for  dilapidations ;  or  will  you  allow 
them  to  remain,  subject  to  a  future  tenant  taking  them  when  you 
let  the  house  ?  If  you  allow  them  to  remain,  and  a  future  tenant 
refuse  to  take  them,  I  would  then  take  them  away ;  thinking  by 
their  remaining  the  house  would  let  better." 

On  81st  August  Bowler's  solicitor  wrote  in  answer : 
[  *68o  ]  ''  At  present  there  are  two  parties  in  treaty  for  a  lease,  ^to  com- 

mence at  Michaelmas :  and,  if  the  premises  be  not  repaired  by  that 
time,  it  is  quite  clear  that  njanifest  injury  will*  be  done  to  Mr. 
Bowler,  who  must  of  course  stipulate  with  his  new  tenant  that  the 
premises  be  put  into  a  proper  state  of  repair.  Mr.  Bowler  has  no 
intention  of  purchasing  your  fixtures ;  but  he  has  no  objection  to 
your  leaving  them  on  the  premises  and  making  the  best  terms  you 
can  with  the  incoming  tenant." 
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In   December,    1850,    after    defendant    had    entered,  plaintiff      ropprt 
requested  defendant  to  inform   him  if    be   would  purcbase  the   hemdebson. 
fixtures,  and,  on  bis  declining,  claimed  liberty  to  enter  and  remove 
them.    Formal  demands  of  tbe  fixtures,  and  of  access  for  the  pur- 
pose of   removing    them,    were    served    upon   the  defendant  in 
December,  1850,  and  in  January,  1851. 

It  was  argued  on  behalf  of  the  defendant  that  the  license  relied 
upon  by  the  plaintiff  was  inoperative  against  the  defendant,  not 
being  by  deed :  also  that  trover  does  not  lie  for  fixtures.  The 
learned  Judge  left  the  case  to  the  jury,  desiring  theiu  to  say 
whether,  supposing  plaintiff  entitled  to  the  fixtures,  his  application 
to  defendant  for  them  was  made  in  reasonable  time.  The  jury 
were  of  opinion  that  it  was  not :  and  the  learned  Judge  directed  a 
nonsuit,  giving  leave  to  move  to  enter  a  verdict  for  the  plaintiff 
for  9/.  10s. 

Shee,  Serjt,  in  this  Term  (November  5th),  moved  accordingly 
(before  Lord  Campbell,  Ch.  J.  and  Patteson,  J.),  and  contended 
that  neither  of  the  objections  taken  at  the  trial  was  valid  ;  and  that 
the  point  put  by  Aldbrson,  B.,  to  the  jury  was  not  raised  by  the 
pleadings.  A  rule  7iisi  was  granted ;  but  Lord  Campbell,  Ch.  J., 
said,  as  to  the  count  in  trover  :  Your  case  must  rest  upon  the  first 
count :  as  to  trover,  it  appears  to  us  clear  that,  until  ^severance,  f  *68i  ] 
the  fixtures  were  not  chattels.  But  you  may  mention  this  point  in 
argument. 

Bramwell  and  LiLsh  now  showed  cause : 

Supposing  that  the  letter  of  August  81st  was  a  license  in  fact,  it 
was  void  in  law.  It  was  a  license  to  enter  at  a  future  time  and 
sever  something  which  would  otherwise  have  been  part  of  the  free- 
hold. Wood  V.  Leadbitter  (\)  is  a  direct  authority  for  holding  that 
gocli  a  license,  not  under  seal,  is  invalid  as  to  future  acts ;  though 
it  might  have  been  alleged  in  defence  of  trespasses  actually  com- 
mitted. Even  if  available  against  the  landlord,  it  could  not  bind 
a  party  to  whom  he  conveyed  the  premises :  WaUia  v.  Hatrison  (2). 
Assuming  such  a  license  to  be  grantable  by  parol,  it  was  revocable, 
and  was,  in  effect,  revoked  in  this  case.  Again,  the  first  count 
alleges  a  license  to  enter  and  remove  the  chattels  without  limit  as 
to  time.  But  no  such  license  was  proved ;  nor  is  it  supposable 
that  the  landlord  would  have  given  the  plaintiff  leave  to  do  these 

(1)  67  B.  B.  831  (13  M.  &  W.  838).  (2)  51  E,  E.  715  (4  M.  &  W.  638). 


/ 
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RoFFCY  acts  at  any  future  time  without  restriction.  Such  a  license  would 
Hbmdbrsok.  ^^^^  debarred  the  landlord,  indefinitely,  from  letting  to  any  person 
who  would  not  buy  the  fixtures.  If  it  could  be  implied  that  a 
reasonable  time  was  intended,  it  was  proved,  and  the  jury  have 
found,  that  the  application  for  these  articles  was  not  made  within  a 
reasonable  time.  But  the  meaning  clearly  was,  that  Bowler  him- 
self would  not  raise  any  objection  to  the  plaintiff 's  removing  them. 
It  may  be  that  an  action  would  have  lain  against  Bowler  for  the 
breach  of  that  contract :  but  this  is  not  such  an  action. 

(Patteson,  J. :  Do  the  issues  here  raise  these  questions  ?) 

[  *582  ]  The  declaration  ^states,  in  effect,  that,  at  the  time  of  the  alleged 
grievances,  the  plaintiff  had,  by  grant  from  Bowler,  a  license  to  do 
certain  acts  on  the  premises :  the  second  plea  is  that  Bowler  did 
not  grant  to  the  plaintiff  the  said  license  in  manner  and  form  <&c. : 
on  that  plea  issue  is  joined ;  and  it  appears  that  the  license  actually 
claimed  is  to  do  certain  acts  upon  the  premises  after  they  should  be 
demised  to  a  tenant.  The  position  that  such  a  prospective  license 
could  not  be  granted  without  deed  sustains  the  issue  on  the  part  of 
the  defendant,  it  appearing  tliat  no  deed  exists.  The  present  case 
is  stronger  than  that  of  Wood  v.  Leadbitta'  (i),  because  here  an 
easement  in  land  is  claimed. 

Secondly,  the  articles  in  question  were  admitted  to  be  fixtures ; 
and  therefore  trover  does  not  lie  for  them;  note  (r)  to  Oreem  v. 
Cole  (2),  in  the  last  edition  of  Saunders ;  where  it  is  said :  "  The 
law  remains  unaltered,  that  until  they  "  (fixtures)  ''  are  severed 
from  the  freehold,  they  are  not  goods  and  chattels  at  all,  but 
parcel  of  the  freehold ;  and  as  such  are  not  recoverable  in  trover." 
Mackintosh  v.  Trotttr(^)y  there  cited,  supports  this  proposition. 
That  they  are  not  severed,  and  must  now  remain  part  of  the  free- 
hold,  may  be  a  fault  of  the  landlord  and  a  breach  of  contract  for 
which  an  action  might  lie  against  him :  but  the  articles  are  not  the 
more  recoverable  as  chattels.  If  a  tenant  for  life  had  had  the 
leave  which  was  given  to  the  now  plaintiff,  and  died,  a  remainder- 
man might  have  claimed  these  as  part  of  the  freehold.  The 
sheriff  could  not  have  taken  them  under  a  fi.  fa.  against  the 
present  plaintiff. 

P  gg3  -J  Shee^  Serjt.  and  Grady ,  contra  : 

In  Woody.  LeadUtier  {i)  the  claim  was  to  a  right  over  land;  the 

(1)  67  R.  R.  S31  (13  M.  &  W.  838).  (3)  3  M.  &  W.  IM. 

(2)  2  Wms.  Saund.  2d9  c  6th  ed. 
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principle  asserted  in  the  judgment  of  the  Court  was  ''  that  no  Roffby 
incorporeal  inheritance  affecting  land  can  either  be  created  or  Henderson. 
transferred  otherwise  than  hy  deed  "  (j)  ;  and  the  doctrine  was 
extended  to  interests  less  than  an  inheritance ;  but  here  nothing 
more  is  claimed  than  a  mere  permission.  Wallis  v.  Hairiaon  (2) 
also  differs  from  this  case :  there  the  subject-matter  was  an  interest 
in  the  soil,  but  the  Dean  and  Chapter  had  only  agreed  to  give  it ; 
there  was  no  possession,  but  merely  an  executory  license ;  and  it 
was  said  that,  to  give  this,  a  deed  was  necessary.  In  both  these 
cases  the  doctrine  as  to  license  being  irrevocable  or  not  was  con- 
fined to  licenses  conferring  an  interest.  In  the  present  case  there 
is  no  license  coupled  with  an  interest. 

(WiOHTMAN,  J.:  Do  you  argue  that,  if  the  owner  of  a  house 
simply  gave  a  license  to  come  into  it  from  time  to  time  for  a  par- 
ticalar  purpose,  and  then  demised  the  house,  the  licensee  might 
insist  upon  coming  in  for  the  same  purpose  afterwards  ?) 

He  might. 

(WiGHTM AN,  J. :  Then  you  say  that  the  lessee  here  is  bound  by 
the  license.) 

He  is,  if  he  takes  from  a  person  so  bound.  The  tenant  comes  in 
to  take  away  his  own  goods.  He  is  not  to  lose  them  merely 
because  the  premises  are  demised. 

(WiGHTMAN,  J. :  If  the  action  will  lie  on  that  ground,  you  are 
entitled  to  recover  independently  of  any  license.  Do  you  contend 
that  the  allegation  of  license  is  immaterial  to  your  case?) 

The  argument  may  go  that  length.    But  at  all  events  no  aUegation 

is  made  here  of  a  license  granting  an  interest ;  nor  does  the  *case       L  *^^^  J 

require  it. 

(CoLEBiDOB,  J. :  Tou  must  contend  that  you  had  a  license  to  enter 
for  the  purpose  of  taking  away  the  goods  on  any  day  during  eight 
or  nine  weeks  from  the  time  when  the  defendant  became  tenant.) 

Lord  Ebnyon,  in  Penton  v.  Robart  (3),  at  Nisi  Prius,  intimated  an 
opinion  that,  "  where  the  tenant  has  by  law  a  right  to  carry  away 
any  erections,   or  other  things,  on  the   premises   which  he  has 

(1)  67  R  B.  835  (13  M.  &  W.  842).  (3)  6  E.  R.  376  (4  Esp.  N.  P.  0.  33; 

;2|  51  K.  R.  715  (4  M.  &  W.  638).         S,  C.  in  Banc, '2  East,  88). 
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RoFFKY  quitted,"  "  lie  has  a  right  to  come  on  the  premises,  for  the  purpose 
Hbndbbbon.  of  taking  them  away :  "  but  the  case  did  not  require  a  decision  on 
that  point.  It  is  observed  in  Mr.  Smith's  note  on  Elitet  v. 
Mawe  (i)  in  2  Smith's  Lead.  Ca.  118  (where  the  several  authorities 
are  compared)  that  the  landlord's  right  to  fixtures  after  the  term 
seems  to  depend  upon  ''a  presumption  of  law  that  the  tenant, 
quitting  the  premises  at  the  expiration  of  the  term  and  leaving  the 
fixtures  behind  him,  intended  to  bestow  them  on  his  landlord,  to 
whom  they  become  a  gift  in  law."  The  license  by  the  landlord 
rebuts  that  presumption,  and  may  be  considered  as  the  result  of  a 
special  agreement  made  between  him  and  the  tenant  for  that 
purpose. 

(WiOHTMAN,  J. :  If  you  disregard  the  license,  how  do  you  dis- 
tinguish this  case  from  Weeton  v.  Woodcock  ?  (2).) 

The  direct  ruling  there  is,  that  "  the  tenant's  right  to  remove 
fixtures  continues  during  his  original  term,  and  during  such 
further  period  of  possession  by  him,  as  he  holds  the  premises 
under  a  right  still  to  consider  himself  as  tenant."  That  period 
was  deemed  there  to  have  expired ;  but  the  circumstances,  in  other 
respects,  were  not  like  those  of  the  present  case. 
[  585  ]  That  trover  will  lie  for  fixtures  in  the  common  acceptation  of  the 

word,  if  the  tenant  has  a  right  to  them,  is  a  point  which  was 
scarcely  disputed  at  the  trial.  Davis  v.  Jones  (8)  and  Shem  v. 
Rickie  (4)  are  direct  authorities  for  it ;  and  the  propriety  of  such  an 
action  may  be  inferred  from  Penton  v.  Robart{5).  In  Gregp  v. 
Wells  (6)  fixtures  (the  fittings  of  a  public-house)  were  assumed  on 
both  sides  to  be  the  subject  of  an  action  of  trover.  And  in  Hallen 
V.  Runder  (7)  indebitatus  assumpsit  was  held  to  lie  for  **  personal 
chattels  which  have  been  annexed  to  the  freehold,  but  which  are 
removeable  at  the  will  of  the  person  who  has  annexed  them."  The 
articles  in  question  there  were,  as  here,  fixtures  of  a  dwelling* 
house. 

Pattbson,  J. : 

This  rule  must  be  discharged.  The  plaintiff  relies  upon  a  leave 
and  license  granted  by  the  landlord  Bowler,  as  stated  in  the  first 
count.     (His  Lordship  then  read  the  material  parts  of  the  eoont.) 

(1)  6  R.  R.  623  (3  East,  38).         (5)  6  R.  B.  376  (2  Bast,  88). 

(2)  56  R.  R.  606  H  M.  &  W.  14).      (6)  50  R.  R,  347  (10  Ad.  &  El.  »»>. 

(3)  20  R.  fi.  396  (2  B.  &  Aid.  165).     (7)  40  R.  R.  551  (1  Cr.  M.  &  R. 

(4)  5  M.  &  W.  176.  266  ;  S.  C.  3  Tyr.  959). 
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This  license  is  supposed  to  have  been  available  at  the  time  of  the       Bopfey 
alleged  grievance,  by  relation  to  the  time  when  the  document  was   hbkdkbsok. 
written.    Bat  the  effect  of  that  document  as  a  license  to  enter  is 
very  slight.    It  amounts  to  no  more  than  saying:  "Make  what 
bargain  you  can  with  the  incoming  tenant ;  "  not,  "  if  you  cannot 
effect  a  bargain  with  him  you  may  still  enter."    Until  the  expira- 
tion of   the    plaintiff's  tenancy  the  landlord  had  no  right    of 
possession:  the  actual  possession  was  in  the  plaintiff:  the  license 
therefore,  if  any,  was  prospective ;  and  the  effect  which  the  plain- 
tiff *would  give  to  it  is,  to  bind  the  incoming  tenant  after  the       [  *686  ] 
plaintiff  has  quitted  ;  not  on  the  ground  of  contract  by  that  tenant, 
but  as  a  matter  of  duty.     The  declaration  so  puts  it.     Such  a 
h'cense,  having  such  a  prospective  operation,  is  something  like  a 
grant  of  interest  in  the  land :  but  at  all  events  it  is  a  grant  of 
authority  to  enter  and  remove  something  at  a  future  time,  which 
might  have  been  valid  if  executed,  or  might  perhaps  have  been  a 
ground  of  action  by   the  plaintiff  against  his   landlord   for  not 
making  such  a  bargain  with  the  incoming  tenant  as  would  enable 
the  plaintiff  to  enter  and  take  the  fixtures :  but  the  elaborate  judg- 
ment of  the  Court  of  Exchequer  in  Wood  v.  Leadhitter  (i)  shows 
that,  not  being  granted  by  deed,  it  cannot,  against  the  defendant, 
sustain  the  first  count  of  this   declaration.     As  to   the  question 
whether  or  not  trover  lies,  cases  certainly  run  very  near  the  wind : 
but  the  general  principle  is,  that,  where  the  articles  are  of  such 
a  kind  as  to  become  fixed  to  the  freehold,  the  tenant,  if  they  are 
tenant's  fixtures,  may  remove  them  during  the  term,  or  during 
such  time  as  he  may  hold  possession  after  the  term  in  the  capacity 
of  a  tenant.     That  is  the  only  right  which  exists  on  this  head, 
between  him  and  the  landlord.    If  the  articles  had  been  so  dis- 
annexed,  they  might  have  been  chattels  for  which  trover  would 
have  lain  ;  or  if  they  had  never  been  annexed :  but  I  do  not  find 
it  suggested  here  that  the  things  in  question  were  not  annexed  to 
the  freehold,  or  had  been  disannexed.     The  question  of  their  being 
a  gift  to  the  landlord  is  not  raised  here  :  this  is  not  the  ground  on 
which  the  plaintiff's  claim  *is  disputed,   but  the  nature  of  the       [  *»S7  ] 
things  themselves,   from   which  it  results  that   (as  my    brother 
Williams  has  stated  in  note  (r)  to  Greene  v.  Cole  (2) ),  until  they  are 
severed  from  the  freehold,  they  do  not  become  goods  and  chattels, 
and  trover  does  not  lie  to  recover  them.    I  think,  therefore,  that 
neither  count  of  this  declaration  is  supported. 

(1)  67  B.  B.  831  (13  M.  &  W.  838).  (2)  2  Wms.  Saund.  259  c.  6th  ed. 
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BorPKT         COLBRIDOE,  J.  : 

r. 

HENDBiaov.  I  am  of  the  same  opinion.  Reading  the  letter  of  the  plaintiff, 
and  Bowler*s  answer  of  August  31  st,  I  should  say  that  Bowler 
granted  no  right  which  was  to  have  effect  after  the  tenancy  was  at 
an  end.  He  does  not  profess  by  the  letter  in  question  to  tie  np 
either  his  own  hands  or  his  future  tenant's.  As  a  license,  assuming 
this  to  be  one,  nothing  could  be  effectual  for  the  purpose  contem- 
plated here  which  did  not  bind  the  land  in  the  hands  of  a  person 
not  privy  to  the  grant.  Now  Bowler,  in  this  case,  lets  the  land  to 
the  defendant  without  any  reservation ;  and  the  plaintiff,  notwith- 
standing, requires  liberty  to  po  in  on  any  day  during  nine  weeks 
and  pull  down  the  fixtures.  Wood  v.  Leadbittei'  (i)  shows  that,  to 
carry  such  a  right  as  that,  there  must  be  an  instrument  under 
seal.  It  is  answered  that  in  the  present  case  that  was  not  neces- 
sary, the  leave  being  only  a  matter  of  special  agreement  between 
Bowler  and  the  plaintiff.  But  that  leaves  Bowler's  rights 
over  the  land  unfettered:  it  might  give  the  plaintiff  a  cause 
of  action  against  Bowler  for  breach  of  his  engagement,  but  not 
against  the  tenant  to  whom  Bowler,  in  the  exercise  of  his  right, 
demised. 

[  588  ]  WiGHTMAN,  J. : 

My  brother  Shee^  when  he  was  asked  to  distinguish  the  present 
case  from  Weeton  v.  Woodcock  (2),  admitted  that  that  case  estab- 
lished a  principle  applicable  to  this,  but  relied  upon  a  difference  in 
the  facts.  The  question,  then,  is,  whether  the  permission,  such  as 
it  was  here  proved  to  be,  gave  the  plaintiff  a  right  to  enter  and  take 
the  fixtures  after  the  defendant  was  in  possession  of  the  premises. 
The  license  was  merely  by  parol :  but  it  is,  according  to  the  plain- 
tiff, to  take  effect,  not  during  his  tenancy,  but  against  an  incoming 
tenant  who  is  no  party  to  the  grant.  The  plaintiff  claims  a  rigtit 
of  entry  during  a  reasonable  time,  without  qualification,  for  the 
purpose  of  removing  the  fixtures.  But  to  give  such  a  power,  and 
to  constitute  such  an  easement,  there  must  be  a  grant  by  deed. 
This  is  laid  down  both  in  Wood  v.  Leadhittn  (1)  and  in  a  case  still 
more  in  point,  JVallis  v.  Hairismi  (3).  The  right  assumed  to  he 
created  by  this  grant  would  be  a  right  paramount  to  that  vested  in 
the  new  tenant  by  the  subsequent  demise.  As  to  the  second  count, 
I  think  trover  was  not  maintainable  for  these  articles,  which  are 

(1)  67  R.  R.  831  (13  M.  &  W.  838).  (3)  51  E.  T.  715  (4  M.  A  W.  5^1^). 

(2)  56  R.  R.  606  (7  M.  &  W.  14). 
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described  as  fixtures,  a  term  prima  facie  implying  that  they  are 

fixed  to  the  freehold,  though  they  might,  under  some  circumstances, 

become  disannexed  (i). 

■    ,—  Ride  discharged. 


ROKKBY 

r. 
Hexdrrson. 


DOE  D.  LANSDELL  v.    G0WER(2). 

(17  a  B.  589—600 ;  S.  0.  21  L.  J.  Q.  B.  57  ;  16  Jur.  100.) 

Defendant  in  ejectment  was  let  into  possession  of  a  cottage,  parochial 
property,  by  the  parish  officers  of  P.,  whose  successors  were  lessors  of  the 
plaintiff.  An  entry  was  on  that  occasion  made  in  the  vestry-book,  as 
follows : 

**  We,  the  churchwardens  and  overseers  of  P.,  do  hereby  agree  to  let  to 
J.  B.,  of*  &a,  **  the  newly  erected  cottage  "  &c.,  "  situate  *'  &c.,  **  at  the 
rent  of  \s.  &/.  per  week :  and  the  said  J.  fi.  doth  hereby  agree  to  quit  and 
give  up  the  said  cottage  into  the  hands  of  the  parish  officers  at  any  time  on 
one  month's  notice  from  the  churchwardens  and  overseers  for  the  time 
being,  or  one  of  them,  or  by  their  order:  "  *'  the  rent,  as  above  stated,  to 
commence  from  the  date  hereof.  Witness  "  &c.  Signed  by  defendant  and 
an  overseer. 

Defendant  occupied  the  premises  for  twenty  years,  paying  no  rent.  He 
was  then  served  with  a  notice  to  quit,  signed  by  an  overseer  but  by  no 
churchwarden ;  but  he  refused  to  give  up  the  property,  claiming  it  as  his 
own.  He  continued  to  occupy  for  five  years  longer,  and  then  sold  the 
premises.  There  was  evidence  that  his  occupation,  and  the  circumstances 
of  it,  were  known  to  the  successive  parish  officers  during  all  the  above 
period.     Held : 

That,  if  the  parish  officers,  lessora  of  the  plaintiff,  were  entitled  to 
maintain  the  action,  notice  to  quit  was  unnecessary,  the  defendant  having 
disclaimed. 

That  the  document  above  descnhed  was  for  a  sufficiently  detenuinate 
period  to  constitute  a  lease. 

That  such  a  lease,  being  for  less  than  three  years,  might  have  been 
granted  by  the  parish  officers  without  writing,  if  all  concurred. 

But  that  the  document  in  question  did  not  appear  to  be  a  gi*ant  by  all  the 
pariah  officers,  as  the  overseer  did  not  profess  to  sign  for  all,  nor  did  it 
appear,  by  the  document  itself  or  by  extrinsic  evidence,  that  all  the  officers 
concurred :  Consequently,  that  there  was  no  valid  lease  uuder  the  powers 
given  to  parish  officers  by  the  Poor  Belief  Act,  1819  (59  Geo.  III.  c.  12),  ss. 
13,  17: 

And,  therefore,  that  the  defendant  held  without  such  lease  in  writing  as 
Ls  contemplated  by  the  Real  Property  Limitation  Act,  1833  (3  &  4  Will.  IV. 
c  27),  8.  8,  and  the  right  of  the  lessors  of  the  plaintiff  to  bring  ejectment 
was  barred. 

Ejectment  for  messuages  and  land  in  the  parish  of  Pembury  in 

Kent.     Demise,  May  17th,  1851,  by  Stephen  Lansdell  and  Henry 

Jarman    the    churchwardens,  and  Evans  Williams  Morris    and 

James  Baldwin  overseers  of  the  poor,  of  the  said  parish.    Further 

demises :  By  the  same  parties,  mentioned  by  name  only  without 

(1)  No  fourth  Judge  was  in  Court.  (2)  See  Sugden,  New  Laws  of  Real 

Property,  2nd  ed.  pp.  60,  61.— A.  C. 


1»51. 
Nov.  J,  15. 

[  689  ] 
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Dob  d.       any  addition  of  office :  By  Morris  and  Baldwin,  overseers :  By  the 
9,    '      guardians  of  the  poor  of  the  union  of  Tunbridge,  Kent :  By  William 

aowKiu  Hartridge  and  Thomas  Austen,  churchwardens,  and  Benjamin 
Pawley  an  overseer  of  the  poor,  of  Pembury :  By  the  three  last 
mentioned  parties,  without  addition  of  office  :  By  Benjamin  Pawley 
and  George  Budgen :  By  Benjamin  Pawley  :  And  other  demises  by 

[  *5W  ]  churchwardens  and  overseers  of  Pembury,  *with  and  without 
addition,  which  it  is  unnecessary  to  set  forth. 

On  the  trial,  before  Jervis,  Gh.  J.,  at  the  last  Maidstone  Summer 
Assizes,  it  appeared  that  the  premises  in  question  had  lately  been 
purchased  by  the  defendant  of  one  Joseph  Boghnrst.  In  1823, 
Boghurst  had  been  allow^ed  by  the  officers  of  Pembury  to  take 
possession  of  a  piece  of  land  situate  in  the  parish,  and  of  a  cottage, 
which  they  built  upon  the  land  for  him.  On  his  taking  possession, 
he  signed  the  following  entry  in  a  book  belonging  to  the  church- 
wardens and  overseers  of  Pembury. 

"  Memorandum,  Vestry  room,  Feb.  27th,  1824. 

"  We,  the  churchwardens  and  overseers  of  the  poor  of  the  parish 
of  Pembury  in  the  county  of  Kent,  do  hereby  agree  to  let  to  Joseph 
Boghurst,  of  the  said  parish,  the  newly  erected  cottage  and 
premises,  situate  at  Henard's  Green  in  the  said  parish,  at  the 
rent  of  Is.  6d.  per  week:  And  the  said  Joseph  Boghurst  doth 
hereby  agree  to  quit  and  give  up  the  said  cottage  &c.  into  the 
hands  of  the  parish  officers  of  the  said  parish  at  any  time  on  one 
month's  notice  being  given  to  that  effect  from  the  churchwardens 
and  overseers  for  the  time  being,  or  one  of  them,  or  by  their  order : 
And  the  said  Joseph  Boghurst  doth  hereby  further  agree  not  to 
take  in  any  other  person  as  inmate  or  lodger,  nor  suffer  any  other 
person  whatsoever  to  occupy  or  reside  on  the  said  premises  but 
himself,  his  wife  and  children,  without  the  leave  of  the  parish 
officers  specially  granted  for  that  purpose :  the  rent,  as  above 
stated,  to  commence  from  the  date  hereof. 

**  Witness  our  hands  this  27th  day  of  February,  1824. 

'*  (Signed)  Joseph  Boouubst,  my  +  mark. 

*•  Benjn.  Pawlby,  overseer. 

''  Geo.  Budgen,  assistant  overseer. 

**  William  Pawley,  witness." 

I  5111  J  There  were  two    churchwardens   (Hartridge  and  Austen),  an 

overseer  and  an  assistant  overseer,  when  this  document  was  signeJ. 
Boghurst  was   several  times  afterwards  relieved  by  the  parish 
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officers    as    a    pauper,  and    was    permitted    to    occupy   without       Doid. 
paying   or    being  asked  for  rent.     Bepairs    were    done    to  the  ^^ 

premises  in  1882  or  1838  by  the  parish.  In  1844  Boghurst  was  Qoweb. 
served  with  a  notice  to  quit,  signed,  not  by  all  the  parish  oiSScers, 
but  only  by  an  overseer  and  an  assistant  overseer.  He  refused  to 
give  up  possession,  alleging  that  the  property  was  his  own  and  the 
parish  had  nothing  to  do  with  it ;  and  he  continued  to  hold  the 
premises  thenceforward  till,  in  1850,  he  sold  them  to  the  now 
defendant.  During  this  latter  part  of  his  occupation  he  was  rated 
for  them  to  the  poor. 

Shee,  Serjt.,  for  the  defendant,  objected  :  That  there  was  no  lease 
proved,  for  that  the  memorandum  of  1824  was  not  for  any  deter- 
minate period,  and  the  tenancy  created  by  it,  if  any,  was  a  tenancy 
at  will,  in  which  case  the  twenty  years'  limitation  under  stat.  3  &  4 
Will.  IV.  c.  27,  must,  by  sect.  7,  run  from  the  expiration  of  the  first 
year,  there  being  no  evidence  of  determination  of  the  will  within 
twenty  years  before  action  brought ;  or  else  the  tenancy  was  from 
month  to  month,  or  at  most  from  year  to  year,  and  then  the  right 
of  entry  must,  by  sect.  8,  be  deemed  to  have  accrued  at  the  end  of 
the  first  month  or  first  year,  for  that  there  was  no  written  lease  : 
That,  if  the  memorandum  was  in  form  a  lease,  it  was  invalid, 
because,  the  property  being  parochial,  the  churchwardens  and 
overseers  should  have  demised  according  to  stat.  59  Geo.  III.  c.  12, 
sects.  13, 17,  and  for  some  given  period,  and  both  sets  of  officers 
should  have  signed  the  instrument:  And  that  the  notice  to  quit 
was  invalid,  *not  being  signed,  according  to  the  last  mentioned  [  *592  ] 
Act,  sect.  24,  by  the  churchwardens  and  overseers  or  the  major  part 
of  them.  The  Lord  Chief  Justice  observed,  on  this  point,  that 
the  notice  might  be  unnecessary,  there  having  been  a  disclaimer. 
Leave  was  given  to  move  for  a  nonsuit  on  all  the  points ;  and  a 
verdict  was  found  for  the  plaintiff. 

Shee,  Serjt.,  in  this  Term  (November  4th),  moved  accordingly : 
He  cited,  as  to  the  term  created  by  the  instrument  in  question, 
Kemp  v.  Derrett  (i) :  he  relied  upon  the  above  clauses  of  stat.  8  &  4 
Will.  lY.  c.  27,  and  distinguished  this  case  from  Doe  d.  Davy  v. 
Oxenham  (2)  (cited  at  the  trial) :  And,  as  to  the  requisites  of  a  lease 
by  parish  officers,  he  cited  Phillips  v.  Pearce  (3),  Ward  v.  Clarke  (4) 

(1)  14  R.  B.  828  (3  Camp.  509).  no  inference  arose  from  the  mere  non** 

(2)  66  B.  R.  662  (7  M.  &  W.  131).      payment  of  rent 

Dramfpdi,  in  showing  caufle,  said  that  (3)  29  R.  R.  284  (5  B.  &  C.  433). 

thifl  case  was  cited  only  to  show  that  (4)  67  R.  R.  472  (12  M.  &  W.  747). 
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DoEd.        and  Doe  d.  Higgs  v.  Teirif  (i).     He  also  objected,  as  on  tbe  trial,  to 
r,  the  notice  to  quit. 

GOWBR. 

(Lord  Campbbll,  Ch.  J.:  Was  any  necessary ? (2).    Do  not  tbe 
facts  amoant  to' a  disclaimer?) 

Shee,  Serjt.  admitted  that  Jebvis,  Cb.  J.  had  suggested  tbe  same 
answer.  A  rule  nisi  was  granted  on  tbe  other  points ;  no  rule  on 
this  last. 

Bramwell  and  Willes  now  showed  cause  : 
Tbe  parish  officers  are  entitled  to  recover,  under  tbe  general 
clauses,  2  and  5,  of  stat.  8  &  4  Will.  lY.  c.  27,  unless  the  case  falls 
within  sect.  8.  That  clause  enacts  that,  when  any  person  shall  be 
in  possession  of  any  land  "  as  tenant  from  year  to  year  or  other 
[  ♦593  ]  period,  without  any  lease  in  *  writing,  the  right  of  the  person 
entitled  subject  thereto  "  ''  to  bring  an  action  to  recover  such  land 
or  rent  shall  be  deemed  to  have  first  accrued  at  the  determination 
of  the  first  of  such  years  or  other  periods,  or  at  the  last  lime  when 
any  rent  payable  in  respect  of  such  tenancy  shall  have  been 
received  (which  shall  last  happen)."  The  question,  therefore,  ift, 
whether  the  writing  of  February  27 tb,  1824,  was  a  binding  lease  or 
not.  In  its  form  it  is  clearly  a  demise  of  some  interest.  It  creates 
•  a  tenancy  from  month  to  month ;  the  continuance  is  montlily, 
though  the  rent  is  payable  weekly.  At  least  there  was  a  tenancj 
from  week  to  week ;  and  that  satisfies  the  words  ''  from  year  to 
year  or  other  period.*'  There  was  an  interest  for  five  weeks  at  all 
events.  Tlie  authorities  show  that  "  from  year  to  year  "  includes 
a  holding  for  a  less  period.  A  writ  of  waste,  where  the  letting  was 
for  half  or  a  quarter  of  a  year,  ran  '^  quod  tenet  ad  terminum 
annorum:''  Littleton,  B.  1,  s.  67.  Kemp  v.  D€rrett(z)  is  an 
authority  against  the  defendant :  there  an  agreement  that  tbe 
tenant  was  ''  always  to  be  subject  to  quit  at  three  months*  notice  '* 
was  deemed  to  give  a  holding  ''  from  three  months  to  three  months." 
No  other  construction  is  required  here.  ''  Tenant  at  will  is,  when 
a  man  lets  lands  to  another  without  limiting  any  certain  or  deter- 
minate estate : "  Com.  Dig.  Estates  (H  1) :  that  is  clearly  not  tbe 
present  case.  It  is,  however,  contended  on  the  other  side  that  no 
lease  existed  because  there  was  not  a  document  formally  exeeuteJ 

(1)  43  E.  R.  336  (4  Ad.  &  El.  274).        R.  R.  323  (8  B.  &  C.  4). 

(2)  Seo    \Vildbi»r    V.    llaiu/orth,    32  (3)  14  R.  R.  828  (3  Camp.  510;. 
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by  the  parish  oflScers  under  the  powers  given  by  stat.  59  Geo.  III.  Dob  d. 
c.  12.  But,  to  take  the  case  out  of  the  ol)eration  of  stat.  8  &  4  \^ 
Wai.  IV.  c.  27,  s.  8,  nothihg  more  was  requisite  than  **  a  lease  in  Gower. 
writing."  Such  a  lease  as  would,  at  the  time  of  its  execution,  have 
satisfied  the  ^Statute  of  Frauds  was  sufficient.  The  memorandum  [  '594  ] 
in  question  has  not  the  form  of  a  deed,  and  does  not  profess  to  be  a 
regular  document  executed  by  the  parochial  body.  It  evidences 
the  transaction  between  lessors  and  lessee,  and  binds  the  lessee  at 
least.  The  demise  was  not  required  by  the  Statute  of  Frauds  to  be 
in  writing  and  signed  by  the  grantors,  being  for  less  than  three 
years :  it  would  have  been  free  from  objection  under  that  statute, 
if  agreed  upon  by  word  of  mouth ;  and  there  was  no  necessity  that 
all  the  parish  officers  should  be  present,  provided  all  concurred. 
The  memorandum,  written  in  the  book  which  contains  the  entries 
of  their  transactions,  was  some  proof  of  their  concurrence ;  and  it 
was  followed  by  actual  possession,  which,  according  to  the  evidence, 
must  have  been  known  to  them  and  their  successors.  If  any 
signature  was  necessary  independently  of  the  Statute  of  Frauds, 
the  signature  of  the  tenant  to  the  words  beginning  *'  We  the  church- 
wardens and  overseers  "  &c.  was  sufficient,  and  was  binding  upon 
him.  There  is,  therefore,  a  sufficient  lease  in  writing  to  meet  the 
mtention  of  stat.  3  &  4  Will.  IV.  c.  27,  s.  8,  though  it  be  not  well 
executed  according  to  stat.  59  Geo.  III.  c.  12. 

But,  even  under  stat.  59  Geo.  III.  c.  12,  it  was  not  necessary  that 
the  instrument  should  be  executed  by  all  the  parish  officers.  [They 
referred  to  Smith  v.  Adkins  (i),  Gouldsworth  v.  Knights  (2),  Phillips 
v.  Pearce  (3),  and  Doe  d.  Higgs  v.  Terry  (4).]  Here  the  formalities  [  596  ] 
of  a  deed  do  not  come  in  question  ;  all  that  is  wanted  is  a  ''  lease 
in  writing ; "  and  the  lease  here,  not  being  for  more  than  three 
years,  did  not  require  to  be  signed  by  the  grantors  according  to 
sect.  1  of  the  Statute  of  Frauds,  being  within  the  exception  of 
sect.  2.  Again,  if  the  signature  of  the  lessors  was  necessary,  here 
is  a  signature  by  one  overseer  ;  if  he  signed  for  all  the  officers  it  is 
sufficient:  and  there  was  evidence,  on  the  face  of  the  document 
and  from  the  circumstances  of  the  case,  that  he  did. 

(Patteson,  J. :  In  the  case  of  a  partnership  has  it  ever  been 
assumed  that  the  signature  of  one  partner,  not  professing  to  sign 
for  himself  and  the  firm,  bound  them  ? 

(1)  08  B.  E.  735  (8  M.  &  W.  362).      (3)  29  B.  B.  284  (5  B.  &  0.  433). 

(2)  63  B.  B.  619  (11  M.  &  W.  337).    (4)  43  E.  B.  336  (4  Ad.  &  El.  274). 
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DoBd.  CoLBBiBGE,  J.:    SupposB  Buch  u  docament  as   this  had  been 

.ANB^DBLL     g3^Q^^|Jg^J  under  seal,  what  would  have  been  its  effect  ?) 

QoWBtt. 

It  would  appear  by  Cooch  v.  Goodman  (i)  that  a  party  execuiiDg 
might  have  been  bound  by  it. 

(WiOHTMAN,   J. :    Though    binding,   would  it  be  a   "  lease  in 
writing  ?  " 

GoLBRiDGE,  J. :  Although  it  might  be  evidence  of  the  terms  of 
demise.) 

When  a  plaintiff  produces  a  counterpart,  it  is  no  objection  that  the 
only  signature  appearing  is  that  of  the  defendant. 

(WiOHTMAN,  J. :  There  it  would  be  taken  that  a  part  was  executed 
on  each  side :  but  here  the  whole  document  is  before  us.) 

WUles  mentioned  Wheixtley  v.  Boyd  (2) ^  moved  this  Term  in  the 
Court  of  Exchequer. 

Shee,  Serjt.  (with  whom  was  Horn),  contra  : 

The  instrument  signed  by  one  overseer  was  no  demise  by  the 
parish  officers. 

(GoLERiDGB,  J. :    Suppose  the  others  had  expressly  authorized 
him.) 

[  *b97  ]  There  was  no  evidence  *of  that.  And  the  statute  59  Geo.  III.  c.  1% 
would  still  not  have  been  complied  with.  PhUlipt  v.  Pearce{2) 
decides  this  point.  The  object  of  the  statute  was  to  make  the 
parish  officers  a  quasi  corporation  ;  and  it  is  evident  from  sects.  17 
and  24  that  all  were  intended  to  act,  and  in  so  doing  to  declare 
themselves  as  the  acting  parties.  No  attempt  was  made  at  the 
trial  to  meet  this  objection  by  showing  that  one  parish  officer  was 
authorized  by  the  rest:  the  point  mainly  relied  upon  for  the 
plaintiff  was  that  no  lease  under  the  statute  of  59  Greo.  IIL  was 
necessary. 

(WiOHTMAN,  J. :  Suppose  the  lessors  had  not  been  parish  officers, 
but  other  persons  having  a  joint  authority.) 

The  demise  would  have  not  been  good.     The  point  now  contended 

(1)  2  Q.  13.  580,  599,  600.  (3)  29  B.  R.  284  (5  B.  &  C,  4^). 

(2)  7  Ex.  20. 
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for  was  assumed  in  Wheatley  v.  Boyd  (i),  which  is  an  authority  for       DoKd. 
the  defendant.     Cooch  v.  Goodman  (2)  was  under  the  consideration  of  v, 

the  Court  of  Exchequer  in  that  case,  and  in  Pitnian  v.  Woodbury  (3).       Gowbr. 

Shee,  Serjt.  read  the  comments  of  Parke,  B.,  in  the  latter  case  (4), 
ujK)n  Ctx>ch  V.  Goodman  (2). 

Patteson,  J.  said,  in  Doe  d.  Marlow  v.  Wiggins  (5)  :  "  Cooch  v. 
GoiHlman  (2)  was  a  very  peculiar  case.  All  that  the  Court  decided 
there  was,  that  the  action  might  lie  though  the  deed  was  not 
executed  by  the  covenantees :  it  was  not  held  that  an  interest 
passed  by  the  deed,  or  that  it  amounted  to  a  lease.  And  the  case 
went  off  ujion  another  point."  Here  it  is  requisite  to  the  plaintiflf's 
case  that  there  should  have  been  a  **  lease  in  writing :  "  and  the 
authorities  show  that  there  was  none.  And,  further,  a  lease  must 
be  for  "  a  determinate  time :  "  4  Bac.  Abr.  816,  tit.  Leases  and  Terms 
for  Years  (K),  ♦7th  ed.  [  •^98  ] 

(WiGHTMAN,  J. :  A  time  is  fixed  here  by  implication.) 

It  does  not  appear  whether  the  holding  was  to  be  weekly  or  monthly. 
(He  was  then  stopped  by  the  Court.) 

Pattbson,  J.  (6) : 

The  whole  question  is  whether  there  was  in  this  case  a  lease  in 
writing  within  stat.  8  &  4  Will.  IV.  c.  27,  s.  8.  It  is  contended  for 
the  plaintiff  that,  under  stat.  59  Geo.  III.  c.  12,  it  was  not  essential 
that  there  should  be  a  written  lease  for  a  term  like  this  :  and  that 
is  true ;  there  might  be  a  tenancy  of  some  sort  created  without 
writing.  But,  if  there  be  no  actual  lease,  the  twenty  years  limitation 
under  stat.  8  &  4  Will.  IV.  c.  27,  has  taken  effect  long  since.  So 
that  we  still  come  to  the  question  whether  or  not  there  was  a  lease 
in  writing.  That  there  was  no  lease  for  a  determinate  period  is 
not  the  strong  point  for  the  defendant.  On  the  words  of  the 
memorandum  an  implication  might  be  raised  that  the  holding  was 
to  be  from  month  to  month.  The  real  question  is,  whether  the 
execution  of  this  instrument  by  one  parish  officer  is  sufficient  for 
the    present  purpose.    It  is  not  the  signature  of  a  document, 

(1)  7  Ex.  20.  (5)  4  Q.  B,  367,  376. 

(2)  2  O.  B.  5S0.  (6)  Lord  Campbell,  Ch.  J.,  was  at 

(3)  77  B.  B.  537  (3  Ex.  4).  the  Ciiminal  Court  of  Appeal,  Erie,  J. 
(4)77    R.     B.    o41— 543     (3  Ex.      at  Nisi  Prius. 

U-13). 
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DoBd.  generally,  but  of  a  lease;  of  something  which  is  to  pass  an 
Lansdbll     j^ij^pggj.^    jt  ^aa  scarcely,  I  think,  contended  that,  if  this  had  been 

G<»wK«.  ^  demise  under  seal  on  behalf  of  several  lessors,  the  execution  of 
one  only  would  have  been  enough,  unless  he  had  had  a  power  of 
attorney.  But  it  was  argued  that  one  parish  oflScer  might  execute 
such  an  instrument  as  this,  by  the  mere  assent  of  the  others.  And, 
if  he  had  in  terms  professed  to  execute  for  himself  and  the  others, 

[  *599  ]  that  might  have  been  so  held :  at  least  *it  might  have  lain  on  the 
opposite  party  to  show  that  there  was  no  authority:  but  the 
execution  was  not  in  that  form.  Then  it  is  suggested  that  the 
document  itself  professes  to  be  the  lease  of  all,  and  may  be  deemed 
so  if  they  in  fact  assented.  But,  admitting  that  position  (though  I 
do  not  see  that  it  is  correct),  evidence  of  an  actual  assent  should 
have  been  given :  and  the  learned  Judge's  notes  do  not  show  any 
such  evidence ;  nor  does  any  appear  on  the  face  of  the  instrument. 
If  the  lessors  of  the  plaintiff  can  give  such  proof  hereafter,  thej 
may  try  the  case  again  :  at  present  the  rule  will  be  absolute  for  a 
nonsuit. 

COLBRIDOE,  J. : 

The  lessors  of  the  plaintiff  are  barred  by  the  limitation  of 
stat.  8  &  4  Will.  lY.  c.  27,  s.  8,  unless  there  was  a  lease  in  writing: 
that  is,  not  merely  an  instrument  which  would  be  evidence  of  the 
conditions  of  holding,  but  one  passing  an  interest.  Here,  the  entry 
in  the  parish  book  is  signed  by  one  officer  only,  not  professing  to 
subscribe  for  the  rest.  If  that  document  had  come  in  question  the 
day  after  it  was  executed,  it  would  not  have  been  held  a  sufiScienk 
lease  under  the  Act  59  Geo.  III.  c.  12,  which  makes  the  church- 
wardens and  overseers  a  statutory  corporation,  the  case  appearing 
in  proof  as  it  does  now.  If,  indeed,  the  additional  evidence  had 
been  given,  that  the  party  signing  had  taken  the  instructions  of  his 
colleagues,  and  signed  under  those  instructions,  I  do  not  say  whether 
or  not  that  would  have  been  sufficient.  But  it  lay  upon  the  lessors 
of  the  plaintiff  to  show  that  the  officer  signing  did  so  as  agent  for 
the  rest.  Therefore  there  must  be  a  nonsuit,  which  wiU  give  the 
opportunity  of  trying  this  question  again. 

[  600  ]  WiGHTMAN,  J.  : 

The  case  reduces  itself  to  one  point,  whether  or  not  there  was  a 
lease  in  writing.  The  document  produced  in  evidence  might  have 
been  such  as  to  bind  the  party  signing  as  tenant :  but  that  does 
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not  meet  the  object  of  stai.  3  <&  4  Will.  IV.  c.  27,  s.  8,  which  requires        Doe  d. 
an  instrament  in  writing  that  may  operate  as  a  lease.     Therefore  r. 

the  case,  as  it  stands,  is  not  taken  out  of  the  limitation.  Oowkr. 

Ride  absolute  foi'  a  nonsuit. 


REG.  V.  The  INHABITANTS  of  ST.  GILES  WITHOUT       issi. 
CRIPPLEGATE  (1 ).  ^"'ll!'  '''• 

(17  Q.  B.  636—651 ;  S.  C.  21  L.  J.  M.  0.  26 ;  15  Jur.  1154.)  ^  ^'"^^  ^ 

A  female  pauper,  born  in  parish  A.,  the  legitimate  daughter  of  Irish 
parents,  neither  of  whom  had  gained  a  settlement  in  England,  left  their 
house  while  under  the  age  of  21,  and  resided  three  years,  unmarried,  in 
parish  B.,  with  a  man,  by  whom  she  had  a  child.  While  so  residing,  she 
Tisited  her  }>arents  seversJ  times,  for  a  fortnight  or  three  weeks  at  a  time. 
After  the  death  of  the  man  with  whom  she  had  been  residing,  she  and  her 
illegitimate  child,  still  residing  in  parish  B.,  were  relieved  by  that  parish. 
While  she  was  still  under  21 ,  parish  B.  obtained  an  order  to  remove  her  and 
her  child  from  B.  to  A.  From  the  time  when  the  pauper  left  her  parents 
till  the  making  of  the  order,  they  resided,  not  in  A.  or  B.,  but  in  a  third 
parish  in  England : 

Heldy  on  appeal  against  an  order  of  Sessions  quashing  the  order  of 
removal,  that  the  pauper  and  her  parents  were  not  removeable  to  Ireland 
under  the  Poor  Removal  Act,  1845  (8  &  9  Vict  c.  117),  s.  2,  and  that  the 
order  of  removal  to  A.  was  rightly  made. 

Thb  after-mentioned  order  was  quashed  on  appeal,  subject  to  the 
opinion  of  this  Court  upon  a  case,  the  material  parts  of  which  were 
as  follows. 

This  was  an  appeal  against  an  order  of  justices,  made  1st  February, 
1B51,  for  the  removal  of  Margaret  Henry,  single  woman,  and  her 
l>astard  child,  aged  seven  months,  *from  the  parish  of  St.  Giles  [  *^7  ] 
without  Cripplegate,  in  the  city  of  London,  to  the  parish  of 
St  James,  Westminster,  in  Middlesex,  as  the  place  of  their  last 
legal  settlement. 

The  grounds  of  removal,  after  alleging  chargeability,  stated  that 
Margaret  Henry  was  the  daughter  of  Irish  parents,  who  had  gained 
no  settlement  in  England  :  that  she  was  born  on  9th  March,  1830, 
in  the  appellant  parish,  and  had  done  no  act  to  gain  a  settlement : 
and  that  her  infant  bastard  daughter  was  bom  in  June,  1850. 

The  first  ground  of  appeal  traversed  the  fact  of  Margaret  Henry 
l^eing  bom  as  alleged  in  the  appellant  parish.  The  other  grounds 
were  as  follows. 

That,  supposing  the  fact  of  Margaret  Henry's  birth  in  St.  James's 

f I)  Cited,  PtHsr  Law  Commisaiwtera  L.  R  6  Q.  B.  79,  86,  M)  L.  J.  M.  C.  25. 
'/  Ireland   v.  Livtrjiool  Veatry  (1869)       —A.  C. 
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Rko.         to  be  proved,  the  said  Margaret  Henry,  at  the  times  when  she 

St.  Oilrs     became  chargeable,  and  when  the  order  of  removal  was  granted, 

Cbipplk^     ^*®  under  the  age  of  21  years,  and  an  unemancipated  child :  and 

oATB.        that,  she  being  the  lawful  daughter  of  Mark  Henry,  then  residing 

at  No.  31,  Cock  Lane,  Smithfield,  in  Middlesex,  the  said  Mark 

Henry  was  legally  bound  to  maintain  her ;  and,  in  the  event  of  his 

inability  so  to  do,  the  maintenance  and  relief  of  the  said  Margaret 

Henry  and  her  said  bastard  child  could  not  be  cast  on  St.  James, 

Westminster,  by  reason  of  the  birth  of  the  said  Margaret  Henry 

therein.    And  that,  the  said  Margaret  Henry  being  the  daughter 

of  Irish  parents,  who,  as  well  as  herself,  had  done  no  act  to  gain  a 

settlement  in  England,  the  whole  family  should  have  been  removed, 

if  they  were  really  chargeable,  according  to  the  statute  in  that  case 

&c.,  to  Ireland,  to  which  country  they  legally  belonged. 

On  the  hearing  of  the  appeal,  it  was  agreed  on  both  sides  that 
[  ♦638  ]  Margaret  Henry  was  the  legitimate  daughter  ♦of  Mark  Henry,  an 
Irishman,  and  of  his  wife,  an  Irishwoman  ;  that  neither  Mark 
Henry  nor  his  wife  had  gained  a  settlement  in  England:  that 
Margaret  Henry  was  bom,  as  alleged,  in  the  appellant  parish,  on 
9th  March,  1880 ;  and  that  the  bastard  child  of  Margaret  Henry 
was  only  seven  months  old. 

The  following  facts  appeared  from  the  evidence  of  the  paoper, 
Margaret  Henry.  Her  father,  Mark  Henry,  had  resided  in  the 
neighbourhood  of  his  present  domicile.  No.  31,  Cock  Lane,  Smith- 
field,  in  the  parish  of  St.  Sepulchre,  in  the  county  of  Middlesex, 
from  the  time  when  she  was  a  child,  and  had  worked  as  a  copier- 
smith,  and  maintained  himself,  his  wife  and  children,  by  his 
labour,  up  to  the  making  of  the  order  of  removal.  Margaret 
Henry  had  lived  with  her  father  in  the  above  mentioned  hoase, 
as  a  member  of  his  family,  for  many  years,  until  she  left  his  bonse 
without  his  consent,  about  four  years  before  the  date  of  the  order, 
and  went  to  live  in  the  parish  of  St.  Giles,  Gripplegate,  with  a 
labouring  man,  by  whom  she  had  a  family  of  children,  and  who 
was  the  father  of  the  child  named  with  her  in  the  order.  She 
lived  with  him  as  his  wife,  but  was  never  married  to  him  ;  and  he, 
during  his  life,  supported  her  by  his  labour.  After  his  death, 
which  took  place  about  eleven  months  before  she  became  charge- 
able to  the  respondent  parish,  she  still  lived  in  lodgings,  hired  and 
paid  for  by  herself,  in  the  respondent  parish,  supporting  herself  hy 
selling  fruit.  During  these  four  years  she  on  two  or  three  occa- 
sions, when  she  had  a  quarrel  with  the  man  she  cohabited  with. 
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went  home  to  her  parents  for  a  fortnight  or  three  weeks  at  a  time, 
and,  after  this  visit,  returned  to  live  with  the  same  man.  While 
she  was  living  in  lodgings,  after  the  death  of  the  man  with  whom 
she  had  *80  cohabited,  her  mother  at  several  times  gave  her 
victuals ;  but  she  never  slept  at  her  parents*  home  from  the  time 
of  the  man's  death.  Being,  however,  unable  to  support  herself, 
she,  without  the  knowledge  or  consent  of  her  parents,  and  one 
month  before  she  attained  the  age  of  21,  applied  for  relief  to  the 
respondent  parish  ;  whereupon  she  was,  together  with  her  bastard 
child,  taken  into  the  workhouse,  and  therein  maintained  at  the 
charge  of  the  respondent  parish  of  St.  Giles,  until  the  hearing  of 
this  appeal,  by  which  time  she  had  attained  the  age  of  21 ;  but 
at  the  time  of  making  tho  original  order  she  had  not  attained 
that  age. 

The  question  for  the  opinion  of  this  Court  was :  Whether,  upon 
the  above  recited  grounds  of  removal  and  the  above  mentioned 
facts,  the  respondent  parish  was  entitled  to  remove  the  pauper  to 
the  appellant  parish,  as  the  place  of  her  legal  settlement.  If  the 
Court  should  be  of  opinion  that  the  respondents  were  so  entitled, 
the  order  of  Sessions  was  to  be  quashed,  and  the  order  of  removal 
confirmed :  if  of  the  contrary  opinion,  the  order  of  Sessions  to  be 
confirmed. 


RR6. 

V. 

St.  Giles 

WITHOUT 

Cripple- 

GATE. 
[  *639  1 


Bailantintj  in  support  of  the  order  of  Sessions : 

Stat.  8  &  9  Yict.  c.  117,  s.  2,  enacts  that,  if  any  person  born  in 
(among  other  countries  and  places)  Ireland,  and  not  settled  in 
England,  become  chargeable  to  any  parish  in  England  by  reason 
of  relief  given  to  himself  or  to  his  wife,  or  to  any  legitimate  or 
bastard  child,  such  person,  his  wife,  and  any  child  so  chargeable, 
shall  be  liable  to  be  removed  to  the  country  of  such  person's  birth. 
Here  the  pauper's  father,  Mark  Henry,  is  a  native  of  Ireland,  and 
is  not  settled  in  England ;  and  he  has  become  chargeable  by  reason 
of  relief  given  to  ♦the  pauper,  Margaret  Henry,  who,  at  the  time  of 
the  order  of  removal,  was  an  unemancipated  child.  Her  leaving 
the  house  of  her  father,  before  the  age  of  21,  is  not  sufficient 
to  render  her  emancipated :  and  the  Sessions  have,  in  effect,  so 
decided,  by  quashing  the  order  of  removal.  She  and  her  child  are, 
therefore,  together  with  her  father  and  mother,  removeable  to 
Ireland.  It  will  be  contended  that  she  was  not  unemancipated, 
inasmuch  as  she  could  not  be  said  to  be  residing  in  her  father's 
house,  and  was  maintained  by  another  person.     But  it  is  clear  that 


[  •640  ] 
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WITHOUT 
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[  •6<J  ] 


she  was  not  emancipated ;  and  the  law  recognises  no  intermediate 
status  between  those  two.  Rex  v.  Uckfield  (i)  answers  the  objection 
suggested.  The  facts  of  the  present  case  show  an  animui  rever- 
tendi  on  the  part  of  the  daughter;  and  in  Reg.  v.  AU  Saints, 
Derby  (2),  it  was  evidently  the  opinion  of  the  Court  that  the  sepa- 
ration from  the  parents  must  be  permanent,  to  render  the  child 
emancipated  and  removeable  to  its  birth  settlement.  It  will  be 
argued  that  to  hold  all  the  family  removeable  because  one  has 
become  chargeable  is  giving  a  very  stringent  interpretation  to  the 
Act.  But  that  interpretation  has  always  been  given,  not  only  to  the 
present  Act,  but  to  stat.  59  Geo.  III.  c.  12,  s.  38,  and  stat.  3  &  4 
Will.  IV.  c.  40,  s.  2  (both  now  repealed  (3) ),  each  of  which  contained 
a  provision  of  a  similar  character :  Rex  v.  Leeds  (4),  Rex  v.  MUe 
End,  Old  Town  (6).  On  the  other  side,  Rex  v.  Great  Clacton(<i) 
will  be  relied  upon :  but  there  the  mother,  *though  bom  in 
Ireland,  had  acquired  a  settlement  in  England  by  a  second 
marriage. 

(Pattbson,  J. :  Does  stat.  9  &  10  Vict.  c.  66,  aflfect  the  question  ? 
May  not  the  father  here  be  irremoveable  by  reason  of  five  years 
uninterrupted  residence  ?) 

The  point  was  not  raised  upon  the  appeal.  And,  if  the  fother  is 
chargeable  by  means  of  his  family,  within  stat.  8  &  9  Vict.  c.  117, 
s.  2,  the  consequence  there  pointed  out  must  follow :  the  Act  is  not 
controuled  by  stat.  9  &  10  Vict.  c.  66. 

(Lord  Campbell,  Ch.  J. :  You  are  contending  against  the  remove- 
ability  of  the  daughter  to  the  place  of  her  birth.  How  are  yon 
interested  in  arguing  that  the  father  is  removeable  from  the  parish 
in  which  he  is  residing  ? 

Patteson,  J. :  You  must  take  stat.  8  &  9  Vict  c.  117,  as  incor- 
porated, by  sect.  7,  with  the  other  Poor  Law  Acts.) 

No  interpretation  of  the  Acts  can  make  the  pauper,  in  this  case, 
removeable  to  the  place  of  her  birth  settlement.  A  pauper  having 
no  other  place  to  which  he  can  be  removed  goes  to  his  birth  settle- 
ment :  if  his  father  and  mother  have  a  settlement  he  goes  to  that : 


(1)  6M.  &S.  214. 

(2)  80  R.  R.  246  (14  Q.  B.  207). 

(3)  The  first  by  stat.  3  &  4  Will.  IV. 
c.  40,  8.  1,  the  latter  by  stat.  8  &  9 


Vict.  c.  117,8.  1. 

(4)  23  B.  R.  367  (4  B.  &  Aid.  49'^\ 

(5)  4  Ad.  &  El.  196. 

(6)  3  B.  &  Aid.  410. 
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if  they  have  none,  but  are  natives  of  Ireland,  and  he  is  part  of        Rbo. 
their  family,  he  must  be  removed  with  them  to  Ireland.    Here,  the     g^.  gilks 
pauper  being  unemancipated,  the  father  is  chargeable,  through     without 
her,  and  must  be  removed ;    an   Englishman  would  be  remove-       oatb. 
able  to  a  parish  in    England ;    a    native  of    Ireland   must   be 
removed  thither.    The  whole  question,  therefore,  turns  upon  the 
emancipation. 

(CoLBBiDOB,  J. :  You  must  contend  here  for  two  steps :  first, 
sending  the  pauper  to  her  parents,  and  then  making  them  charge- 
able to  the  removing  parish,  and  so  removeable  to  Ireland.) 

The  result  is  still  obtained ;  and  the  statute  must  take  effect. 

(CoLERiDOB,  J. :  Can  the  parents  be  chargeable  where  they  are 
not  resident  ?  *You  remove  the  pauper  from  St.  Giles's  because  [  *642  ] 
she  is  chargeable  to  St.  Giles's.  The  parents  reside  in  another 
parish.  Can  you  insist  that  they  shall  be  removed  to  Ireland 
because  the  daughter  is  chargeable,  not  to  their  parish,  but  to 
St.  Giles's  ?  Could  parish  A.  remove  persons  from  parish  B.  to 
Ireland  ?) 

While  unemancipated,  the  pauper  virtually  forms  part  of  the 
family  in  parish  B. 

(CoLEBiDOB,  J. :  You  make  the  father  chargeable  to  two  parishes ; 
where  she  is  chargeable,  and  where  he  resides. 

Lord  Campbell,  Ch.  J. :  You  undertake  a  great  difficulty  if  you 
contend  that,  by  her  becoming  chargeable,  the  father  becomes 
resident  and  chargeable  where  she  is.) 

Having  the  intention  to  return,  she  is  virtually  domiciled  where 
be  is. 

(Lord  Campbell,  Ch.  J. :  It  is  in  vain  to  argue  that  the  father 
was  chargeable  where  he  resided.) 

It  may  reasonably  be  suggested  that,  she  being  unemancipated  and 
chargeable,  it  is  as  if  the  father  went  to  the  parish  where  she  is, 
and  resided  there. 

(Colxripgb,  J. :  Is  there  any  authority  for  saying  that  a  parish 

B.B. ^TOL.  LXXXV.  88 
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Rko.        relieving   the  daughter  could  remove  the  father  from  another 
ST.GiLKB     parish? 

WITHOUT 

^OAT^""         Patteson,  J. :  Could  a  London  parish  get  an  order  to  remove  a 
man  from  a  parish  in  Cumberland  ?) 


If  there  were  a  constructive  chargeability  as  here  suggested,  the 
distance  would  make  no  difference  in  principle.  The  statute 
8  &  9  Yict.  c.  117,  is  evaded  unless  interpreted  as  the  appellanU) 
suggest.     There  may  be  hardship  in  any  construction. 

(WiGHTMAN,  J.:  Suppose  another  unemancipated  daughter  had 
gone  into  another  parish. 

Lord  Campbell,  Ch.  J. :  The  father  might  be  chargeable  to  as 
many  parishes  as  he  had  unemancipated  children  living  in. 

Patteson,  J. :  The  parish  where  the  daughter  is  might  remove 
him  from  that ;  but  they  cannot  get  him  there.) 

[  'OJia  ]  The  diflSculties  under  this  statute  were  *much  considered  by  the 
Court  in  lieg.  v.  All  Saints,  Derfcy  (1),  and  several  observations 
incidentally  made  by  the  learned  Judges  are  applicable  here. 

(Coleridge,  J. :  The  material  question  there  was,  whether  or  not 
there  had  really  been  a  desertion.) 

An  apparent  difficulty  arises  here  because  the  daughter  had  reached 
so  advanced  an  age  as  seventeen  or  eighteen  before  she  left  her 
father ;  but  the  principle  involved  is  the  same  as  if  she  had  left 
him  at  the  age  of  four. 

Pashley  and  F.  Russell,  conti'a,  were  not  called  upon. 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  the  order  of  Sessions  must  be  quashed. 
The  pauper  was  born  in  St.  James's,  and  became  chargeable  to 
St.  Giles's,  Cripplegate.  Prima  facie,  she  was  rightly  removed  to 
St.  James's;  and  there  she  ought  to  be  maintained,  unless 
St.  James's  can  show  some  other  place  to  which  she  should  be 
removed.  Now  she  herself  has  no  settlement  but  that  of  her  birth ; 
and  her  father  has  none.  All,  then,  that  St.  James's  can  allege  is 
that  she  ought  to  be  sent  to  Ireland.    But  that  is  not  so,  because 

(1)  80  R.  E.  2-16  (14  a  B.  207). 
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there  are  no  means  of  sending  her  father.  He  never  became 
chargeable  to  Sfc.  Giles's.  There  is  no  proof  that  he  ever  entered 
the  parish.  Therefore  there  are  no  means  of  removing  him  :  and, 
conseqaently,  as  no  parish  except  St.  James's  can  be  shown  to 
which  this  pauper  can  go,  it  is  to  that  parish  she  must  be  removed. 

Pattbson,  J. : 

If  the  original  order  be  quashed,  the  pauper  must  go  back  to 
St.  Giles's,  Cripplegate.  That  *parish  cannot  remove  her  to 
St.  Sepulchre :  there  is  no  such  thing  as  removing  a  pauper  to  her 
parents.  All,  then,  that  can  be  said  is,  that  the  father  is  charge- 
able to  St.  Giles's,  and  must  be  removed  to  Ireland  from  that 
parish,  though  he  is  not  within  it.  But  that  cannot  be  maintained. 
There  is,  therefore,  no  place  but  that  of  the  birth  settlement  to 
which  the  pauper  can  be  removed. 

CoLEBU)6B,  J. : 

A  pauper  is  removeable  to  Ireland  under  stat.  8  &  9  Vict.  c.  117, 
only  if  the  condition  precedent  be  fulfilled,  that  such  person  shall 
become  chargeable  to  any  parish  in  England  by  reason  of  relief 
given  to  himself,  or  his  wife  or  child.  It  is  true  the  clause  does 
not  in  terms  require  that  such  person  shall  be  resident  in  the 
parish;  but  this  Act  is  appended  to  the  other  statutes  which  form 
the  general  law  of  settlement,  and  carries  with  it  the  understood 
condition  that  a  person  to  be  removed  from  a  parish  must  be 
chargeable  to  that  parish,  being  within  it  at  the  time. 

WlOHTMAN,  J. : 

Mr.  B(Ulantine  is  obliged  to  assume  that  the  father  in  this  case 
is  chargeable  to  St.  Giles's  parish,  which  he  never  entered.  But  I 
tliiuk  he  is  not  so  chargeable  within  the  meaning  of  the  statute, 
and  that  he,  and  therefore  his  daughter,  is  not  removeable  to 
Ireland  under  sect.  2.  Therefore  she  was  well  removed  to  the 
appellant  parish. 

Order  of  Sessions  quashed. 
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1881.  EEG.  p.  WING. 

Aot,  22. 
(17  Q.  B.  6-13—651;  S.  0.  sub  nom.  Re  Hall  v.   Tht  NorfM  Estuary  Co,,  21 

(  1,45  ]  L.  J.  Q.  B.  94  ;  16  Jur.  149 ;  7  Bail.  Cas.  503.) 

A  shareholder  in  an  incorporated  Company  within  the  provisions  of  the 
Companies  Clauses  Consolidation  Act,  1845,  who  has  not  paid  up  all  callb 
due  upon  his  shares,  cannot,  by  sect.  16,  execute  a  deed  of  transfer  of  any 
of  such  shares  which  shall  be  valid  as  against  the  Company:  and  the 
Company  may  refuse  to  register  such  deed. 

Wordsworth^  in  last  Trinity  Term,  obtained  a  rule  calling  on 
Thomas  Twining  Wing,  secretary  of  the  Norfolk  Estuary  Company, 
to  show  cause  why  a  viamlamus  should  not  issue,  commanding  him 
to  enter  a  memorial  of  a  deed  of  transfer,  dated  13th  March,  1851, 
of  twenty-four  shares  in  the  said  Company,  numbered  &c.,  by 
Bobert  Wheble  Bennett  to  James  Hall,  pursuant  to  the  Companies 
Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  16. 

From  the  aiSSdavits  in  support  of  the  rule  it  appeared  that  the 
Norfolk  Estuary  Company  was  incorporated  by  stat.  9  &  10  Vict, 
c.  ccclxxxviii.  (i),  which  enacted,  among  other  things,  that  the 
Companies  Clauses  Consolidation  Act,  1845,  should  be  incorporated 
with  it ;  that  202.  per  share  should  be  the  greatest  amount  of  any 
one  call ;  and  that  one  month's  notice  should  be  given  of  each  call. 
[  *046  ]  It  further  appeared  that  Bobert  ^Wheble  Bennett,  being  possessed 
of  twenty-four  shares  in  the  Company,  sold  them  to  James  Hall  on 
18th  March,  1851,  and  executed  a  deed  of  transfer  of  that  date: 
that  Bennett's  brokers,  on  the  same  day,  lodged  the  deed  of  transfer 
with  the  defendant,  at  the  office  of  the  Company,  for  registration : 
that  Bennett  had  paid  up  all  calls  on  the  twenty-four  shares  (t) : 
but  that  the  defendant  refused  to  register  the  deed  of  transfer. 

The  affidavit  in  answer  set  out  sect.  16  of  the  Companies  Clauses 

Consolidation  Act,  1845,  which  enacts  that  **  No  shareholder  shall 

be  entitled  to  transfer  any  share,  after  any  call  shall  have  been 

made  in  respect  thereof,  until  he  shall  have  paid  such  call,  nor 

until  he  shall  have  paid  all  calls  for  the  time  being  due  on  every 

share  held  by  him."      The  affidavit  then  stated   that,   on  5th 

February,  1851,  a  call  of  21.  lOs.  per  share  was  duly  made  by  tlie 

directors  of  the  said  Company  upon  all  the  shares,  including  the 

twenty-four  in  question  :  that  on  18th  March,  1851,  the  day  of  ttie 

date  of  the  deed  of  transfer,  the  said  call  of  2/.  10«.  in  respect  of 

(I)  Local     and     personal,    public:  folk  and  Lincoln." 

<*  For  enclosing  and  reclaiming  from  (2)  On  13th  March,  I8dl.     But  the 

the  sea  certain  tracts  of  land  foiming  affidavits  for  and  against  the  rule  vere 

part  of  the  great  estuary  called  '  The  contradictory  on  this  point 
Wash,*  between  the  counties  of  Nor- 
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the  said  twenty-four  shares  remained  unpaid,  and  it  continued         Ricfi, 
unpaid  up  to  14th  April,  1851,  being  after  the  day  on  which  the        wi^^u. 
deed  of  transfer  was  lodged  at  the  Company's  office  for  registra- 
tion :  and  that,  under  these  circumstances,  the  defendant  refused  to 
register. 

Phipson  now  showed  cause  : 

The  Company  had  the  right  to  refuse  to  register  the  deed,  which 
was  not  a  proper  deed  of  transfer.  Stat.  8  &  9  Vict.  c.  16,  provides, 
by  sect.  14,  that  every  shareholder  may  *transfer  his  shares,  subject  C  ***^'  1 
to  the  regulations  provided  by  that  or  the  special  Act :  and  that 
such  transfer  shall  be  by  deed,  which,  '*  when  duly  executed,"  is, 
by  sect.  15,  to  be  delivered  to  and  registered  by  the  secretary. 
Now  one  of  these  regulations  is  provided  by  sect.  IG,  which  declares 
that  no  shareholder  shall  be  entitled  to  transfer  any  of  his  shares 
until  he  shall  have  paid  all  calls  for  the  time  being  due  on  each  of 
his  shares.  The  deed,  therefore,  which  is,  in  fact,  the  transfer, 
cannot  be  **  duly"  executed  as  long  as  any  calls  remain  due  upon 
the  shares,  as  was  the  case  here.  Until  it  is  duly  executed,  and 
delivered  to  the  secretary,  the  vendee  is,  by  sect.  15,  not  entitled  to 
receive  any  profits  in  the  undertaking,  or  to  vote  as  a  shareholder. 
A  similar  provision  is  made  by  sect.  18,  for  the  protection  of  the 
Company,  in  the  case  of  a  transfer  of  shares  otherwise  than  by 
deed. 

(CoLBRiDOB,  J. :  As  between  the  vendee  and  the  Company,  a 
transfer  made  while  the  transfer  books  are  closed  is,  by  sect.  17,  to 
date  from  a  time  subsequent  to  the  execution,  namely,  after  the 
next  ordinary  meeting.) 

That  section  shows  that,  in  default  of  express  enactment,  the 
transfer  even  in  that  case,  as  between  the  vendee  and  Company, 
would  date  from  the  time  of  the  execution  of  the  deed. 

(CoLEBiDOB,  J. :  There  is  nothing  in  the  Act  to  show  that  a  deed 
of  transfer  made  while  the  calls  upon  the  shares  are  unpaid  is  to 
be  considered  as  a  nullity.  The  shareholder  who  makes  such  a 
transfer  does  that  which  he  is  not  authorized,  as  between  himself 
and  the  Company,  to  do :  but  that  does  not  necessarily  make  the 
deed  void  as  between  himself  and  the  transferee.) 

The  transfer  is  the  creature  of  the  Act ;  and  the  Act  provides  tliat 
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Uko.         the  transfer  shall  be  made  by  a  deed  executed  under  *certain  con- 
wjKG.       ditions  only.    If,  therefore,  a  deed  be  executed  which  purports  to 
[  'e^s  J       be  a  regular  deed  of  transfer,  those  conditions  not  having  been 
complied  with,  it  is  void  altogether  as  a  transfer. 

(Pattbson,  J. :  Sect.  15,  which  provides  that,  until  the  "  transfer  " 
18  delivered  to  the  secretary,  the  vendor  shall  be  liable  for  calls, 
seems  to  recognise  the  deed  as  a  transfer,  even  while  it  is  still 
undelivered.) 

Any  doubt  which  might  arise  upon  that  section  is  removed  by  the 
express  enactment  of  sect.  16. 

(Patteson,  J. :  Suppose  a  shareholder  executed  a  deed  of  transfer 
when  no  call  was  due,  and  delivered  it  to  the  secretary  after  a  call 
had  been  made ;  would  the  deed  be  a  good  deed  of  transfer  ?) 

Under  those  circumstances  it  probably  would. 

(GoLEmDGE,  J. :  Is  the  transfer  complete  before  the  deed  is 
delivered  to  the  transferee?) 

Not  until  it  is  delivered  to  the  transferee,  duly  registered.    The 
present  transfer,  therefore,  is  incomplete. 

(Coleridge,  J. :  That  would  not  be  an  answer  to  the  transferee's 
claim  in  the  present  case :  if  the  deed  is  incomplete  by  reason 
merely  of  non -registration,  he  has  a  right  to  require  it  to  be  made 
complete  by  registration.  The  real  diflSculty  is,  supposing  the 
transfer  to  be  complete  before  registration,  as  between  transferor 
and  transferee,  has  the  transferee  a  right  to  demand  registration  of 
such  transfer  by  the  Company  ? 

WiGHTMAN,  J.:  The  affidavits  do  not  state  that  the  deed  was 
delivered  as  an  escrow.) 

Wordsworth,  contra: 

Sect.  16  is  not  intended  to  controul  any  right  between  the  trans- 
feror and  the  transferee,  but  only  to  secure  to  the  Company  the 
payment  of  calls  upon  the  shares;  it  means  to  provide  that  a 
shareholder  shall  not  get  rid  of  his  liability  in  respect  of  calls  dne 
r  *649  ]  upon  his  shares  by  transferring  any  *of  the  shares  while  those 
calls  are  still  unpaid  :  Reg.  v.  Londonderry  and  Coleraine  Raittray 
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Company  (i),  Sayles  v.  Blane  (2).     All  that  the  Company  is  interested         Rko. 
in  demanding,  or  ought  to  demand,  is,  that,  as  between  the  Com-       wino. 
panj  and  the  vendor,  the  transfer  is  not  to  be  complete,  and  the 
liability  of  the  vendor  to  the  Company  in  respect  of  the  shares  trans- 
ferred not  to  be  discharged,  until  the  deed  of  transfer  is  registered, 
which  is  not  to  be  until  the  vendor  has  paid  all  calls  due. 

(Pattbson,  J. :  That  is,  that  no  shareholder  shall  be  entitled  to 
have  his  transfer  registered  until  he  has  paid  all  calls  due.  But 
the  words  of  sect.  16  are,  that  ''  no  shareholder  shall  be  entitled  to 
transfer  "  until  such  payment.) 

Sect.   16  must  be  read  in   connection   with   the   two  preceding 
sections. 

(Coleridge,  J. :  Is  there  any  case  where  a  Company  has  refused 
to  register  a  transfer  executed  by  a  party  incapacitated,  by  law, 
from  transferring?) 

Wtmhirorth  mentioned  Stikeman  v.  Dawson  (3). 

Patteson,  J.  (4) : 

This  rule  must  be  discharged.  I  do  not  say  that  the  deed  in  its 
present  state,  or  even  a  mere  parol  contract  to  transfer,  may  not 
be  a  valid  transfer  as  between  the  vendor  of  the  shares  and  the 
Tendee ;  but  the  question  here  is  as  to  the  meaning  of  the  word 
*' transfer"  in  the  Act.  It  is  clear,  looking  at  the  language  of 
sects.  14,  16,  in  which  the  words  '*  transfer  "  and  **  transfer  by 
deed  "  are  treated  as  synonymous,  that,  with  the  exception  of  the 
particular  'cases  of  transmission  provided  for  by  sect.  18,  the  Act,  f  *650  j 
in  sect.  16,  contemplates  only  one  kind  of  transfer,  namely,  by 
deed,  duly  executed  and  registered  according  to  the  provisions  of 
the  Act  itself.  What  the  Legislature  intended  to  provide  was,  that 
the  interest  in  shares  should  not  be  transferable  except  by  deed, 
nor  should  be  so  transferred,  unless  the  transferor  had  previously 
paid  up  all  the  calls  that  were  due,  whatever  other  contract  he 
might  choose  to  make  with  the  transferee.  The  Company,  there- 
fore, in  the  present  case,  had  a  right  to  refuse  registration  of  the 
deed ;  although  they  would  have  taken  a  more  proper  course  in 
making  their  objection  to  the  deed  when  it  was  first  lodged  with 

(1)  78   R  B.  576  (13   Q.   B.   998,  (3)  73  R.  B.  47  (1  De  O.  &  Sm.  90). 
1006).                                                                 (4)  Lord  Campbell.  Ch.  J.,  was  in 

(2)  14  Q.  B.  205.  the  Court  of  Criminal  Appeal. 
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Bio.         them.     I  abstain  from  giving  any  opinion  as  to  what  would  be  the 
WiNo.       effect  of  delivering  the  deed  to  the  Company  as  an  escrow ;  here  it 

was  clearly  not  so  delivered,  but  was  lodged  with  the  secretary  on 

the  day  on  which  it  was  executed. 

COLBRIDOE,  J. : 

I  am  of  the  same  opinion :  but  I  arrive  at  it  with  regret ;  for  the 
Company  are  standing  on  a  purely  technical  and  vexatious  ground, 
inasmuch  as  a  new  deed  can  be  forthwith  made.  But  the  provisions 
of  the  Act  with  respect  to  the  transfer  of  shares  were  undoubtedly 
made  for  the  benefit,  and  with  a  view  to  the  security,  of  the  Com- 
pany, and  for  the  purpose  of  preventing  shares  being  transferred 
by  or  to  improper  or  incompetent  persons.  The  general  right  to 
transfer  is  given  by  sect.  14 ;  but  it  is,  by  the  same  section,  made 
subject  to  certain  restrictions,  one  of  which  is  afterwards  mentioned 
in  sect.  16.  The  effect  of  the  latter  section  is  clearly  that  no 
[  •efii  ]  transfer  can  take  place  until  *the  transferor  has  paid  all  the  calls 
due  upon  his  shares.  There  is  a  difference  between  the  language 
of  sect.  16  and  that  of  sects.  15  and  18.  The  two  latter  also  pro- 
vide for  the  security  of  the  Company,  but  for  a  different  case  from 
that  provided  for  in  sect.  16 :  they  assume  the  interest  in  the  shares 
to  have  already  passed.  I  have  no  doubt  that,  as  between  the 
transferor  and  transferee,  the  deed  of  18tH  March  is  a  valid  con- 
tract :  but  it  is  void  as  against  the  Company  ;  and  the  latter  have 
the  right  to  refuse  to  register  it. 

WlOHTMAN,  J. : 

I  am  of  the  same  opinion,  but  also  pronounce  it  with  reluctance. 
Sect.  14  provides  that  every  transfer  shall  be  by  deed;  sect.  16, 
that  no  transfer  shall  be  made  unless  the  transferor  has  paid  all 
calls  due.  Therefore  a  deed  of  transfer  made  by  a  transferor  who 
has  not  paid  all  calls  due  is  clearly  no  transfer  at  all ;  and  the 
Company  are  not  bound  to  register  it. 

Rule  dUcharged. 
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(17  Q.  B.  652—670;  S.  C.  21  L.  J.  Q.  B.  89;  16  Jur.  «11 ;  7  Rail.  Cas.  571  ; 
S.  0.  in  Equity,  2  Mac.  &  Q.  324;  7  Bail.  Cas.  531  ;  3  Mac.  &  G.  652; 
7  Bail.  Caa  565,  590;  16  Beav.  441;  5  Bail.  Cas.  576;  4  D.  M.  &  G. 
115;  6H.  L.C.  113.) 

The  proprietors  of  a  railway,  U.,  which  was  in  course  of  formation  under 
a  local  Act,  applied  to  Parliament  for  an  Act  authorising  them  to  lease 
their  railway  to  the  N.  W.  Bailway  Company.  Part  of  the  line  was 
common  to  the  U.  railway  and  to  a  third  railway,  the  S.  and  B.  The  pro- 
prietors of  the  third  railway  opposed  the  bill,  but  ceased  doing  so  in  con- 
sideration of  the  agreement  after  mentioned,  which  was  executed  under 
seal  by  the  three  Companies  after  the  Act  passed,  and  contained  four 
articles,  viz. 

1.  That,  at  all  times  during  the  continuance  of  the  lease,  the  U-  or  the 
N.  W.  Company  should  keep  an  account  of  all  their  traffic  and  receipts 
on  the  common  portion  of  the  line  and  from  thence  to  a  specified  ulterior 
point ;  and  the  S.  and  B.  Company  should  keep  a  like  account  of  their  traffic 
and  receipts  on  the  common  portion  and  from  thence  to  an  ulterior  ]X)int 
also  specified.  2.  That  the  accounts  should  be  audited  periodically  and  a 
division  of  profits  made  in  proportion  to  the  comparative  lengths  of  the  two 
railways  from  the  beginning  of  the  common  portion  to  two  ulterior  points 
ou  the  XT.  line  and  the  S.  and  B.  line  respectively  (short  of  the  ulterior  point 
mentioned  in  Art.  1).  3.  That,  during  the  continuance  of  the  lease,  the 
U.  and  N.  W.  Companies  would  not  convey  or  carry  any  passengers, 
cattle,  luggage,  goods,  or  other  matters  or  things,  from  any  part  of  the 
demised  line  to  any  point  of  the  S.  and  B.  Hne,  and  would  not  use  the 
demised  line  to  compete  for  any  traffic  which  should  properly  belong  to  the 
S.  and  B.  Company.  4.  (Without  reference  in  terms  to  any  lease) :  That 
the  said  agreement  should  not  in  any  manner  be  evaded  or  eluded  by  the  S. 
and  B.  Company,  and  that  no  arrangement,  scheme,  &c.,  should  be  resorted 
to  or  attempted  by  them  for  that  purpose. 

In  an  action  of  covenant  by  the  S.  and  B.  Company  against  the  other  Com- 
panies for  breach  of  this  agreement,  the  defendants  demurring  generally  to 
the  declaration : 

Held,  That  the  agreement  was  not  illegal,  as  a  fraud  upon  the  Legisla- 
ture, or  as  injurious  to  the  public  by  depriving  them  of  the  benefits  of 
competition,  or  as  prejudicing  the  shareholders  by  establishing  a  distribu- 
tion of  profits  other  than  that  directed  by  the  Companies  Clauses  Consoli- 
dation Act,  1845,  8  &  9  Vict.  c.  16,  ss.  64,  120 :  it  not  appearing  by  any 
allegation  that  the  arrangement  was  prejudicial  to  the  shareholders. 

Also,  that  it  was  not  illegal  as  binding  the  U.  and  N.  W.  Companies  not 
to  cany  soldiers  and  their  families  &c.  according  to  stat  7  &  8  Yict.  c.  85, 
s.  12  (1),  or  the  mails  according  to  stat.  1  &  2  Vict.  c.  98,  s.  1,  if  Government 
should  require  it ;  for  that  the  agreement  imposed  no  such  obligation. 

The  plaintiffs  alleged  a  breach  of  the  4th  Article,  stating  generally,  and 
without  reference  to  the  making  or  continuance  of  any  lease,  that  the 
defendants  did,  on  &c.  and  continually  4tc.,  evade  and  elude  the  said  cove- 
nants and  agreements :  Held,  on  general  demurrer,  a  sufficient  allegation 

(1)  Bepealed.  with  savings,  46  ft  47  Vict  c.  34,  s.  10;  see  f5.,  s.  6.— A.  C. 
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of  breach ;    the  making  of  a  lease  not  appearing  by  the  record  to  be  a 
condition  precedent  to  the  fulfilling  of  the  4th  Article. 

Also  that  it  was  not  necessary  to  allege  in  tliis  breach  that  half  the 
capital  of  the  U.  Company  had  been  subscribed  and  the  subscription  certi- 
fied, though  the  leasing  Act  provided  that  no  lease  should  be  granted  until 
such  subscription  had  been  certified. 

Covenant.     The  first  count  of  the  declaration  stated  that,  before 
and  at  the  time  of  the  making  of  *the  indenture  after  mentioned, 
to  wit,  on  12th  October,  1847,  a  certain  line  of  railway  was  in 
course  of  formation  between  Shrewsbury  in  the  county  of  Salop 
and  Wellington  in  the  same  county;  and  thereupon  afterwards 
and  before  the  commencement  of  this  suit,  to  wit  &c.  (same  day 
and  year),  by  a  certain  indenture  under  the  name  of  articles  of 
agreement  then  made  between  plaintiffs  of  the  one  part  and  defen- 
dants of  the  other  part,  and  one  part  of  which  &c.  (profert  of  the 
deed,  sealed  by  defendants),  the  date  whereof  is  the  day  and  year 
last  aforesaid,  after  reciting,  amongst  other  things,  as  the  fact 
was,  that  the  said  line  of  railway  in  course  of  formation  between 
Shrewsbury  aforesaid  and  Wellington  aforesaid  was  common  to  the 
plaintiffs  and  the  said  Shropshire  Union  Bailways  and  Canal  Com- 
pany, and  was  under  the  direction  and  controul  of  a  joint  committee 
of  management,  and  that  a  bill  had  been  introduced  into  Parliament 
during  the  then   last   preceding  session  for  authorizing  a  lease 
in  perpetuity  of  the  undertaking  of  the  said  Shropshire  Union 
Bailways  and  Canal  Company  to  the  London  and  North  Western 
Railway  Company,  and  that  the  same  had  been  opposed  by  the 
plaintiffs,  and  that  the  plaintiffs  had  agreed  to  withdraw  their 
opposition  to  the  said  bill  on  its  being  mutually  arranged  and 
agreed  between  the  said  several  Companies  that  the  covenants  and 
agreements  thereinafter  contained  should  be  mutually  entered  into 
by  them  on  an  Act  of  Parliament  being  obtained  for  authorizing; 
such  lease  as  aforesaid  or  a  lease  between  the  same  parties  of  any 
part  of  the  said  undertaking  between  Shrewsbury  and  Stafford: 
And  reciting  that  such  Act  (i)  had  been  ^obtained  during  the  last 
preceding  session   of  Parliament:   It  was  witnessed,  and  it  was 
thereby  mutually  covenanted  and  agreed  by  and  between  the  said 
plaintiffs  and  defendants,  the  defendants  covenanting  for  them- 
selves for  and  in  respect  of  their  own  acts  and  deeds  only,  and  the 
plaintiffs  covenanting  for  themselves  See.  only,  and  not  the  one 
contracting  party  for  the  acts  and  deeds  of  the  other: 


(1)  Stai  10  &   11   Vict.  c.  cxxi.,  local  and  personal,  public:   see,  p.  606, 
note(l),  j)08t 
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That  the  said  Shropshire  Union  Bailways  and  Canal  Company 
or  the  London  and  North  Western  Railway  Company  should  and 
would,  from  time  to  time  and  at  all  times  thereafter  during  the 
continuance  of  any  such  lease  authorized  to  be  granted  by  such 
Act,  make  and  keep  a  separate  and  distinct  account  of  all  passengers, 
cattle,  luggage,  goods  and  other  matters  and  things  which  such 
Companies  or  either  of  them  should  convey  or  carry  from  Shrews- 
bury or  Wellington,  or  from  any  point  between  those  two  places  to 
Rugby  (1),  or  to  any  place  to  the  south  of  or  on  the  London  side  of 
Rugby  on  the  line  of  the  London  and  North  Western  Railway 
Company,  and  also  of  all  passengers  &c.  (the  like  agreement  as  to 
passengers  &c.  from  Rugby,  or  any  place  to  the  south  or  on  the 
London  side  of  Rugby  on  the  above  line,  to  Wellington  or  Shrews- 
bury or  any  point  between) :  and  also  a  like  separate  and  distinct 
account  of  all  sum  and  sums  of  money  which  such  last-mentioned 
Companies  or  either  of  them  should  receive  for  the  carrying  or 
conveyance  of  all  passengers  &c.  and   things  whatsoever  of  or 
respecting  which   they  were  to  keep  such  separate  and  distinct 
accounts  as  aforesaid.    And  also  "^that  the  said  Shrewsbury  and 
Birmingham  Railway  Company  should  and  would  in  like  manner 
and  during  the  like  period  make  and  keep  a  separate  and  distinct 
account  of  all  passengers  &c.  (as  before)  which  such  last  mentioned 
Company  should  convey  or  carry  from  Shrewsbury  or  Wellington 
or  from  any  point  between  them  to  Rugby,  or  to  any  place  to  the 
south  or  on  the  London  side  of  Rugby,  upon  the  line  of  the  said 
London  and  North  Western  Railway  Company,  or  to  London  either 
upon  the  said  last  mentioned  line  or  upon  that  of  any  other  Com- 
pany ;  and  a  like  separate  and  distinct  account  of  all  sum  and  sums 
which  the  said   Shrewsbury  and   Birmingham   Company  should 
receive  for  the  carrying  or  conveyance  of  such  passengers  &c.  of 
which  they  were  to  keep  such  separate  and  distinct  accounts  as 
aforesaid. 

And,  further,  that  the  said  Shropshire  Union  Railways  and 
Canal  Company  or  the  said  London  and  North  Western  Railway 
Company  on  the  one  part  and  the  said  Shrewsbury  and  Birmingham 
Railway  Company  on  the  other  part  should  respectively  &c.; 
mutual  agreement  to  make  out  and  supply  half  yearly  accounts 
in  abstract  of  the  matters  mentioned  in  the  first  article  or  clause ; 
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(I)  From  the  termination  of  the 
oommon  line  at  Wellington  two  lines 
diverged,  the  one  to  Stafiford,  the  other 


to  Wolverhampton;  and  these  were 
continued,  respectively,  by  further 
lines,  to  Rugby. 
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such  account  to  be  subject  to  be  audited  by  the  respective  auditors 
and  to  be  open  at  all  reasonable  times  to  inspection  by  the  directors 
of  either  Company  &c. :  the  auditors  of  the  contracting  Companies 
from  time  to  time  to  ascertain  and  determine  how  much  of 
the  moneys  by  such  accounts  appearing  to  have  been  received 
should  have  been  received  for  or  in  respect  of  the  distance  from 
Shrewsbury  or  Wellington  or  from  any  point  between  them  to 
Stafford  or  Wolverhampton,  or  from  Stafford  or  Wolverhampton 
to  Shrewsbury  or  Wellington  or  to  any  point  between  ;  and 
that  the  sum  so  ascertained  should  *be  divided  between  the  said 
Shropshire  Union  Railways  and  Canal  Company  and  London  and 
North  Western  Railway  Company  as  one  party  and  the  said  Shrews- 
bury and  Birmingham  Railway  Company  as  the  other  party,  in 
certain  proportions  (which  were  specified)  corresponding  with 
the  relative  lengths  of  the  line  of  the  Shropshire  Union 
Railways  and  Canal  Company  from  Wellington  to  Stafford  and 
the  line  of  the  Shrewsbury  and  Birmingham  Railway  Company 
from  Wellington  to  Wolverhampton. 

And,  further,  that,  during  the  continuance  of  any  such  lease 
as  aforesaid,  the  said  Shropshire  Union  Railways  and  Canal 
Company  and  London  and  North  Western  Railway  Company,  or 
either  of  them,  should  not  nor  would  convey  or  carry  any 
passengers,  cattle,  luggage,  goods,  or  other  matters,  or  things, 
from  Shrewsbury  aforesaid  or  Wellington  aforesaid,  or  from  any 
point  between  those  two  places,  to  any  point  or  place  on  the  line 
of  the  Shrewsbury  and  Birmingham  Railway  or  the  Birmingham, 
Wolverhampton  and  Stour  Valley  Railway,  nor  use  the  line  of  the 
Shropshire  Union  Railway  by  Gnosall  or  Stafford  to  compete  for 
any  traffic  which  should  properly  belong  to  the  Shrewsbury  and 
Birmingham  Railway. 

And  the  defendants  did  by  the  same  indenture  further  covenant 
with  the  plaintiffs :  That  the  agreement  thereby  come  to  should 
not  in  any  manner  be  evaded  or  eluded  by  them  the  defendants, 
and  that  no  arrangement,  scheme,  device  or  contrivance  should  be 
resorted  to  or  attempted  by  them  for  that  purpose  (i). 
(1)  The  entire  article  here  referred      for  that  purpose  ;   and,  in  caw  any 


to  was  set  out  on  oyer  as  follows : — 

**  Fourthly.  That  the  agreement 
hei-eby  come  to  shall  not  in  any 
manner  be  evaded  or  eluded  by  either 
of  the  contracting  parties,  nor  shall 
any  arrangement,  scheme,  device  or 
contrivance  be  resorted  to  or  attempted 


attempt  shall  be  made  by  either  of  the 
contracting  parties  to  evade  or  elude 
the  arrangement  hereby  made,  or  in 
case  any  question  or  dispute  shaH 
arise  between  the  contracting  parties 
on  the  import  or  oonstniction  ol 
these  Articles  or  any  matter  herein 
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As  by  the  same  indenture  &c.  will  appear.  Averment  of 
performance  by  plaintiffs. 

Breach :  1.  That,  after  the  making  of  the  said  indenture,  and 
before  the  commencement  of  this  suit,  to  wit  on  1st  December, 
1849,  the  said  London  and  North  Western  Railway  Company 
conveyed  and  carried,  and  from  thence  hitherto  have  continued 
to  convey  and  carry,  divers  passengers,  cattle,  luggage  and  goods, 
to  wit  at  the  rate  of  1,000  passengers,  &c.,  a  day,  during  the  time 
aforesaid,  from  Shrewsbury  aforesaid  and  Wellington  aforesaid, 
and  from  certain  points  between  those  two  places,  viz.,  from  &c. 
(specifying  them),  viz.  to  certain  points  and  places  on  the  line  of 
the  Shrewsbury  and  Birmingham  Bailway,  viz.  &c.  (specifying 
the  points  and  places),  and  also  to  certain  points  and  places  on  the 
line  of  the  Birmingham,  Wolverhampton  and  Stour  Valley  Bailway, 
to  wit  &c.  (specifying  them). 

2.  That,  after  the  making  &c.,  and  before  the  commence- 
ment iScc,  to  wit  on  &c.,  the  said  London  and  North  Western  Bailway 
Company  did  use,  and  from  thence  hitherto  have  continued  to 
use,  the  line  of  the  said  Shropshire  Union  Bailway  by  Gnosall  and 
Stafford  to  compete,  and  for  the  purpose  of  competing,  and  thereby 
^during  all  that  time  did  compete,  for  certain  traffic,  to  wit  certain 
traffic  on  the  same  line  of  railway  of  great  value,  to  wit  the 
value  &c.,  which  properly  belonged  to  the  plaintiffs ;  and  by  reason 
thereof  the  said  Company  obtained  the  said  traffic,  being  of  great 
value,  to  wit  &c.,  and  deprived  plaintiffs  thereof. 

3.  That,  after  &c.,  and  before  the  commencement  &c.,  to  wit  on 
1st  December,  1849,  the  said  Shropshire  Union  Bailways  and  Canal 
Company  did  convey  and  carry,  and  from  thence  hitherto  have 
continued  to  convey  and  carry  &c. :  breach  by  carrying  passengers, 
goods,  &c.,  as  charged  against  the  London  and  North  Western 
Company  in  the  second  breach. 

4.  Breach  for  use  of  the  line  by  Gnosall  and  Stafford  by  the 
London  and  North  Western  Bailway  Company  to  compete  &c.  (as 
in  the  2nd  breach,  but  omitting  the  words  "and  thereby  during 
all  that  time  did  compete  ") ;  contrary  to  the  tenor  and  effect  &c.  of 
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ooiitained,  the  same  shall  be  referred  at 
the  reqaeet  of  either  of  the  said  Com- 
paaiee  to  the  arbitration  and  deter- 
mination of  Hobert  Stephenson,  Esq., 
tad,  in  case  of  the  death  or  absence 
of  the  said  B.  Stephenson,  then  to  the 
Arbitration  and  determination   of   an 


umpire  to  be  appointed  by  the  Bailway 
Commissioners,  or  other  Government 
Board  entrusted  with  the  supervision 
of  railways,  in  case  of  the  said  parties 
hereto,  Uieir  successors  or  assigns, 
not  agreeing  in  the  nomination  of 
such  umpire." 
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the  said  covenants  in  that  behalf;  whereby  the  last  mentioned 
Company  obtained  the  said  traffic,  being  of  great  valae,  to 
wit  &c.»  and  deprived  plaintiffs  thereof. 

5.  That,  after  the  making  &e.,  and  before  the  comB3enoe- 
ment  &c.,  to  wit  on  Ist  December,  1849,  '*  the  defendants  did 
evade  and  elude,  and  thence  continually  until  and  at  the  time  of  the 
commencement  of  this  suit  have  continued  to  evade  and  elude,  the 
said  covenants  and  agreements  and  each  of  them  in  the  said 
indenture  contained;  and  during  all  that  time  the  defendants 
have  resorted  to  and  attempted  divers  arrangements,  schemes, 
devices  and  contrivances  for  the  purpose  of  evading  and  eluding 
the  same  covenants  and  agreements  and  each  of  them ;  contrary 
to  the  tenor  and  effect "  &c.  of  their  said  covenants  &c. 

There  was  a  second  count,  which  it  is  not  necessary  to  set  forth. 

The  London  and  North  Western  Railway  Company,  after  oyerol  the 
indenture  (which  was  set  out,  containing  the  four  articles  of  agree- 
ment recited  in  the  declaration,  and  a  fifth  enabling  the  plain tifis  to 
determine  the  agreement  by  a  six  months' notice),  demurred  generally 
''as  to  so  much  of  the  said  first  count  as  relates  to  the  said 
supposed  breach  of  covenant  fifthly  above  assigned.*'    Joinder  (i). 

(1)  The  following  Acts,   local  and  structed  at  the  joint  expense  of  the 

personal,  public,  were  referred  to  on  Company  hereby  incorporated  and  of 

the  argument  of  the  demurrer.  the   said  Shropshire  Union  Kailvay 

Stat.  9  &   10  Vict.  c.  cccvii.,  "for  and  Canal  Company  under  thedirec- 


making  a  railway  from  Shrewsbury  to 
Wolverhampton,  with  a  branch,  to  be 
called  *  The  Shrewsbury  and  Birming- 
ham Eailway.*  "  Sect.  3  incorporates 
**  The  Shi-ewsbury  and  Birmingham 
Bailway  Company."  Sect  32  recites 
**  that  the  railway  by  this  Act  autho- 
rized between  Shrewsbury  and  a  point 
at  or  near  Wellington  is  identical  with 
part  of  the  line  of  a  projected  railway 
from  Shrewsbury  to  Stafford,  for 
which  a  bill  is  now  pending  in  Parlia- 
ment, and  which  is  pro})osed  to  be 
curried  into  effect  by  the  said  Shrop- 
shire Union  Hallway  and  Canal  Com- 
pany ;  "  and  enacts  *'that,  in  the 
event  of  the  suid  lost  mentioned  bill 
passing  into  a  law  during  the  present 
or  the  next  ensuing  session,  the  rail- 
way by  this  Act  authorized  between 
Shrewsbury  and  the  said  point  at  or 
near  Wellington  aforesaid,  and  all 
stations  connected  therewith  (save  as 
hereinafter  excepted)    shall    be    oon- 


tion  and  control  of  a  joint  committee 
of  management  to  be  appointed  a£ 
hereinafter  mentioned,  and  sbill 
thenceforth  be  maintained  ud 
managed  at  the  joint  expense  of  the 
said  two  Companies  under  the  superin- 
tendence and  control  of  the  said  joint 
committee,  and  may  be  used  by  escb 
of  the  said  Companies  respectively  for 
the  purposes  of  their  respective  traffic 
free  from  all  payment  whatsoever  tt) 
the  other  of  them.** 

Stat.  10  &  11  Vict  c.  cxxi.(BovjiI 
assent  July  2nd,  1847),  sect.  1,  recitai 
three  Acts  of  the  preceding  sessioo 
(9  &  10  Vict  chaps,  occxxii.,  cocxxxiiiM 
*•  for  making  a  railway  from  Shrews- 
bury to  Stafford,**  Ac,  and  cccxxiv.) 
by  which  Acts  the  Shropshire  Union 
Railways  and  Canal  Company  were 
authorized  to  make  certain  lailways 
in  the  said  Acts  mentioned :  It  recites 
further  that  **  it  has  been  agreed  be- 
tween the  Shropshire  Union  l;ailway^ 
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The  demurrer  was  argued  in  this  Term  (i). 

Cowling,  for  the  defendants  : 

First :  The  fifth  breach  *is  defective  in  not  averring  that  a  lease 
had  in  fact  been  granted,  according  to  such  agreement  as  is  con- 
templated in  stat.  10  &  11  Vict.  c.  cxxi.  sect.  1.  Article  4  of  the 
indenture  does  not  in  terms  refer  to  the  granting  of  a  lease ;  but 
its  meaning  must  be  that,  if  a  lease  be  granted,  the  agreement 


and  Ginal  Company  and  the  London 
and  North  •Western  Railway  Com- 
pany, with  a  view  to  the  econo- 
mical and  convenient  working  of  the 
railways  by  the  said  recited  Acts 
authorized  to  be  made,  that  a  lease  in 
perpetuity  of  the  undertaking  of  the 
Shropshire  Union  Bail  ways  and  Canal 
Company  should  be  granted  to  the 
London  and  North  Western  Bailway 
Company,  and  accepted  by  them,  upon 
the  terms  hereinafter  mentioned ;  " 
and  it  then  enacts :  **  That  on  the 
completion  of  the  works  of  the  rail- 
ways by  the  said  recited  Acts 
authorized  to  be  made  so  as  to  be 
opened  for  public  traffic,  or  at  such 
earlier  period  as  may  be  agreed  upon 
between  the  said  Companies,  the 
Shropshire  Union  Railways  and  Canal 
Company  shall  and  they  are  hereby 
empowered  and  required  to  grant,  and 
the  London  and  North  Western  Rail- 
way Company  shall  and  they  are 
hereby  empowered  and  required  to 
accept,  a  lease  in  perpetuity  of  the 
undertaking  of  the  said  Shropshire 
Union"  &c.  "Company  at  a  rent" 
&c. 

Sect.  11  enacts:  **That  when  and 
as  each  of  the  said"  (Shropshire 
Union)  ''railways  shall  be  completed 
and  opened  the  same  shall  be  worked 
and  used  by  the  London  and  North 
Western  Bailway  Company;"  **and 
for  the  purposes  of  such  working  and 
use  the  said  London  and  North  Wes- 
tern Bailway  Company,  and  their 
officers,  agents,  and  servants,  shall 
have,  use,  and  exercise  all  such  powers 
and  privileges  in  relation  to  every  such 
completed  railway  as  were  granted  to 
the  Shropshire  Union"  &c.  "Com- 
pany, and  their  officers,  agents,  and 


servants,  by  the  Act  authorizing  them 
to  maintain  and  work  and  use  such 
railway,  and  as  if  the  name  of  the 
Loudon  and  North  Western  Bailway 
Company  had  been  inserted  in  such 
Act  in  lieu  of  the  name  of  the  Shrop- 
shire Union  "  &c.  '*  Company,  and  so 
from  time  to  time  as  each  of  the  said 
railways  shall  be  completed." 

Sect.  31  enacts:  ''  That  it  shall  not 
be  lawful  for  the  said  Shropshire 
Union  Bail  ways  and  Canal  Company, 
by  virtue  of  the  powers  hereinbefore 
contained,  to  demise  or  lease,  nor  for 
the  said  London  and  North  Western 
Bailway  Company  to  enter  into  or 
accept  such  lease  of  the  undertaking 
of  the  first  mentioned  Company, 
unless  it  shall  have  been  proved  to 
the  satisfaction  of  the  Commissioners 
of  Bailways,  and  certified  by  them 
under  their  seal  previously  to  the 
execution  of  such  lease,  that  one  half 
of  the  whole  amount  of  the  capital, 
exclusive  of  loans,  by  the  Act  or  Acts 
relating  to  each  of  the  said  Companies 
authorized  to  be  raised,  has  been 
actually  *paid  up  and  expended  for  the 
piurposes  authorized  by  such  Act  or 
Acts  respectively." 

Each  of  the  above  Acts  of  9  «&  10 
Vict,  expressly  embodies  the  Com- 
panies, Lands  and  Bailways  Clauses 
Consolidation  Acts,  1845,  8  &  9 
Vict.  c.  16,  c.  18,  and  c.  20,  as  to  the 
powers  of  the  directors,  and  of  the 
Company  in  general  meetings,  distri- 
bution of  capital  into  shares,  &c.,  so 
far  as  the  clauses  are  applicable  and 
not  inconsistent  &c. 

(1)  November  18th.  Before  FiOrd 
Campbell,  Ch.  J.,  Patteson,  Coleridge 
and  Wightman,  JJ. 
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embodied  in  it  shall  not  be  evaded.  Not  only  does  the  declaration 
omit  to  show  that  a  lease  was  in  fact  granted,  but  it  does  not  show 
that  the  Commissioners  of  Railways  granted  a  certificate  of  half  the 
capital  having  been  subscribed  ;  without  which  no  lease  could  have 
been  granted:  stat.  10  &  11  Vict.  c.  cxxi.  s.  31.  Secondly:  The 
indenture  on  which  the  plaintiffs  bring  this  action  is  illegal  in  its 
provisions.  Lord  Truro,  L.  C,  in  The  Shrewsbury  and  Birmingham 
Raihcay  Company  v.  The  London  and  North  Western  Raibcat/ 
Company  (i),  desired  that  the  present  action  might  be  brought, 
mainly  for  the  purpose  of  trying  this  point.  The  indenture  is  a 
fraud  upon  Parliament,  being  made,  after  the  passing  of  the  Act,  to 
embody  an  arrangement  entered  into  while  the  Act  was  passing, 
concealed  from  the  Legislature,  and  comprising  provisions  which 
materially  affect  the  Act  in  its  operation,  and  might,  if  known, 
have  had  influence  on  the  fate  of  the  bill.  The  Act  is  passed  on 
certain  terms :  the  agreement  stipulates  *against  those  terms,  and 
is  a  prospective  violation  of  the  Act.  It  converts  the  public  Act 
into  a  trust  for  the  plaintiffs. 

(Lord  Campbell,  Gh.  J. :  Is  there  anything  in  the  agreement  bj 
which  the  public  may  suffer  ?) 

Article  8  deprives  them  of  the  benefit  of  competition:  it 
enables  the  plaintiffs  safely  to  charge  higher  fares.  Lord  Dbnmam, 
Ch.  J.,  delivering  judgment  in  Lord  Howden  v.  Simpson  {a)  (an 
action  of  debt  upon  an  agreement  by  which  plaintiff  was  induced  to 
forbear  opposing  a  railway  bill),  said  :  We  think  that,  the  plea  and 
agreement  being  taken  together,  an  answer  to  the  declaration  is 
disclosed,  on  the  ground  that  the  latter  had  in  contemplation  that 
which  was  inconsistent  with  material  allegations  in  the  preamble 
and  provisoes  in  the  clauses  of  the  intended  bill,  and  that  to  conceal 
such  an  agreement  from  the  Legislature  was  in  the  eye  of  the  law 
a  fraud  upon  it,  and  any  contract  founded  on  such  concealment 
contrary  to  good  faith." 

(CoLERiDOE,  J. :  The  judgment  was  reversed  (a).) 

The  principle  was  not  denied.    The  ground  of  reversal  was  that  the 


(1)  3  Mac.  &  G.  70.  On  dissolving 
an  injunction  against  the  liondon 
and  North  Western  and  Shropshire 
Union  Companies,  with  liberty  to 
plaintiffs  to  bring  an  action. 

(2)  50  B.  R  doo  (10  Ad.  &  El.  793, 


800). 

(3)  Lord  Howden  v.  Simpson,  3(> 
R  R.  56d,  dtid  (10  Ad.  &  £1.  SOT),  in 
Ex.  CJh. ;  SimpsifH  v.  Lord  Uvuritm,  in 
Dom.  Proa,  50  E.  R  d75  (9  CI.  * 
Fin.  61). 
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record  did  not  show  any  agreement  to  keep  the  transaction  secret 
from  the  Legislatare. 

(LoBD  Campbbll,  Ch.  J. :  The  concealment  is  a  matter  we  can 
hardly  look  at.  If  you  showed  that  the  agreement  contravened  the 
statute,  it  woald  be  different.  What  is  the  Legislature  ?  Suppose 
it  is  shown  that  the  agreement  was  concealed  from  the  Honourable 
Mr.  A.  or  Mr.  B. ;  can  we  enquire  into  that  ?) 

Here  a  monopoly  is  conceded  which  does  deprive  the  public  of  a 
benefit  contemplated  by  the  statute.  And  the  arrangement  for 
dividing  the  profits,  though  not  *affecting  the  public,  might  preju- 
dice shareholders,  by  influencing  the  terms  of  the  lease  to  be 
granted  under  atat.  10  &  11  Vict.  c.  cxxi. 
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arrangement.) 


They  must  be  deemed  privy  to  the 


Mortgagees  are  not.  Further,  an  agreement  of  this  kind  is  at 
variance  with  the  provisions  of  stat.  8  &  9  Vict.  c.  16  (Companies 
Clanses  Consolidation  Act,  1845),  sect.  64,  which  provides  that  the 
stockholders  respectively  shall  be  entitled  to  participate  in  the  divi- 
dends and  profits  of  the  Company,  such  dividends  to  be  apportioned 
among  them  according  to  the  amount  of  their  respective  interests ; 
that  is,  by  sect.  120,  "according  to  the  shares  held  by  them  respec- 
tively, the  amount  paid  thereon,  and  the  periods  during  which  the 
Bame  may  have  been  paid." 

(Lord  Campbell,  Ch.  J. :  That  is,  according  to  the  profits  of  the 
concern  generally,  not  of  a  particular  section.) 

The  directors  could  not  sell  the  concern :  neither  can  they  carry  it 
into  a  partnership.  Lord  Cottbnham  appears  to  have  viewed  this 
agreement  in  the  light  of  a  contract  for  partnership,  which,  however, 
be  thought  might  be  beneficial  to  the  **  minor  Company  "(i).  But 
a  court  of  law  will  ask  what  right  the  Companies  had  to  engage 
their  shareholders  in  a  partnership  at  all. 

(Lord  Campbbll,  Ch.  J. :  This  is  not  a  general  partnership.) 

The  Company  has  no  right  to  make  away  with  any  of  its  dividends. 


(1)  The  Shrtwdniry  and  Birmingham 
Ituiltray  Company  v.  The  Londtm  and 
Stirih  JTesirm  Binhoay  Company ^  2 
Mac.  &  G.  324, 352, 3d3.    On  demurrer 

S.B. VOL,  LXXXV. 


to  a  bill  by  plaintiffs  against  defen- 
dants for  a  specific  performance,  and 
for  an  injunction  ;  when  the  demurrers 
were  overruled. 
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(Lord  Campbell,  Ch.  J. :  Might  not  they  agree  with  an  engine 
maker  that  he  should  be  paid  by  receiving  all  the  tolls  they  took  on 
a  given  day  ?) 

Tliat  would  be  a  purchase  of  something  for  the  use  of  the  railway 
itself. 


(Lord  Campbell,  Ch.  J. ; 
increasing  the  dividends.) 


Here  it  is  an  outlay  for  the  purpose  of 


They  have  no  right  to  speculate. 

(Lord  Campbell,  Ch.   J. :   A  jury  would   decide  whether  the 
arrangement  were  a  bond  fide  agreement  or  not.) 

The  third  article  would  prohibit  the  defendants  from  carrying  any 
passenger,  matter  or  thing  on  the  line  from  Shrewsbury  or  Welling- 
ton, or  from  any  point  between  those  places  &c.  to  termini  which 
are  stated ;  whereas,  by  stat.  1  &  2  Vict.  c.  98  (''  to  provide  for  the 
conveyance  of  the  mails  by  railways  "),  sect.  1,  they  are  bound  so 
to  carry  the  mails  or  post  letter  bags  if  required  by  the  Postmaster- 
General.  So,  by  stat.  7  &  8  Vict.  c.  85  ("  to  attach  certain  conditions 
to  the  construction  of  future  railways  '*  &c.),  sect.  12,  they  would  be 
bound  to  carry  the  military,  marine  and  police  forces  there 
mentioned,  on  production  of  a  proper  order :  but  this  article  would 
bind  them,  in  certain  cases,  not  to  do  so. 

Peacockf  contra : 
This  action  was  not  directed  by  the  Lord  Chancellor. 

(Lord  Campbell,  Ch.  J. :  We  must  treat  it  as  an  ordinary  action, 
and  merely  look  at  the  record.) 

There  is  no  fraud  on  the  Legislature.  The  London  and  North 
Western  Kailway  Company  were  about  to  obtain  an  Act  authorizing 
a  lease  to  them  in  perpetuity  of  the  Shropshire  Union  Company's 
line.  The  plaintiffs,  a  third  Company,  oppose  this  unless  a  clause 
be  put  in  for  their  protection  ;  and  with  a  view  to  such  protection 
merely  this  agreement  is  come  to. 

(Lord  Campbell,  Ch.  J. :  If  the  Legislature  give  two  Companies  the 
power  of  travelling  the  same  railway,   is  not  their  competition 
*665  ]      a  benefit  to  the  public,  which  the  ^public  loses  if  they  agree  not  to 
compete  ?) 
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Neither  Company  is  bound  to  travel  on  the  line  ;  and  one  of  them  Shrewsbury 
may  agree  with  the  other  on  the  subject,  for  its  own  protection.  In 
Edwards  v.  The  Grand  Junction  Railivay  Company  (i),  a  railway  bill 
was  depending  before  Parliament,  and  the  trustees  of  a  road  were 
opposing  the  bill  and  pressing  to  have  certain  clauses  inserted  ;  the 
promoters  of  the  bill  agreed,  if  the  opposition  were  withdrawn,  and 
the  clauses  not  pressed,  to  execute  an  instrument  embodying  their 
substance  under  the  seal  of  the  Company  when  it  should  be  incorpo- 
rated; and  this  was  held  to  be  an  agreement  which  a  court  of 
equity  should  enforce. 

(LoBD  Campbell,  Ch.  J. :  The  question  is,  whether  the  contract  be 
in  violation  of  the  intentions  of  the  Legislature.) 

The  stipulations  here  are  not  so,  but  merely  a  fair  protection  of 
existing  interests.  As  to  suppressing  competition,  the  agreement 
goes  no  farther  than  the  ordinary  compact  not  to  trade  within 
a  certain  distance.  Lord  Cottenham  did  not  decide  these  points ; 
bat  his  opinion  was  clearly  against  the  objection.  Lord  Truro,  L.  C. 
left  them  open  to  the  decision  of  a  court  of  law.  There  is  no 
illegality  as  against  the  stockholders. 

(Lord  Gahpbbll,  Ch.  J. :  We  do  not  think  much  of  that  point.) 

As  to  the  conveyance  of  mails  and  of  troops ;  the  agreement  could  not 
be  meant  to  prohibit  what  the  Company  was  obliged  by  statute 
to  do. 

(Lord  Campbell,  Ch.  J. :  Troops  could  hardly  be  called  passengers. 
And  the  agreement  must  be  limited  to  what  the  Company  could 
lawfully  forbear  doing.) 

They  could  not  have  been  sued  under  the  agreement  if  they  had 
carried  troops.    It  does  not  then  appear  on  the  face  of  the  indenture 
itself,  nor  by  *averment  on  the  record,  that  the  agreement  was  not       [  ♦666  ] 
a  bond  fide  and  legal  one. 

Then  as  to  the  5th  breach.  The  indenture  contains  three  articles 
(A  agreement  to  do,  and  not  to  do,  certain  things  during  the  con- 
tinuance of  the  lease.  But  the  fourth,  to  which  this  breach  refers, 
is  general:  that  the  agreement  ''shall  not  in  any  manner  be 
evaded/'  without  reference  to  the  continuance  of  a  lease,  or  to 
any  limited  period.     The  granting  of  a  lease  was  not  a  condition 


(1)  43  E.  E.  265  (1  My.  &  Or.  BoO;. 
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precedent  to  the  performance  of  this  article.  The  breach  is,  that 
the  defendants,  on  &c.,  did  evade  and  elude,  and  thence  continually 
have  evaded  and  eluded  &c. 

(Lord  Campbell,  Ch.  J. :  There  is  no  special  demurrer.) 

The  defendants  admit  on  the  record  that  they  have  evaded  and 
eluded,  but  insist  now  that  a  lease  does  not  appear  to  have  been 
granted.  But  the  doing  of  certain  nets  before  lease  granted  is  the 
very  evasion  complained  of. 

Cowling,  in  reply : 

The  only  interest  really  protected  bj^  this  agreement  is  the  interest 
in  a  monopoly  which  is  contrary  to  the  intention  of  the  Legislature 
shown  by  stat.  10  &  11  Vict.  c.  cxxi.  s.  11,  that  the  raiiwavs 
should  be  worked  under  the  lease  as  they  would  have  been  under 
the  original  Acts.  As  to  the  carriage  of  troops  and  mails,  the 
language  of  the  agreement  is  express,  and  prohibits  it. 

(Lord  GAMPBELii,  Gh.  J. :  To  carry  soldiers  or  letters  in  obedience 
to  an  order  of  Government  can  hardly  be  called  acting  as  carriers  of 
"passengers"  or  "goods."  The  terms  of  the  agreement  must  be 
construed  as  relating  to  voluntary  acts ;  to  the  carrying  of  what  the 
Company  might  refuse  to  carry.) 

Stat.  7  &  8  Vict.  c.  85,  s.  12,  would  require  them  to  *convey  not 
only  soldiers  but  their  wives,  families  and  baggage.  The  agree- 
ment excludes  every  thing,  without  allowing  any  excuse,  unless 
perhaps  the  act  of  God  and  the  Queen's  enemies.  As  to  the  5tb 
breach  :  the  article  referred  to  clearly  contemplates  the  evasion  of 
things  to  be  done  under  a  lease,  though  a  lease  is  not  mentioned. 
And  the  breach,  as  worded,  does  not  strictly  follow  the  words  of  the 

4th  Article. 

Cur.  adv.  vtdL 

Lord  Campbell,  Ch.  J.  now  delivered  the  judgment  of  the  Court: 
This  was  a  general  demurrer  to  the  fifth  breach  assigned  in  a 
declaration  in  an  action  for  breach  of  covenants  contained  in 
certain  articles  of  agreement  made  between  the  plaintifiFs  and  the 
defendants.  The  articles  themselves  are  set  out  in  extenso  by  the 
defendants  upon  oyer ;  and  by  the  fourth  article  it  is  provided 
**  that  tbe  agreement  hereby  come  to  shall  not  in  any  manner  be 
evaded  or  eluded  by  either  of  the  contracting  parties,  nor  shal 
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any  arrangement,  scheme,  device  or  contrivance  be  resorted  to  or 
attempted  for  that  purpose." 

The  fifth  breach  is  assigned  upon  that  article  in  the  terms  of  it, 
alleging  that  the  defendants  did  evade  and  elude  the  agreement, 
and  resorted  to  and  attempted  divers  arrangements,  schemes, 
devices  and  contrivances  for  the  purpose  of  evading  and  eluding 
the  agreement.  To  this  breach  the  defendants  demurred  generally, 
on  the  grounds,  as  stated  upon  the  argument :  1.  That  the  declara- 
tion was  defective  in  not  containing  an  averment  that  the  capital 
had  been  subscribed  and  a  certificate  granted,  and  that  a  lease  had 
been  made  as  mentioned  in  the  agreement;  the  defendants  con- 
tending that  the  ^different  articles  in  the  agreement  were  only 
binding  during  the  existence  of  such  lease ;  and,  2.  That  the 
agreement  itself  was  wholly  void  as  a  fraud  upon  the  Legislature, 
the  public,  and  the  shareholders  of  the  respective  Companies. 

With  respect  to  the  first  of  these  objections,  that  there  is  no 
averment  of  the  subscribing  the  capital,  granting  the  certificate,  or 
of  the  making  or  existence  of  the  lease,  it  is  sufficient  to  obsei*ve 
that  the  article  upon  which  the  fifth  breach  is  assigned  is  wholly 
independent  of  and  unconnected  with  the  subscription  of  the  capital, 
granting  the  certificate,  or  the  making  or  existence  of  a  lease.  It 
may  be  that  the  evasion  and  elusion  complained  of  in  the  fifth 
breach  is  the  impeding  the  completion  of  those  very  matters,  or 
attempting  by  schemes  and  devices  to  prevent  them  being  com- 
pleted or  the  lease  obtained.  We  are  therefore  clearly  of  opinion 
that  that  objection  cannot  be  sustained. 

The  question  then  is,  whether  the  agreement  is  void  in  law.  As 
it  has  been  clearly  stated  that  an  agreement  to  withdraw  opposition 
to  a  railway  bill  for  a  pecuniary  or  other  consideration  is  not 
illegal,  the  agreement  in  quesUon  would  only  be  void  in  case  it 
was  illegal  upon  other  grounds,  such  as  those  suggested  on  the 
part  of  the  defendants,  that  it  was  injurious  to,  and  therefore  in  a 
legal  sense  a  fraud  upon,  the  public  or  the  shareholders.  The 
defendants*  counsel  contended  that  it  is  injurious  to  the  public  by 
giving  in  effect  a  monopoly  to  the  plaintiffs,  and  thereby  depriving 
the  public  of  the  benefit  that  might  be  derived  from  competition. 
If  this  were  so,  and  the  parties  proposed  by  their  agreement  to 
endeavour  to  prevent  competition  generally,  there  might  be  weight 
in  the  objection ;  but  the  effect  of  the  agreement  is  only  that  the 
one  Company  shall  not  ^compete  or  interfere  with  the  other  upon 
the  particular  line  mentioned  in  the  agreement.     This  is  no  more 
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illegal  than  it  would  be  for  two  persons  engaged  in  trade  to  agree 
that  one  shall  not  exercise  his  trade  nor  compete  with  the  other 
within  a  particular  district. 

It  was  also  objected  that  it  was  void  as  injurious  to  the  share- 
holders of  the  Company  and  a  fraud  upon  them  by  the  stipola- 
tion  to  divide  the  profits.  If  such  a  stipulation  were  necessarily 
injurious  to  the  shareholders,  the  objection  might  be  valid:  but 
this  arrangement  may  be  greatly  for  the  benefit  of  the  share- 
holders; and  without  such  co-operation  of  the  two  Companies 
perhaps  no  profits  would  be  made. 

The  same  objections  to  the  validity  of  this  agreement  were  urged 
in  the  case  in  Chancery  between  the  same  parties,  before  the  late 
Lord  Cottenham,  as  reported  in  the  2nd  volume  of  Macnaghten 
&  Gordon's  Reports,  p.  824.  The  case  was  fully  argued;  and, 
in  an  elaborate  judgment  delivered  by  Lord  Cottenhah,  he  held 
that  there  was  nothing  in  the  agreement  contrary  to  the  duty 
which  the  parties  respectively  owed  to  Parliament,  or  to  the  public 
and  their  own  subscribers. 

But,  before  stating  our  own  entire  concurrence  with  the  judg- 
ment of  the  LoBD  Changbllob,  it  is  necessary  to  advert  to  an 
objection  to  the  legality  of  the  agreement  which  was  not  taken 
when  the  case  was  before  him,  or  at  least  is  not  adverted  to  by 
him.  This  objection  was  founded  upon  the  8rd  article  of  the 
agreement,  by  which  it  is  provided  that  the  "  Shropshire  Union 
Railways  and  Canal  Company  and  London  and  North  Western 
Railway  Company,  or  either  of  them,  shall  not  nor  will  convey  or 
carry  any  passengers,  cattle,  luggage,  goods,  or  other  matters,  or 
things,"  from  Shrewsbury  or  Wellington,  or  *from  any  point 
between  those  two  places,  to  any  point  or  place  on  the  line  of 
the  Shrewsbury  and  Birmingham .  Railway  or  the  Birmingham, 
Wolverhampton  and  Stour  Valley  Railway  nor  use  the  line  of 
the  Shropshire  Union  Railway  by  Gnosall  or  Stafford  to  compete 
for  any  traffic  which  properly  belongs  to  the  Shrewsbury  and 
Birmingham  Railway. 

This  clause  in  the  agreement  is  said  to  be  contrary  to  the  Acts 
of  Parliament  which  contain  provisions  for  the  conveyance  of 
her  Majesty's  troops  and  the  mails  by  railways,  obligatory  on  the 
Railway  Companies.  It  may  well  be  doubted  whether  the  convey- 
ance of  her  Majesty's  troops  or  mails  under  the  compakorr 
clauses  in  the  statutes  referred  to  would  come  within  the  intention 
and  meaning  of  the  drd  clause  by  the  terms  '*  passengers,  catUe, 
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l"gg*ge,  goods,  or  other  matters,  or  things " ;    the  parties  only 

intending  to  include  whatever   might  come  within   the  ordinary 

interpretation  of  those  terms:  but  we  are  of  opinion  that  there  is 

nothing  in  that  clause  in  derogation  of  the  right  of  the  Grown  to 

send  soldiers  or  mails  by  railway  to  any  place  within  the  prescribed 

limits,  as  they  may  go  by  the  Shrewsbury  and  Birmingham  Railway 

or  the  Birmingham,  Wolverhampton  and  Stour  Valley  Railway  to 

the  places  within  the  specified  limits.     There  is  nothing  in  the 

clauses  of  the  statutes  relating  to  the  conveyance  of  the  troops  or 

mails  which  would  oblige  the  defendants  to  become  carriers  upon 

particular  parts  of  a  line  which   they   would   not  otherwise  be, 

instead  of  another  Company  with  whom  they  have  engaged  not  to 

compete  as  carriers  upon  that  line. 

Upon  the  whole  case  we  are  of  opinion  that  the  objections  taken 

by  the  defendants  cannot  be  supported,  and  that  the  plaintiffs  are 

entitled  to  our  judgment. 

Judgment  far  plaintiffs. 
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REG.  V.  ROWLANDS  and  Others  (1). 

(17  a  B.  671—688;  S.  C.  21  L.  J.  M.  0.  81 ;  2  Den.  C.  0.  364;  5  Cox, 
0.  C.  436  ;  16  Jut.  268.) 

Indictment  charged  defendants  with  conspiring  to  force  workmen  hired 
and  employed  by  P.  in  his  business  of  a  japanner  to  depart  from  their  said 
employment. 

By  unlawfully  "  molesting  "  the  said  workmen. 

By  unlawfully  "  using  threats  "  to  the  said  workmen. 

By  unlawfully  ''intimidating"  the  said  workmen. 

By  unlawfully  **  molesting"  P. 

By  unlawfully  "  obstructing"  P.,  so  carrying  on  his  said  business,  and 
the  workmen  so  hired,  &c. : 

Held  that  these  counts  were  sufficiently  full  and  certain,  and  that  the 
means  by  which  the  conspiracy  was  to  be  carried  on  were  well  stated  in  the 
woi^  of  Stat  6  Qeo.  lY.  c.  J  29,  s.  3  (2). 

Other  counts  charged  a  conspiracy  to  force  P.  to  make  an  alteration  in 
the  mode  of  conducting  his  business. 

By  "  molesting  "  P. 

By  ''obstructing"  P.  by  inducing  and  persuading  workmen  hired  and 
employed  by  him  in  his  business  to  leave  their  said  hiring  and  employment : 

Held  good  counts. 

Other  counts  stated  that  persons  were  being  hired  and  employed  as 
workmen  for  P.  in  his  trade,  and  that  defendants  conspired, 

By  molesting  and  obstructing  such  workmen  as  aforesaid  as  might  be 


(1)  Cited,  Mogul  SUamship  Co.  v. 
Mc(Jrt4jor  (1889)  23  Q.  B.  D.  618,  58 
h.  J.  Q.  B.  465  (affd.  [1892]  A.  0.  25, 
fil  L.  J.  a  B.  295)  ;  Qin'nn  v.  Leathern 
[lilOl]  A.C.  495;   70  L.  J.  P.  0.  76; 


South    Wales    Miners*    Federation    v. 
Olamorgan  Coal  Co.  [1905]  A.C.  239, 74 
L.  J.  K  B.  526,  92  L.  T.  710.— A.  0. 
(2)  Repealed  by  34  &  35  Vict.  c.  32, 
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Reg.  willing  to  be  hired*  &o.  by  P.  in  his  said  trade,  &c.,  and  who  were  not  then 

f  •  hirad  and  employed  by  P.  or  by  any  other  person,  and 

Rowlands.  jj^  using  threats  and  intimidation  to  such  workmen  as  aforesaid  who 

might  be  willing  &c., 

To  prevent  and  endeavour  to  prevent  the  said  workmen,  so  willing  &c., 
from  hiring  themselves  to  and  accepting  work  from  P.  as  aforesaid  in  his 
said  trade,  &c, : 

Held  good  counts. 

Another  count  (framed  with  reference  to  stat.  4  Geo.  IV.  c.  34,  s.  3)(U, 
charged  that  divers,  to  wit  &c.  persons,  being  artificers,  had  contnictol 
with  P.  to  serve  him  as  workmen  and  artificers  in  his  said  trade  and  busi- 
ness for  certain  times  agreed  upon,  and  had  entered  into  such  service :  and 
that  defendants  conspired  by  divers  subtle  means  and  devices  to  induce  and 
persuade  such  artificers,  so  having  contracted  vie,  and  so  having  entered 
&c.,  unlawfully  to  absent  themselves  from  the  said  service  without  the 
consent  of  P.  before  the  terms  of  the  respective  contracts  were  completed. 

Another  count  stated  that  H.  (an  individual  workman)  had  in  like 
manner  contracted  with  P.,  and  entered  dec,  and  that  defendants  oou- 
spired,  by  divero  subtle  means  and  devices  and  illegal  acts  and  practioeti, 
and  by  intoxicating  the  said  H.,  to  induce  and  persuade  11.  &c  (as  in  the 
preceding  count] : 

Held  good  counts. 

Other  counts  charged :  That  defendants,  intending  to  oppress  P.  in  hii« 
said  trade,  conspired  by  divers  subtle  means  and  devices,  and  by  intoxi- 
cating and  thereby  rendering  senseless  the  workmen  of  P.  in  his  said  trade, 
to  convey  to  a  distance  and  carry  away  the  said  workmen,  and  thereby 
pravent  them  from  continuing  to  work  for  P.  in  his  said  trade. 

And  that  defendants  conspired,  by  divers  subtle  &c.  and  by  illegal  act^ 
and  practices,  and  by  molesting  and  rendering  intoxicated  the  workmen 
employed  by  P.,  aud  inducing  them  to  depart  from  the  said  employmeut 
and  break  their  contracts  with  P.,  to  force  and  compel  P.  to  alter  and 
thereby  increase  the  amount  of  wages  which  he  paid  to  his  workmen : 

Held  good  counts. 

Other  counts  alleged : 

That  defondaats  conspired  unlawfully  to  intimidate,  prejudice,  and 
oppress  P.  in  his  trade  and  occupation  as  a  japauner,  and  to  prevent  his 
workmen  from  continuing  to  work  for  him  in  his  said  trade. 

That  defendants  conspired  by  divers  subtle  means  and  devices  and  wicked 
acts  and  practices  to  injure  and  oppress  P.  in  his  trade,  business  J^c  of  &c.. 
and  to  induce  his  workmen  to  depart  from  their  hiring  and  employment 
with  P.  before  the  i)eriod  of  their  agreement  with  him  was  completed.    And 

That  defendants  conspii-ed  unlawfully  to  intimidate,  prejudice  and  oppress 
P.  in  his  trade  and  occupation  of  &c,  and  to  entice  and  seduce  away  the 
workmen  of  P.  from  the  employment  of  P.,  and  thereby  to  injure  and 
oppress  him  in  his  said  trade. 

Snnhlef  that  these  were  bad  counts,  as  being  too  vague. 

Indictment,  removed  into  this  Court  by  certiorari.    It  contaiued 

the  following  counts. 

[  672  ]  1.  That,  before  and  at  the  time  of  the  committing  &c.,  Richard 

Perry  and  George  Henry  Perry  carried  on  trade  and  business  as 

manufacturers  of  japanned  and  tin  wares  at  Wolverhampton  iu 

(1)  Repealed  by  the  Conspiracy  and  Protection  of  Property  Act,  1875  (*■*<  4 
39  Vict.  c.  86),  s.  17. 
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the  county  of  Staflford  under  the  name,  firm  &c.,  of  Richard  Perry  Keq. 
&  Son:  and  that  divers,  viz.  fifty,  persons  were  workmen  and  Rowlands. 
were  hked  and  employed  by  and  worked  as  workmen  for  the  said 
R.  P.  and  G.  H.  P.  in  their  said  trade  and  business :  And  that 
Harry  Rowlands,  late  of  &c.  (names  and  descriptions  of  the 
defendants),  with  divers  other  evil  disposed  persons,  on  &c.,  with 
force  and  arms,  at  &c.,  did  amongst  themselves  unlawfully  con- 
spire, combine,  confederate  and  agree  together,  by  unlawfully 
molesting  the  said  workmen  so  hired  and  employed  by  and  working 
for  the  said  B.  P.  and  the  said  G.  H.  P.  in  their  said  trade  and 
busmess  as  aforesaid,  to  force  and  endeavour  to  force  the  said 
workmen  so  hired  and  employed  by  and  working  for  the  said 
B.  P.  and  G.  H.  P.  as  aforesaid  in  their  said  trade  &c.  as  afore- 
said to  depart  from  their  said  hiring,  employment  and  work :  To 
the  great  damage  of  the  said  R.  P.  and  G.  H.  P.,  to  the  evil 
example  &c.,  and  against  the  peace  &c. 

2.  Like  the  first  count,   only  stating  the  means  to  be,   *by       [  *678  ] 
unlawfully  using    threats    to  the    said   workmen  so  hired    and 
employed  &c. 

3.  Like  the  preceding,  but  stating  the  means  to  be,  by  unlawfully 
intimidating  the  said  workmen  so  hired  &c. 

4.  5,  6.  Counts  similarly  framed,  for  conspiring  to  force  individual 
workmen,  named,  to  depart  from  their  hiring,  by  the  means  stated 
in  counts  1,  2,  3,  respectively. 

7.  Inducement  as  in  count  1,  stating  that  divers,  to  wit  fifty, 
persons  were  workmen  and  were  hired  and  employed  by  and  worked 
for  K.  P.  and  G.  H.  P.  in  their  said  trade  as  aforesaid :  And  that 
defendants,  with  divers  &c.,  did  unlawfully  conspire  &c.,  by 
unlawfully  molesting  the  said  R.  P.  and  G.  H.  P.,  to  force  and 
endeavour  to  force  the  said  workmen  so  hired  &c.  and  working  &c. 
to  depart  from  their  said  hiring,  employment  and  work :  To  the 
great  damage  &c. 

8.  Like  count  7,  but  stating  the  means  to  be,  by  unlawfully 
obstructing  the  said  R.  P.  and  G.  H.  P.,  so  carrying  on  their  trade 
and  business  as  aforesaid,  and  the  said  workmen  so  hired  &c.  by 
and  working  for  the  said  R.  P.  and  G.  H.  P.  as  aforesaid  in  their 
said  trade  and  business  as  aforesaid. 

9.  That  R.  P.  and  G.  H.  P.  carried  on;  trade  &c.  at  &c. :  And 
that  defendants,  with  divers  other  &c.,  at  &c.,  on  &c.,  did  unlawfully 
conspire  &c.  by  molesting  the  said  R.  P.  and  G.  H.  P.  to  force  and 
eudeavour  to  force  the  said  R.  P.  and  G.  H.  P.,  so  carrying  on  their 
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Kbg.         trade  &c.  as  aforesaid,   to  make  an  alteration  in   the  mode  of 
Rowlands,    conducting  and  carrying  on  their  said  trade  &c.  as  aforesaid:  To 
the  great  damage  &c. 

10.  Inducement,  that  fifty  workmen  were  hired  &c.  by  B.  P.  and 
6.  H.  P.,  as  in  former  counts :  Allegation  that  defendants,  with  divers 

[  •674  ]  &c.,  conspired  &c.,  "  by  *obstructing  the  said  E.  P.  and  G.  H.  P. 
by  inducing  and  persuading  the  said  workmen  in  the  hiring  and 
employment  of  the  said  B.  P.  and  G-  H.  P.,  so  carrying  on  business 
as  aforesaid,  to  leave  their  hiring,  employment  and  work,  to  force 
and  endeavour  to  force  the  said  B.  P.  and  G.  H.  P.,  so  carrying  on 
trade  and  business  as  aforesaid,  to  make  an  alteration  in  the  mode 
of  conducting  and  carrying  on  their  said  trade  "  &c.  as  aforesaid  : 
to  the  great  damage  &o. 

11.  That  B.  P.  and  G.  H.  P.  carried  on  trade  &c. :  and  that  divers 
persons  were  being  hired  and  employed  as  workmen  for  the  said 
B.  P.  and  G.  H.  P.  in  their  said  trade  and  business:  And  that 
defendants,  with  divers  &c.,  on  &c.,  unlawfully  conspired  &c.  by 
molesting  and  obstructmg  such  workmen  as  aforesaid  as  might  be 
willing  to  be  hired  and  employed  by  the  said  B.  P.  and  G.  H.  P.  in 
their  said  trade  and  business  as  aforesaid,  and  who  were  not  then 
hired  and  employed  by  the  said  B.  P.  and  G.  H.  P.  or  by  any  other 
person,  to  prevent  and  endeavour  to  prevent  the  said  workmen,  so 
willing  to  be  employed  and  hired  by  the  said  B.  P.  and  G.  H.  P.  in 
their  said  trade  &c.  as  aforesaid,  from  hiring  themselves  to  and  from 
accepting  work  and  employment  from  the  said  E.  P.  and  G.  H.  P. 
as  aforesaid  in  their  said  trade  &c.  as  aforesaid :  to  the  great 
damage  &c. 

12.  Like  count  11,  but  stating  the  means  to  be,  by  unlawfully 
using  threats  and  intimidation  to  such  workmen  as  aforesaid  who 
might  be  willing  &c. 

13.  That  B.  P.  and  G.  H.  P.  carried  on  trade  &c. :  And  that 
divers,  to  wit  fifty,  persons,  being  artificers,  had  contracted  wilh 

[  •675  ]  the  said  B.  P.  and  G.  H.  P.  to  ♦serve  them  as  workmen  and 
artificers  in  their  said  trade  and  business  for  certain  limes  and 
periods  respectively  agreed  upon  between  them  and  the  said  B.  P. 
and  G.  H.  P. ;  and  the  said  persons  so  being  such  artificers  as 
aforesaid  had  entered  into  the  service  of  the  said  B.  P.  and  G.  H.  P. 
as  such  manufacturers  as  aforesaid:  And  that  defendants,  with 
divers  &c.,  unlawfully  conspired  &c.  by  divers  subtle  means  and 
devices  to  induce  and  persuade  such  artificers,  so  having  con- 
tracted with  the  said  B.  P.  and  G.  H.  P.  as  aforesaid  to  serve  them 


VOL.  Lxxxv.]       1851.     Q.  B.     17  Q.  B-  675—676.  619 

in  their  said  trade  and  business  for  certain  times  &c.  as  aforesaid         Rso. 
and  so  having  entered  into  the  service  &c.  as  aforesaid,  unlawfully    Rowlands. 
to  absent  themselves  from  the  said  service  of  the  said  B.  P.  and 
G.  H.  P.  without  the  consent  of  the  said  B.  P.  and  G.  H.  P.  or 
either  of  them,  before  the  respective  terms  of  the  said  contracts 
as  aforesaid  were  completed :  To  the  great  damage  &c. 

14.  Inducement,  that  William  Hodson,  being  an  artificer,  had 
contracted  &c. :  Averments,  similar  to  those  in  count  IS,  of  contract 
for  service  as  a  workman  and  artificer  for  a  period  &c.  (specified) 
on  terms  agreed  upon  between  them,  and  entry  into  the  service : 
Allegation  that  defendants,  with  divers  &c.,  conspired  &c.,  by  divers 
subtle  means  and  devices  and  illegal  acts  and  practices,  and  by 
intoxicating  the  said  W.  Hodson,  to  induce  and  persuade  the  said 
W.  Hodson,  such  artificer  as  aforesaid  and  so  having  contracted  &c. 
as  aforesaid,  to  serve  &c.  for  the  said  period  on  the  said  terms  so 
as  aforesaid  agreed  upon  between  them  the  said  W.  Hodson  and 
the  said  B.  P.  and  G.  H.  P.  as  aforesaid  and  so  having  entered 
into  the  service  &c.  as  aforesaid,  unlawfully  to  absent  himself  from 
the  service  of  the  said  B.  P.  and  G.  H.  P.  without  the  consent  of 

the  said  *B.  P.  and  G.  H.  P.  or  either  of  them,  before  the  term       [  *676  ] 
of*  the  said  contract  as  aforesaid  was  completed :  To  the  great 
damage  &c. 

15.  A  similar  count  to  the  14th;  laying  a  conspiracy  by  the 
like  means  to  induce  &c.  Thomas  Griffiths  unlawfully  to  absent 
himself  &c. 

16.  That  defendants,  with  divers  &c.,  conspired  unlawfully  to 
intimidate,  prejudice  and  oppress  one  Bichard  Perry  and  one 
George  Henry  Perry  in  their  trade  and  occupation  as  manufacturers 
of  japanned  and  tin  wares,  and  to  prevent  the  workmen  of  the  said 
R.  P.  and  G.  H.  P.  from  continuing  to  work  for  the  said  B.  P.  and 
G.  H.  P.  in  their  said  trade  and  occupation. 

17.  That  defendants,  with  divers  &c.,  conspired  by  divers  subtle 
means  and  devices  and  wicked  acts  and  practices  to  injure  and 
oppress  the  said  B.  P.  and  G.  H.  P.  in  their  trade,  business  and 
occupation  of  manufacturers  of  tin  and  japanned  ware,  and  to 
induce  the  workmen  of  the  said  B.  P.  and  G.  H.  P.  to  depart  from 
their  hiring,  employment  and  work  with  the  said  B.  P.  and  G.  H.  P. 
before  the  period  of  their  agreement  with  the  said  B.  P.  and  G.  H.  P. 
was  completed. 

18.  That  defendants,  with  divers  &c.,  wickedly  intending  to  injure 
and  oppress  the  said  B.  P.  and  G.  H.  P.  in  their  trade  and  business 
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Reo.  as  manufacturers  of  japanned  and  tin  wares,  unlawfully  conspired 
Rowlands.  &c.,  by  divers  subtle  means  and  devices  and  by  intoxicating  and 
thereby  rendering  senseless  the  workmen  of  the  said  R.  P.  and 
G.  H.  P.  in  their  trade  and  business,  to  convey  to  a  distance  and  carry 
away  the  said  workmen  of  the  said  B.  P.  and  6.  H.  P.,  and  tberebr 
to  prevent  the  said  workmen  from  continuing  to  work  for  the  said 
[  *677  ]       *Ji,  p.  and  G.  H.  P.  in  their  said  trade  and  business  as  aforesaid. 

19.  That  defendants,  with  divers  &c.,  conspired  &c.  unlawfully  to 
intimidate,  prejudice  and  oppress  one  Bichard  Perry  and  one 
George  Henry  Perry  in  their  trade  and  occupation  of  manofac- 
torers  of  japanned  and  tin  wares,  and  to  entice  and  seduce  away 
the  workmen  of  the  said  B.  P.  and  G.  H.  P.  from  the  employment 
of  the  said  B,  P.  and  G.  H.  P.,  and  thereby  to  injure  and  oppress 
the  said  B.  P.  and  G.  H.  P.  in  their  said  trade  and  occupation. 

20.  That  defendants,  with  divers  &c.,  unlawfully  conspired  kc^ 
by  divers  subtle  means  and  devices  and  by  illegal  acts  and 
practices,  and  by  molesting  and  rendering  intoxicated  the  workmen 
in  the  employment  of  the  B.  P.  and  G.  H.  P.,  and  by  inducing  the 
workmen  to  depart  from  the  said  employment  of  the  said  B.  P.  and 
G.  H.  P.,  and  to  break  their  contracts  with  the  said  B.  P.  and 
G.  H.  P.  to  force  and  compel  the  said  B.  P.  and  G.  H.  P.  to  alter 
and  thereby  increase  the  amount  of  wages  which  the  said  B.  F- 
and  G.  H.  P.  then  were  in  the  habit  of  paying  to  the  workmen 
in  the  employment  of  them  the  said  B.  P.  and  G.  H.  P. 

On  the  trial,  before  Erie,  J.,  at  the  Staflfordshire  Summer  Assizes 
in  this  year,  the  defendants  (except  Pitt,  who  was  acquitted)  weiv 
found  Guilty  upon  all  the  counts.    In  this  Term  (i) 

Sir  A.  J.  E.  Cockburtif  Attorney-General,  Whatdey^  Keathvh 
Peacock  and  Paii'y   (appearing   respectively    for   different 
defendants),  moved  in  arrest  of  judgment: 
[  *678  J  The  ^counts  down  to  the  10th  inclusive  charge  conspiracies  to  forct 

workmen  to  leave  their  employment,  or  the  masters  to  alter  their 
mode  of  carrying  on  business,  by  molesting,  by  threats,  by  intimida- 
ting, and  by  obstructing.  These  counts  are  bad,  as  being  too  vague. 
In  the  words  of  Tindal,  Ch.  J,  in  O'Connell  v.  The  Queen  (2),  "  they  do 
not  state  the  illegal  purpose  and  design  of  the  agreement  entered  into 
by  the  defendants,  with  such  proper  and  sufficient  certainty,  as  to 

(1)  November  2l8t      Before    Lord         ^2)  65  R.  R.  69  (11  Ci.  *  Fin  15o. 
Campbell,  Oh.  J.,  Patteson,  Coleridge      234). 
and  Erie,  JJ. 
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lead  to  the  necessary  conclusion  that  it  was  an  agreement  to  do  an  Rco. 
act  in  violation  of  the  law."  To  "  molest,"  as  explained  in  Rowr.'AND9. 
Johnson's  Dictionary,  is  only  ''  to  disturb ;  to  trouble ;  to  vex :  " 
which  might  be  done  by  means  not  unlawful,  and  yet  produce  the 
effects  said  to  have  been  contemplated  by  the  defendants.  If  the 
means  of  molestation  were  unlawful,  the  indictment  should  have 
shewn  it:  Rex  v.  Sewa7'd{i),  Rex  y.  Jones {2),  A  count  for  con- 
spiracy was  pronounced  bad  on  a  similar  ground  in  Reg.  v.  Peck  (s). 
The  word  "  unlawfully  "  does  not  supply  the  want  of  the  essential 
averments:  RexY.  Seward (4).  Again,  "  threats *' are  not  neces- 
sarily illegal  threats.  The  defendants  might  merely  have  threatened 
to  cease  associating  with  the  parties  whom  they  addressed.  As  to 
"  intimidating,"  it  was  the  opinion  of  all  the  Judges,  adopted  by 
the  House  of  Lords  in  O'ConneU  v.  The  Queen  (6),  that  an  alleged 
agreement  to  procure  meetings  for  the  unlawful  purpose  ''of 
obtaining,  by  means  of  the  intimidation  to  be  thereby  caused," 
certain  objects,  did  not,  without  further  averment,  show  an  illegal 
purpose.  TnTDAL,  Ch.  J.  said  :  The  word  ''  intimidation  "  is  not  a 
technical  word ;  it  is  not  vocahtdum  ^artis,  having  a  necessary  [  *679  ] 
meaning  in  a  bad  sense  ;  it  is  a  word  in  common  use,  employed  on 
this  occasion  in  its  popular  sense ;  and  in  order  to  give  it  any  force, 
it  ought  at  least  to  appear  from  the  context  what  species  of  fear  was 
intended,  or  upon  whom  such  fear  was  intended  to  operate."  A 
man  may  be  intimidated  by  telling  him  that  if  he  acts  in  a  certain 
manner  he  will  ruin  his  family ;  but  this  is  not  an  unlawful  menace. 
The  same  course  of  observation  applies  to  "  obstructing."  In  Frost 
V.  Lloyd  (6)  it  was  held  that  to  allege  an  obstructing  of  a  leet  jury 
was  not  enough,  without  stating  some  specific  act.  The  allegation 
of  inducing  and  persuading,  in  the  10th  count,  does  not  add  any- 
thing material.  Conspiring  to  persuade  is  no  offence,  unless  illegal 
means  are  used. 

(Lord  Campbell,  Ch.  J.:    The  persuading  is  the   means,  not 
the  object.) 

These  objections  apply  also  to  counts  11  and  12,  which  allege 
con8i>iracies,  by  molesting  and  obstructing,  and  by  threats  and 
intimidation,  to  prevent  workmen  from  hiring  themselves  to  the 

(1)  40  R.  B.  406  (1  Ad.  &  El.  706).  712). 

(2)  4  B.  &  Ad.  345.  (6)  65  R.  B.  59  (11  CI.  &  Fin.  155). 

(3)  9  Ad.  &  El.  686.  (6)  9  Q.  B.  130. 

(4)  40  B.  B.  406  (1  Ad.  &  El.  706, 
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Rbo.  prosecutors :  and,  further,  it  ought  to  have  been  stated  that  the 
RowtAnds.  defendant  knew  of  an  intended  hiring  by  these  parties  :  and,  again, 
in  these  counts,  the  names  of  the  workmen  should  have  been  stated, 
or  an  excuse  shown  for  omitting  them  :  King  v.  Tlie  Queen  (i),  and 
an  Anonymous  (2)  case  there  cited  by  Pabke,  B.,  as  having  been 
decided  at  the  Norwich  Spring  Assizes,  1846.  Tindal,  Ch.  J., 
delivering  the  judgment  of  the  Exchequer  Chamber  in  King  v.  The 
Queen  (i)  said  :  **  The  charge  is,  that  the  defendants  below  conspired 
to  cheat  and  defraud  divers  liege  subjects,  being  tradesmen,  of  their 
[  *680  ]  goods  &c. ;  and  the  objection  is  that  these  persons  should  *have 
been  designated  by  their  Christian  and  surnames,  or  an  excuse 
given,  such  as  that  their  names  are  to  the  jurors  unknown  ;  because 
this  allegation  imports  that  the  intention  of  the  conspirators  was  to 
cheat  certain  definite  individuals,  who  must  always  be  described  by 
name  or  a  reason  given  why  they  are  not;  and,  if  the  conspiracy 
was  to  cheat  indefinite  individuals,  as  for  instance  those  whom 
they  should  afterwards  deal  with  or  afterwards  fix  upon,  it  ought  to 
have  been  described  in  appropriate  terms,  showing  that  the  objects 
of  the  conspiracy  were,  at  the  time  of  making  it,  unascertained." 

(LoBD  Campbell,  Ch.  J. :  Here  the  workmen  are  not  the  parties 
to  be  injured :  your  cases  are  no  authority  for  your  position.) 

It  may  be  argued  in  defence  of  all  these  counts  that  they  are 
grounded  upon  a  statute  (s)  and  follow  its  words.  But  that  applies 
only  where  the  proceeding  is  directly  upon  the  statute,  and  alleges 
acts  contra  formam  statutu     Here  the  charge  itself  is  at  common 

(1)  7  Q.  B.  795.  person  or  persons;"  "orif  anypewon 

(2)  7  Q.  B.  798.  shall  by  violence  to  the  person  or  ^fo- 

(3)  Stat.  6  Geo.  IV.  c.  129,  s.  3,  perty  of  another,  or  by  threats  or 
enacts:  That,  '*if  any  person  shall  intimidation,  or  hy  molesting  or  in 
by  violence  to  the  person  or  property,  any  way  obstructing  another,  force  or 
or  by  threats  or  intimidation,  or  by  endeavour  to  force  any  manufacturer 
molesting  or  in  any  way  obstructing  or  person  carrying  on  any  tnde  or 
another,  force  or  endeavour  to  force  business,  to  make  any  alteration  in 
anyjourneyman,  manufacturer,  work-  his  mode  of  regulating,  managing, 
man  or  other  person  hired  or  employed  conducting  or  carrying  on  such  mana- 
in  any  manufacture,  trade  or  business,  facture,  trade  or  business,  or  to  hmit 
to  depart  from  his  hiring,  employment  the  number  of  his  apprentices,  or  the 
or  work,  or  to  return  his  work  before  number  or  description  of  his  journey- 
the  same  shall  be  finished,  or  prevent  men,  workmen  or  servants ;  every  per- 
or  endeavour  to  prevent  any  journey-  son  so  offending  or  aiding,  abetting  or 
man,  manufacturer,  workman  or  other  assisting  therein,  being  convicted*'  &c. 
person  not  being  hired  or  employed  (summarily  before  justioes),  shall  be 
from  hiring  himself  to,  or  from  accept-  imprisoned  &c.  [Repealed  by  34  A  3o 
ing  work  or  employment  from  any  Vict.  o.  32,  s.  7.] 
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law.    Ami,  where  the  proceeding  is,  in  form,  upon  a  statute,  *it  is         Rbg. 
sometimes  necessary  '*'  to  adopt  a  narrower  description  than  what    Rowlands. 
is  conveyed  in  the  literal  terms  of  the  Act :  '*  Paley  on  Convictions,       [  •68i  ] 
p.  100,  8rd  ed.    The  rules  on  that  subject  are  there  stated,  pp.  100 
et  seq.^  and  are  explained  by  cases,  among  which  are  Rex  v. 
Rid^way  (i)  and  Rex  v.  James  (2) :  and  it  is  laid  down,  as  a  rule  in 
describing  the  offence,  ''  that  it  is  not  sufficient  to  state,  as  the 
offence,  that  which  is  only  the  legal  result  of  certain  facts  ;  but 
the  &ict8  themselves  must  be  specified,  that  the  Court  may  judge 
when  they  amount  in  law  to  the  offence." 

(LoBD  Campbbll,  Ch.  J. :  That  is  where  the  corpus  delicti  charged 
is  the  act  in  violation  of  the  statute :  here  the  €0)^118  delicti  is  the 
conspiracy  to  do  what  is  forbidden  by  the  statute.) 

The  statute  forbids  doing  the  things  only  when  they  cannot  be 

done  so  as  to  be  lawful ;  and  that  ought  to  be  shown  by  averment. 

Seth  Turner's  case  (a)  is  an  instance.     There  the  information,  under 

stat.  4  Geo.  IV.  c.  34,  s.  8  (4),  charged  that  S.  Turner  did,  before  the 

term  of  his  *contract    was   completed,    "  absent    himself    from       [  *682  ] 

his  said  service,  and  did  thereby  then  and  there  neglect  to  fulfil 

the  same,  contrary   to  the   form    of   the   statute"  &c. ;  and,  the 

party  having  been  convicted  of  the  offence  as  alleged,  this  Court 

held  that  no  offence  was  properly  charged,  because  the  absence 

was  not  stated  to   have   been   wilful  or   without  lawful  excuse. 

Chaney  v.  Payne  (5)  was  decided  on  the  same  principle.    The  offence 

described  by  stat.  6  Geo.  lY.  c.  129,  s.  8,  depends  entirely  upon  the 

(1)  5  B.  &  Aid.  527.  contract,  whether  such  contract  shall 

(2)  Cald.  4d8.  be  in  writing  or  not  in  writing,  shall 

(3)  9  Q.  B.  80.  be  completed,  or  neglect  to  fulfil  the 

(4)  Stat.  4  Geo.  IV.  c  34,  s.  3,  same,  or  be  guilty  of  any  other  mis- 
enacts  :  That  if  any  servant  in  hus-  conduct  or  misdemeanour  in  the  execu- 
bandry  or  any  artificer,  &c.,  labourer  tion  thereof,  or  otherwise  respecting 
or  other  person,  '*  shall  contract  with  the  same,"  a  justice  may  issue  his 
any  person  or  persons  whomsoever,  to  warrant  to  apprehend  such  servant 
serve  him,  her  or  them  for  any  time  «&o.,  and  may  examine  into  the  com- 
or  times  whatsoever,  or  in  any  other  plaint ;  and,  if  it  shall  appear  to  the 
manner,  and  shall  not  enter  into  or  justice  that  the  servant  &c.  "shall 
commence  his  or  her  service  accord-  not  have  fulfilled  such  contract,  or 
iDg  to  his  or  her  contract  (such  con-  hath  been  guilty  of  any  other  miscon- 
tmct  being  in  writing,  and  signed  by  duct  or  misdemeanour  as  aforesaid,*' 
the  contracting  parties),  or  having  such  justice  may  commit  the  servant 
entered  into  such  service  shall  absent  &c.  to  the  Uouse  of  Correction,  &c. 
himself  or  herself  from  his  or  her  [Repealed  by  38  &  39  Vict.  c.  86,  s.  17.] 
service  before  the  term  of  his  or  her  (5)  1  Q.  B.  712. 
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Rbo.        means  used ;  and,  if  those  are  not  properly  described,  there  is  no 
RowLANDa    sufficient  charge  of  conspiracy  to  violate  the  statute. 

The  ISth,  14th  and  15th  counts  state  that  workmen  had  con- 
tracted to  serve  the  prosecutors  for  certain  times  &c.,  and  had 
entered  their  service,  and  that  the  defendants  conspired  by  divers 
subtle  means  and  devices  to  induce  and  persuade  them  unlaw- 
fully to  absent  themselves  from  the  service  of  the  prosecutors 
without  their  consent  before  the  terms  of  their  contracts  were 
completed.  The  workmen  could  not  have  been  convicted  of  an 
offence  under  stat.  4  Geo.  lY.  c.  84,  s.  8,  in  absenting  them- 
selves, unless  the  contract  was  averred  to  have  been  in  wriiinf^: 
Lindsay  v.  Leigh  (i).  And,  to  charge  the  present  defendants 
effectually,  the  counts  ought  to  have  stated  in  terms  what  the 
contract  was;  and  that,  under  such  contract,  the  workmen  had 
entered  the  service;  and  that  the  contract  was  made  after  the 
passing  of  the  Act.  It  should  also  have  been  stated  that  the 
absence  was  for  some  given  time,  and  without  lawful  excuse. 

(Lord  Campbell,  Gh.  J. :  If  the  conspiring  was  well  laid,  it  would 
[  *«83  ]       be  of  no  consequence  to  show  *what  the  absence  in  fact  was.) 

Again  (as  was  contended  with  reference  to  the  10th  count),  con- 
spiring merely  to  **  induce  and  persuade "  is  no  offence,  even  if 
a  contract  appeared  which  made  it  unlawful  not  to  serve. 

(Lord  Gampbbll,  Gh.  J. :  It  is  said  that  they  conspired  to  induce 
"  by  divers  subtle  means  and  devices  :  "  are  not  these  terms  of  art  ?) 

Such  terms  were  used  in  one  count  of  the  indictment  in  Rfx  v. 
Biers  (2) ;  yet  the  judgment  was  arrested. 

(Lord  Gampbbll,  Gh.  J. :  The  objection  there  was  rather  to  the 
generality  of  the  object,  as  alleged,  than  of  the  means.  Perhaps 
the  count  might  not  have  been  maintainable,  however  specifically 
the  means  had  been  set  out.) 

Rex  V.  Richardson  (3)  seems  to  show  that  it  would.  In  Rex  v. 
Seward {4,)  Taunton,  J.  said  that  "merely  persuading"  paupers  to 
contract  matrimony  was  "  not  an  offence.  If,  indeed,  it  were  done 
by  unfair  and  undue  means,  it  might  be  unlawful ;  but  that  is  not 

(1)  11  Q.  B.  455.  (3)  1  Moo.  &  Bob.  402. 

(2)  40  R.  R.  30^  (1  Ad.  &  El.  327).  (4)  40  R.  R.  406  (1  Ad.  &  EL  :i5)- 
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stated."  In  Reg.  v.  Daniell  (i)  Holt,  Gh.  J.  thought  that  merely  Rbo. 
enticing  an  apprentice  to  leave  his  master  was  not  an  indictable  rowlakds, 
offence.  Reg.  v.  CoUingwood  (2)  is  to  the  same  point.  The  Combi- 
nation Act,  89  &  40  Geo.  III.  c.  106,  s.  8,  made  it  an  offence  to 
persaade,  solicit  or  influence  the  workman.  Stat.  6  Geo.  lY.  c.  129, 
8.  2,  repeals  that  clause ;  sect.  8  re-enacts  some  of  the  former  prohi- 
bitions, and  introduces  others,  but  does  not  revive  this.  If  the 
persuasion  by  one  person  would  not  be  an  indictable  offence,  such 
an  act  cannot  be  made  so  by  joining  several  in  the  indictment  as 
conspirators :  *Rex  v.  Pywell  (3),  Rex  v.  Turner  (4).  [  ♦684  ] 

(Eblb,  J. :  There  is  a  later  case  in  which  these  were  much 
considered  (6).) 

There  the  indictment  expressly  alleged  fraud  and  false  pretences. 
The  charge  of  intoxicating,  in  counts  14,  15  and  18,  is  not  so  framed 
that  the  Court  can  give  any  sensible  construction  to  it :  a  man  does 
not  **  intoxicate  "  another. 

(CoLBBiDOB,  J. :  It  has  been  held  of  late  here  that  the  Courts 
have  more  common  sense  than  some  of  the  old  decisions  give  them 
credit  for.  We  have  considered  that  such  expressions  as  ^*  Frozen 
Snake"  and  "  Man  Friday  "  may  be  understood  by  us  as  a  person 
oat  of  Court  understands  them  (6).  A  person  out  of  Court  would 
understand  what  was  meant  by  a  man  intoxicating  another. 

Lord  Campbell,  Ch.  J.:  And  intoxicating  is  not  laid  as  the 
corpus  delicti.) 

Counts  16  to  18,  inclusive,  are  too  vague,  and  are  open  to  the 
objections  already  made  as  to  ^*  intimidating,"  '*  intoxicating  "  and 
"inducing."  To  "entice  and  seduce  away  "  workmen,  as  charged 
in  count  19,  is  no  offence,  according  to  Reg.  v.  Daniell  (7). 

(Lord  Campbell,  Ch.  J. :  The  count  charges  a  conspiring  to 
do  it.) 

The  20th  count  is  merely  cumulative,  summing  up  the  various 

(1)  6  Mod.  99;  S.  C.  1  Salk.  380.  (4)  13  East,  228. 

See  y/ex  v.  Higyins,  6  E.  E.  358  (2  (5)  See  Beg.  v.  Kenrick,  5  Q.  B.  49. 

Eftst,  4);  Reg.  v.  F.  O'Connor,  b  Q.  B.  (6)  See  Hoare  v.  Silverlock,  76  E.  B, 

16,  26.  379  (12  Q.  B.  624). 


(2)  2  Ld.  Bay.  1116.  (7)  6  Mod.  99. 

(3)  1  Stark,  N.  P.  C.  402. 
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rku.        means  previously  alleged,  and  whichi  taken  singly,  are  not  matters 
.RowlInds.    of  criminal  charge. 

(Lord  Campbell,  ^Gh.  J. :  The  charge  is  that  the  defendants 
conspired,  by  those  means,  to  force  and  compel  the  prosecutors  to 
increase  the  amount  of  wages  which  they  were  in  the  habit  of  paying 
to  their  workmen.) 

Counsel  then  moved  for  a  new  trial  on  the  grounds  of  misdirectiou 

[  *t>85  ]       (see  p.  627,  note  (2),  post) :  and  that  there  *was  no  evidence  for  the 

jury  against  some  of  the  defendants. 

Cur.  adv.  vtdt. 

Lord  Campbell,  Ch.  J.  now  said : 

The  Judges  who  are  present  (i),  and  my  brother  Coleridge,  with 
whom  we  have  consulted,  are  all  agreed  on  the  subject  of  this 
motion.  As  to  the  motion  for  a  new  trial,  we  think  there  is  no 
ground  for  it  except  in  the  cases  of  Rowlands  and  Winters,  against 
whom  there  was  some  evidence,  but  my  brother  Erlb  would  have 
been  more  satisfied  if  the  verdict  had  been  in  their  favour.  If  a 
rule  nisi  is  granted  as  to  them,  it  must  be  for  a  new  trial  as  to  all 
who  have  been  convicted  (2) :  but  it  will  perhaps  be  thought,  on  the 
part  of  the  Crown,  that  the  ends  of  justice  are  satisfied  if  a  nolU 
prosequi  be  entered  as  to  these  defendants,  and  the  verdict  stand 
as  to  the  rest.  With  respect  to  the  indictment,  we  all  agree  in 
thinking  that  the  16th,  17th  and  19th  counts  are  open  to  objection 
as  being  too  vague.  We  give  no  final  opinion :  but  on  these  counts 
there  will  be  a  rule  nisi  to  arrest  the  judgment,  unless  a  nolle  prosequi 
be  entered. 

Allen^  Serjt.,  for  the  Crown,  consented  to  enter  a  nolle  prosequi 
as  to  all  the  defendants  on  the  16th,  17th  and  19th  countSy  and  on 
the  indictment  generally  as  to  Rowlands  and  Winters. 

Lord  Campbell,  Ch.  J. : 

That  being  so,  no  rule  will  be  granted.    We  think  that  there 

was  no  misdirection,  and  that  there  was  ample  evidence,  except 

[  *ti86  ]      against  Rowlands  *and  Winters.    Then,  as  to  the  record  :  a  nolle 

prosequi  is  entered  on  the  16th,  17th  and  19th  counts ;  and  the 

others  are  wholly  unexceptionable.    It  is  objected  that  some  counts 

(1)  Lord  Campbell,  Oh.  J.,  Pattb-  (2)  See  Rtg.  y.  OompcrCz,  72  R  K. 

SON  aud  Erle,  J  J,  458  (9  Q.  B.  824,  842). 
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do  not  disclose  the  nature  of  the  molestation  or  intimidation  by 
which  the  conspiracy  was  to  take  effect :  but  this  is  quite  unneces- 
sary. The  ivords  of  the  Legislature  are  used ;  the  terms  in  ques- 
tion have  a  meaning  stamped  upon  them  by  the  Act,  6  Geo.  lY. 
c.  129,  s.  8 ;  and  we  must  take  it  that  they  are  used  here  in  that 
sense.  And  they  are  not  employed  as  describing  the  substantive 
offence  for  which  the  indictment  is  preferred  :  that  offence  consists 
in  the  conspiracy,  which  is  a  misdemeanour  at  common  law.  I 
have  looked  most  elaborately  into  all  the  authorities  which  were 
cited :  and  as  to  Turner's  case  (1)  I  have  no  doubt  whatever  that  it 
was  wrongly  decided.  Going  into  the  prosecutor's  close  against  bis 
will,  armed  with  offensive  weapons  for  the  purpose  of  opposing  any 
persons  who  should  endeavour  to  apprehend,  obstruct  or  prevent 
them,  would  in  itself  be  an  indictable  offence ;  and  the  conspiring 
to  commit  such  an  offence  must  be  an  indictable  conspiracy. 


Hkq. 

r, 
R0WLA.ND8. 


Per  GuBiAM : 


Bide  refused  {;z). 


Sentence  of  three  months*  imprisonment  was  then  passed.    PariTi 


(1)  Rex  V.  Turner,  13  East,  228. 

(2)  One  g^TOuud  of  the  motion  for 
new  trial  was  that  £aLE,  J.,  in  sum- 
ming np,  had  directed  the  jury  as 
follows. 

The  law  is  clear,  that  workmen  have 
a  right  to  combine  fcr  their  own  pro- 
tection, and  to  obtain  such  wages  as 
they  choose  to  agree  to  demand.  I 
say  nothing  at  present  as  to  the  legality 
of  other  persons,  not  workmen,  oom- 
biniug  with  them  to  assist  in  that 
purpose.  As  far  as  I  know,  there  is 
no  objection,  in  point  of  law,  to  it; 
and  it  is  not  necessary  to  go  into  that 
matter  :  but  1  consider  the  law  to  be 
clear  so  far,  only,  as  while  the  pur- 
pose of  the  combination  is  to  obtain  a 
benefit  for  the  parties  who  combine; 
a  benefit  which  by  law  they  can  claim. 
I  make  that  remark  because  a  com- 
bination for  the  purpose  of  injuring 
another  is  a  combination  of  a  different 
^hiature,  directed  personally  against  the 
party  to  be  injured  ;  and  the  law 
allowing  them  to  combine  for  the  pur- 
pose of  obtaining  a  lawful  benefit  to 
themselves  gives  no  sanction  to  com- 
binations which  have  for  their  imme- 
diate purpose  the  hurt  of  another. 


The  rights  of  workmen  are  con- 
ceded :  but  the  exercise  of  free  will 
and  freedom  of  action,  within  the 
limits  of  the  law,  is  also  secured 
equally  to  the  masters.  The  intention 
of  the  law  is  at  present  to  allow  either 
of  them  to  follow  the  dictates  of  their 
own  will,  with  respect  to  their  own 
actions,  and  their  own  property;  and 
either,  I  beheve,  has  a  right  to  study 
to  promote  his  own  advantage,  or  to 
combine  with  others  to  promote  their 
mutual  advantage. 

His  Lordship  then  said  that,  in  this 
case,  upon  undisputed  evidence,  there 
had  been  a  combination  to  force  Messrs. 
Perry  to  agree  to  an  uniform  book  of 
prices :  That,  upon  the  facts  before  the 
jury,  they  would  have  to  give  their 
opinion  upon  three  classes  of  counts, 
charging  conspiracies:  1.  To  pi-event 
workmen  from  working  for  the  prose- 
cutor^,  by  intimidating  the  workmen ; 
2.  To  force  the  assent  of  the  prose- 
cutors to  certain  alterations,  by  in- 
timidating the  prosecutors  ;  3.  To 
induce  workmen  to  leave  the  prose- 
cutors' employment,  contrary  to  their 
contract:  and  he  stated  that  if  the 
jui-y  thought  these  counts  sustained 

40—2 
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Rbg.         asked  of  the  Goort  that  the  defendants  *might  be  placed  in  the 
RowLAKDs.    ^^^^  o^  ^^^^  cl&ss  misdemeanants. 

L  •*^87  ] 

I  688  ]  Lord  Campbell,  Gh.  J.  asked  if  the  Court  had  any  authoriiy  to 

make  this  order ;  and,  none  being  pointed  out,  he  said :  We  senience 
to  imprisonment  merely  (i). 


IN   THE  EXCHEQUER  CHAMBEll. 


(Error  from  the  Qubbk's  Bekgh.) 
>«5i.  HENDERSON   v.  EA80N(2). 

June  1».  (17  Q,  B.  701—722 ;  S.  C.  21  L.  J.  a  B.  82 ;  16  Jur.  518.) 
Aoc,  20. 
Held,  by  the  Court  of  Exchequer  Chamber  on  bill  of  exceptions: 

[  701  ]  That,  if  there  be  tenants  in  common,  and  one  tenant  alone  occupy  the 

property,  he  is  answerable  as  bailiff  to  his  co-tenant  in  an  action  of  account, 
under  stat.  4  Ann.  a  16,  s.  27,  if  he  receive  more  than  comes  to  his  just 
share,  but  not  otherwise. 

And  he  is  answerable  only  for  what  he  receives  more  than  comes  to  hi^ 
just  share. 

He  receives  more  than  comes  to  his  just  share,  within  the  meaning  of  the 
statute,  if  he  receives  money  or  something  else,  given  or  paid  by  another, 
which  the  co-tenants  are  entitled  to  simply  by  their  being  tenants  in 
common,  and  if  the  amount  which  he  so  i*eceives  and  keeps  is  more  than  in 
proportion  to  his  interest  as  such  tenant 

lie  does  not  receive  more  than  comes  to  his  just  share  within  the  statute 
if  he  merely  has  the  sole  enjoyment  of  the  property,  even  though  by  the 

by  the  evidence,  they  should  convict  It  was  contended,  on  behalf  of  the 

upon  them.     He  then  added  :  defendants,  that  this  language  of  the 

But,  supposing  any  of  the  defen-  learned  Judge  led  the  jury  to  suppoM 

dants  are  acquitted  as  to  all  those  that,  although  the  combination  were 

classes,   and  you  should   still  be  of  for  a  legitimate  object,  yet,  if  means 

opinion  that  a  combination  existed  for  to  be  used  would  have  the  effect  of 

the    purpose  of  obstructing   Messrs.  obstructing  the  prosecutors  in  carry- 

Perry  in  caiTying  on  their  business,  ing  on  their  business,  it  was  an  indict- 

and  forcing  them  to  conseut  to  this  able  conspiracy ;  whereas,  if  the  object 

book  of  prices,  and,  iu  pursuance  of  of  the  workmen  was  to  enforoe  their 

that  concert,  they  persuaded  the  free  own  rights,   they   were    justified   in 

men  aud  gave  money  to  the  free  men  combining  to  do  so,  though  the  effect 

to  leave  the  employ  of  Messrs.  Perry,  were  an  obstruction  of  the  pnwecu- 

the  purpose  being  to  obstruct  them  in  tors'  business.    But  the  learned  Judge 

their  manufactui-e  and  to  injure  them  stated  that  his  words   had  no  each 

in  their  business,  and  so  to  force  their  meaning  ;    and   the   Court   saw  no 

consent,  with  nu  other  result  to  the  objection  to  the  summing  up. 

parties  combining  than  gratifying  ill-  (1)  See  stat  d  &  6  Vict.  c.  22,  s.  IT; 

will,  I  am  of  opinion  that  that  would  Cobhett  v.  Orey,  4  Ex.  729 ;  GrtyiT^  v. 

also  be  a  violation  of  the  law,  and  The  Queen,  15  Ci.  B.  937. 

warrant  a  conviction  upon  the  coimts  (2)  Cited,  Hill  v.   Hickm  [15>9T]  • 

directed  against  that  fonn  of  offence.  Oh.  579,  66  L.  J.  Ch.  717, 77  L.  T.  K'*- 
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employment  of  his  own  industry  and  capital  he  makes  a  profit  by  the    Henderson 
enjoyment,  and  takes  the  whole  of  the  profit.  v. 

Therefore,  in  an  action  of  account,  proof  of  enjoyment  and  receipt  of        Bason. 
the  whole  profits  is  not  evidence  of  the  occupying  co-tenant  being  bailiff 
within  the  meaning  of  the  statute,  nor  presumptive  evidence  of  his  having 
received  more  than  came  to  his  just  share. 

Account.  The  declaration  stated :  That  heretofore,  and  in  the 
lifetime  of  the  said  Edward  Eason,  viz.  on  18th  November,  1883, 
and  from  thence  continually  for  a  long  time  in  the  lifetime  of  E.  E., 
viz.  until  and  upon  18th  November,  1889,  on  which  last  mentioned 
day  E.  E.  died,  the  plaintiff  and  E.  E.  were  seised  in  their  demesne 
as  of  fee  as  tenants  in  common  of  and  in  certain  messuages,  lands 
and  hereditaments,  consisting  of  divers,  to  wit,  twenty  messuages, 
twenty  cottages  &c.,  one  hundred  acres  of  meadow  land  &c.,  with 
the  appurtenances,  ^situate  &c.  in  the  several  parishes  of  Saint  C  *^^'^  1 
John  the  Baptist  and  Saint  Peter  the  Apostle,  in  the  Isle  of  Thanet 
in  the  county  of  Kent :  that  is  to  say,  the  plaintiff  during  the  time 
aforesaid  was  seised  in  his  demesne  as  of  fee  of  and  in  one  undivided 
half  part  or  moiety  thereof,  and  the  said  E.  E.  in  his  lifetime  during 
the  time  aforesaid  was  seised  in  his  demesne  as  of  fee  of  and  in  the 
other  undivided  half  part  or  moiety  thereof :  and  the  said  E.  E.  in 
his  lifetime  during  all  the  time  aforesaid  had  the  care  and  manage- 
ment of  the  whole  of  the  said  messuages,  lands  and  hereditaments 
with  the  appurtenances  aforesaid,  to  receive  and  take  the  rents  and 
profits  thereof  to  the  common  profit  of  the  plaintiff  and  the  said 
E.  E.  deceased,  and,  as  bailiff  of  the  plaintiff  of  what  he  the  said 
E.  E.  received  more  than  (i)  his  just  share  and  proportion  thereof, 
to  render  a  reasonable  account  thereof  to  the  plaintiff,  and  his  said 
share  therepf,  when  the  said  E.  E.  should  be  thereunto  afterwards 
requested  so  to  do,  according  to  the  form  of  the  statute  in  such  case 
&c.  Averment :  That  E.  E.  in  his  lifetime,  during  the  time  afore- 
said, received  more  than  his  just  share  and  proportion  of  the  rents, 
issues  and  profits  of  the  tenements  aforesaid  with  the  appurtenances, 
and  the  plaintiff's  share  thereof,  that  is  to  say  the  whole  of  the 
rents,  issues  and  profits  of  the  said  tenements  with  the  appur- 
tenances, amounting  to  a  large  sum  of  money,  viz.  2,000/.;  and 
that  the  said  E.  E.  deceased  did  not  nor  would  at  any  time  in  or 
during  his  lifetime  render  a  reasonable  account  to  plaintiff  of  the 
said  rents,  issues  and  profits  by  him  the  said  E.  E.  so  *received  as       [  *70h  j 

(1)  Parke,  B.  observed  that  the  **  more  than  comes  to  his  just  share." 
count,  here,  did  not  exactly  follow  The  pai-ties  agreed  that  this  should  be 
the  words  of  stat.  4  Ann.  0.  16,  s.  27,      amended. 
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Hrndbbson  aforesaid,  or  of  either  of  them  or  any  part  tliereof,  or  of  the  said 
Easok.  Bhare  of  the  plaintiff  of  and  in  the  same  for  the  time  aforesaid  or 
any  part  thereof,  but  wholly  neglected  and  refused  so  to  do :  And, 
although,  afterwards  and  after  the  death  of  E.  E.,  viz.  on  1st  May, 
A.D.  1840,  defendant  as  such  executor  as  aforesaid  was  requested  by 
plaintiff  to  render  a  reasonable  account  to  plaintiff  of  the  said  rents, 
issues  and  profits  by  the  said  E.  E.  so  received  as  aforesaid,  and 
the  plaintiff's  said  share  thereof,  and  although  a  reasonable  time 
has  elapsed  since  such  request  made  as  aforesaid  and  before  the 
commencement  of  this  sait,  yet  defendant,  as  such  executor  as 
aforesaid,  has  not  at  any  time  rendered  a  reasonable  account  to 
plaintiff  of  the  said  rents,  &c.  by  the  said  E.  E.  deceased  so  received 
Sec.,  or  any  part  thereof,  or  of  the  said  share  &c.  or  any  part  thereof, 
but  so  to  do  the  defendant  as  such  executor  as  aforesaid  wholly 
neglected  and  refused,  contrary  to  the  form  of  the  statute  &c.,  and 
to  the  damage  of  plaintiff  &c. 

Pleas.  1.  That  E.  E.  had  not  in  his  lifetime  the  care  and 
management  of  the  whole  of  the  said  messuages,  lands  and  here- 
ditaments with  the  appurtenances,  to  receive  and  take  the  rents, 
issues  and  profits  thereof  to  the  common  profit  of  plaintiff  and  of 
the  said  E.  E.  deceased,  and,  as  bailiff  of  the  plaintiff  of  what  he 
the  said  E.  E.  received  more  than  his  just  share  and  proportion 
thereof,  to  render  a  reasonable  account  thereof  to  the  plaintiff,  and 
his  said  share  thereof,  when  he  the  said  E.  E.  should  be  thereunto 
requested,  according  to  the  form  of  the  statute  in  such  case  &c.,  in 
manner  and  form  &c.    Conclusion  to  the  country. 

2.  That  E.  E.  did  not  in  his  lifetime  receive  more  than  his  just 
[  *704  ]       share  and  proportion  of  the  rents,  issues  *and  profits  of  the  said 
tenements  with   the    appurtenances,    in    manner  and  form  &c. 
Conclusion  to  the  country. 

Issues  were  joined  on  both  pleas. 

On  the  trial,  before  Coleridge,  J.,  at  the  London  sittings  in  Hilary 
Term,  18S0,  a  verdict  was  found  for  the  plaintiff  on  both  issues, 
the  defendant's  counsel  tendering  a  bill  of  exceptions. 

Judgment  was  entered  up :  That  the  defendant,  as  such  executor 
as  aforesaid,  account  with  the  plaintiff  of  the  time  aforesaid  in  which 
the  said  E.  E.  was  bailiff  of  the  plaintiff  and  had  the  care  and 
management  of  the  aforesaid  messuages,  lands,  &c.,  to  receive  and 
take  &c.  to  the  common  profit  of  the  plaintiff  and  the  said  E.  E.: 
and  an  account  was  afterwards  taken  and  declared  by  auditor? 
assigned  by  the  Court,  namely  by  two  of  the  Masters,  who  found. 
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and  reported  and  certified  under  their  hands  and  seals,  that  the    Hendersok 
sam  of  9002.  was  due  to  the  plaintiff  from  the  defendant  as  executor       eason. 
&c. :  wherefore  it  was  considered  that  plaintiff  should  recover  from 
defendant,  as  executor,  the  9002.,  and  costs  &c. 

The  defendant  brought  error  in  the  Exchequer  Chamber.    By 
the  bill  of  exceptions,  annexed  to  the  writ  of  error,  it  was  stated : 

That,  upon  the  trial  of  the  said  issues,  the  counsel  for  the  plaintiff 
proved  that  the  plaintiff  and  Edward  Eason  were,  from  18th  Novem- 
ber, 1883,  to  18th  November,  1888,  seised  in  their  demesne  as  of 
fee  as  tenants  in  common  of  and  in  the  hereditaments  in  the 
declaration  mentioned ;  and  that  those  hereditaments  consisted  of 
a  certain  farm  called  Nash  Farm,  that  is  to  say  a  certain  messuage 
and  outbuildings,  and  about  188  acres  of  land;  and  that  E.  E. 
during  all  the  time  aforesaid  occupied  the  whole  of  the  said  farm 
on  his  own  account,  and  that  ^plaintiff  did  not  at  any  time  during  [  *705  ] 
the  time  aforesaid  occupy  any  part  of  the  said  farm,  and  the  said 
E.  E.  cultivated  the  same  on  his  own  account  solely,  and  appro- 
priated the  produce  thereof  to  his  own  use ;  that  the  farm  was 
cropped  in  the  usual  way  by  the  said  E.  E. ;  and  that  the  said  E.  E. 
kept  the  usual  quantity  of  live  and  dead  stock,  and  farmed  the  land 
well,  and  that  he  received  all  the  produce  of  the  farm  and  sold  it  on 
his  own  account ;  and  that  the  farm  was  of  the  value  of  8002.  a  year 
to  let.  And  thereupon  counsel  for  plaintiff  insisted  that  the  facts 
so  proved  were  conclusive  that  E.  E.  had  in  his  lifetime  the  care 
and  management  of  the  whole  &c.  to  receive  &c.,  and,  as  bailiff  &c., 
to  render  Sec,  (as  in  the  declaration  and  1st  plea),  in  manner  and 
form  in  the  declaration  alleged:  And  also  that  the  said  facts  so 
proved  were  presumptive  evidence  that  the  said  E.  E.  did  in  his 
lifetime  receive  more  than  his  just  share  and  proportion  of  the  rents, 
issues  and  profits  of  the  said  tenements  &c.  in  manner  and  form 
&c. :  That  counsel  for  defendant  insisted  that  the  matters  so  proved 
were  not  so  conclusive  to  the  effect  and  in  manner  insisted  on  by 
counsel  for  the  plaintiff :  And  the  Judge  declared  his  opinion  to  the 
jury  that  the  said  matters  &c.  so  proved  &c.  were  respectively 
conclusive  and  presumptive  evidence  to  the  effect  and  in  manner 
insisted  on  by  counsel  for  the  plaintiff,  and  then  directed  the  said 
jury,  if  they  believed  the  said  matters  and  things  so  proved  and 
given  in  evidence,  to  find  a  verdict  for  the  plaintiff  upon  each  of 
the  said  issues,  and  with  this  statement  and  direction  left  the  case 
to  the  jury.  To  which  statement  and  direction  of  the  Judge  the 
counsel  for  defendant  excepted. 
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HniDKBsoK  And  eoansel  for  defendant  then  argued  and  contended  •before 
EA80N.  the  Jadge  that  a  tenant  in  common  of  lands  was  not,  by  reason  of 
[  *706  ]  y^Q  mere  occupation  by  him  of  those  lands,  and  by  reason  of  the 
receipt  of  the  whole  of  the  produce  of  the  said  farm,  and  the  sale  of 
the  said  produce  on  his  own  account,  liable  in  an  action  of  account 
to  his  co-tenant  in  common :  which  said  argument  and  contention 
the  said  Judge  then  overruled,  and  directed  the  jury  that  the  said 
Edward  Henderson  (defendant)  was,  by  reason  of  such  occupation 
as  aforesaid  of  the  said  farm  by  the  said  E.  E.,  and  by  reason  of  the 
receipt  by  E.  E.  of  the  whole  produce  of  the  said  farm,  and  the  sale 
of  the  said  produce  on  his  own  account,  in  the  absence  of  any 
evidence  to  the  contrary,  liable  to  the  said  plaintiff  in  an  action  of 
account.     To  which  &c. :  exception,  as  before. 

And  the  said  counsel  &c. :  further  argument  for  defendant,  That 
the  mere  occupation  of  lands  by  a  tenant  in  common  of  them,  and 
the  receipt  by  the  said  tenant  in  common  of  the  whole  of  the 
produce  of  the  said  lands,  and  the  sale  by  him  of  the  said  produce 
on  his  own  account,  did  not,  as  a  matter  of  law,  constitute  him 
baih'ff  of  his  cotenant  in  common  of  those  lands  of  what  he  received 
beyond  his  just  share :  which  argument  the  Judge  overruled,  and 
directed  the  jury  that  such  occupation  as  aforesaid  by  the  said 
E.  E.,  and  the  receipt  by  him  the  said  E.  E.  of  the  whole  of  the 
produce  of  the  said  lands,  and  the  sale  by  him  of  the  said  produce 
on  his  own  account,  did  as  a  matter  of  law  constitute  him  bailiff 
of  the  said  plaintiff  of  what  he  received  beyond  his  just  share.  To 
which  &c. :  exception  as  before. 

The  grounds  of  error  specially  assigned  were  the  rulings  stated, 

as  above,  in  the  bill  of  exceptions.     Joinder  in  error. 

[  707  J  rpi^g  ^j,j|.  ^j  gj,j.Qj.  ^j^g  argued  in  Easter  vacation.  May  14th,  1851, 

before  Maule  and  Williams,  J  J.  and  Parke,  Piatt  and  Martin,  Barons : 

and  in  Trinity  vacation,  June  19th,  1851,  before  Maule,  Cresswell 

^       and  Williams,  JJ.,  and  Parke,  Alderson  and  Martin,  Barons. 

IF,  H.  Watson^  for  the  plaintiff  in  error,  defendant  below : 

The  question  turns  upon  the  meaning  of  stat.  4  Ann.  c.  16,  8.27, 
which  enacts,  among  other  things,  that  an  action  of  account  maj 
be  brought  by  one  tenant  in  common  or  his  executor  against  the 
other  tenant  in  common  or  his  executor,  as  bailiff,  for  receivinfj 
more  than  comes  to  his  just  share  or  proportion.  It  was  held  l»v 
the  Court  of  Queen's  Bench  (i)  that,  under  this  statute,  the  mere 

(1)  Eiuon  V.  Henderson,  12  Q.  B.  986. 
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occupation  of  the  land  by  one  only  of  the  two  tenants  in  common    Hekdrrson 

made  him  the  bailiff  of  the  other ;  and  that  it  was  not  necessary,       kason. 

in  order  to  make  the  tenant  in  common  who  so  occupied  liable,  as 

bailiff  of  the  other,  to  an  action  of  account,  that  he  should  have 

actually  received  any  surplus  profit,  inasmuch  as,  prima  fack,  the 

whole  profits  must  be  taken  to  be  more  than  his  just  proportion. 

This  construction  of  the  statute  is  incorrect.     It  is  clear  that  before 

Stat.  4  Ann.  c.  16,  the  occupying  tenant  in  common  was  not  liable 

to  an  action  of  account  as  bailiff  of  the  other  tenant  in  common, 

unless  he  had  been  expressly  appointed  bailiff.     In  Go.  Litt.  172  a, 

it  is  said  :  *'  If  there  be  two  joint  tenants  or  tenants  in  common  of 

lands,  and  the  one  make  the  other  his  bailiff  of  his  moiety,  he  shall 

have  an  action  of  account  against  him  as  bailiff:  and  so  are  the 

Ijooks  to  be  intended,  that  speak  of  an  action  of  account  in  that 

•case."    And  again,  200  b:  '*  But  although  one  tenant  in  common      [  •708  ] 

or  joint  tenant  without  being  made  bailiff  take  the  whole  profits, 

no  action  of  account  lieth  against  him ;  for  in  an  action  of  account 

lie  must  charge  him  either  as  a  guardian,  bailiff,  or  receiver,  as 

hath  been  said  before,  which  he  cannot  do  in  this  case,  unless  his 

companion  constitute  him   his   bailiff.     And   therefore  all   those 

books  which  affirm  that  an  action  of  account  lieth  by  one  tenant 

in  common,  or  joint  tenant,  against  another,  must  be  intended 

when  the  one  maketh  the  other  his  bailiff,  for  otherwise  Never  his 

bailiff  to  render  an  account  is  a  good  plea."     Stat.  4  Ann.  c.  16, 

does  away  with  the  necessity  of  any  express  appointment  as  bailiff, 

and  provides  that  the  occupying  tenant  in  common  shall  be  liable 

to  an  action  of  account  as  bailiff  of  the  other  merely  for  receiving 

more  than  his  just  share  and  proportion.     But  all  the  cases  upon 

that  statute  decide  that   the   declaration    must    state    that    the 

occupying  tenant  in  common  has  actually  received  more  than  his 

just  share  and  proportion;   and  that  he  is  not  liable  as   bailiff 

unless  he  has  received  such  surplus:   IVheder  v.  Home  (i),  Sturton 

v.  Richardson  (2).     Were  this  not  so,  a  verdict  might  be  found  for 

the  plaintiff  in  an  action  upon  the  statute  and  a  judgment  ''  quod 

rompiUei  "  recorded,  and  yet,  on  going  before  the  auditors,  it  might 

turn  out  that  the  occupying  tenant  in  common  had  even  been  a 

loser  by  his  occupation. 

(Martin,  B.  :  Here  there  is  an  express  averment  that  he  had 
received  more  than  his  share.) 

(1)  WUles,  208.  (2)  13  M.  &  W.  17. 
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Hemdersok    That  was  not  proved  at  the  trial. 

V, 

EA80N« 

(Parke,  B.  :  You  say  that  )ie  is  not  liable  as  bailiff  if  he  has 
received  no  profit  at  all,  or  if  he  has  received  no  more  than  his 
share.) 

[  ♦709  J  That  is  the  intention  *of  the  statute.  If  it  were  not  necessary  for 
the  plaintiff,  before  obtaining  any  judgment,  to  show  that  the 
defendant  had  received  more  than  his  share,  the  auditors  them- 
selves would  have  to  enter  into  a  calculation  of  the  expenditure  and 
receipts  attendant  upon  the  occupation. 

(Maule,  J. :  The  same  difficulty  arises  where  the  defendant  is 
sued  as  bailiff  at  common  law.) 

In  that  case  the  plaintiff  has  a  right  to  bring  an  action  of  account 
for  what  the  defendant  might  have  received  as  bailiff:  under  the 
statute  the  tenant  in  common  who  occupies  is  not  bailiff  at  all 
unless  he  has  also  actually  received  more  than  his  share  of  the 
profits  of  such  occupation. 

(Maule,  J. :  Sect.  27  first  provides  generally  tliat  actions  of 
account  may  be  brought  against  the  executors  and  administrator? 
of  guardians,  bailiffs  and  receivers ;  and  then  the  particular  pro- 
vision follows  as  to  joint  tenants  and  tenants  in  common.  That 
looks  as  if  the  words  ''  for  receiving  more  than  comes  to  his  jost 
share  or  proportion  "  were  intended  to  qualify  the  previous  general 
provision  in  that  particular  instance,  in  the  manner  you  sugeest.) 

No  doubt  that  was  the  object ;  and  therefore,  in  an  action  founded 
upon  that  particular  provision  of  sect.  27,  the  averment  that 
defendant  has  received  more  than  his  just  share  must  be  made  and 
proved  in  order  to  entitle  the  plaintiff  to  a  verdict,  although  it 
would  not  be  necessary  in  an  action  of  account  against  an  ordinary 
bailiff,  guardian  or  receiver. 

(Parke,  B.  :  Suppose  there  is  a  loss  upon  the  crops  planted  by 
the  tenant  in  common  who  occupies :  is  the  other  tenant  in  common 
to  contribute?  And,  if  he  does  not,  is  he  entitled  to  half  the 
profits,  when  there  are  any  ?) 

[  *7io  ]       In  a  former  stage  of  the  present  case  the  Yice-Chakceixob  'or 
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Enoland  thought  that  the  tenant  in  common  who  occupied  was    Hkndkrson 
bound  to  account  for  the  rent  (i).  Eason. 

(Mabtin,  B.  :  Suppose  he  occupies  only  one  half  of  the  land  ;  is 
he  liable  to  account  ?) 

Not  in  that  case. 

(Maule,  J. :  According  to  your  argument,  he  is  bound  to  account 
even  then,  if  he  has  received  more  than  his  share  of  the  profits 
arising  from  that  half.  It  would  be  a  sort  of  summary  mode  of 
partition. 

WiLUAMs,  J. :  Suppose  each  occupies  one  of  two  houses :  is  each 
bound  to  account  to  the  other  ?) 

If  each  received  the  rent  arising  from  one  of  two  houses,  neither 
would  have  to  account  to  the  other ;  each  would  receive  his  share. 

(Maulb,  J. :  That  is  not  so :  each  is  entitled  to  the  half  of  the 
whole.  If  there  were  a  hundred  houses,  each  producing  a  shilling 
rent,  and  there  were  a  hundred  tenants  in  common,  each  of  whom 
was  the  landlord  of  one  house,  then  each  would  have  to  account  to 
the  other  ninety -nine  in  respect  of  the  shilling  received  by  him. 

Pabkb,  B.  :  In  Chancery,  the  tenant  in  common  who  received 
the  rent  would  certainly  be  liable  to  account  to  the  other.) 

He  wonld  have  to  account  only  if  anything  had  been  actually 
received :  AVMaJion  v.  Burchell  (2). 

(Maule,  J. :  The  real  question  seems  to  be,  whether  stat.  4  Ann. 
c.  16,  imposes  upon  the  occupying  tenant  in  common  the  necessity 
of  being  bailiff  to  the  other  who  does  not  occupy  ? 

Pabkb,  B.  :  It  is  very  hard  if  the  one  who  does  not  occupy,  and 
who  is  at  no  expense  or  risk,  is  to  claim,  as  a  matter  of  course,  his 
share  of  the  profits,  though  he  does  not  contribute  to  the  loss. 

Maulb,  J. :  At  all  events  *stat.  4  Ann.  c.  16,  does  not  allow  him       [  ^^ii  ] 
to  do  80  unless  the  other  has  received  more  than  his  share  of  the 
profits.    It  the  occupying  tenant  in  common  is  liable  to  account, 

i\)  Hendenan    v.    Eason,   16    Sim.  (2)  64  B.  E.  211  (1  Coop.  temp.  Cott. 

.30.'J.  457 ;    8.  C.  2  Ph.  127). 
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HfCNDRRsoN    whether  he  has  received  more  than  his  share  or  not,  he  must  either 
Eason.       ^  bailiff  to  the  other  or  abandon  the  occupation.) 

That  would  be  the  result  of  the  construction  argued  for  on  the 
other  side,  which  Lord  Cottbnham,  in  M'Mahon  v.  BurcheU(\)^ 
decides  to  be  incorrect. 

(Maulb,  J. :  The  argument  on  the  other  side  must  be  that,  if  one 
of  the  tenants  in  common  receives  all  the  profits  arising  from  one 
half,  in  which  case  he  would  have  received  more  than  his  share  of 
that  half,  he  is  accountable  to  the  other  tenant  in  common.) 

The  tenant  in  common  who  does  not  occupy  has  no  right  to  say,  as 
a  matter  of  course,  that  he  is  entitled  to  any  part. 

(Parkb,  B.  :  I  certainly  doubt  whether  he  can  claim  any  part  of 
the  fructus  indmtriales.  If  he  allows  the  other  to  occupy  and 
exercise  all  right  over  the  land,  can  he  afterwards  claim  any  part  of 
that  which  is  the  result  of  the  labour  and  capital  of  that  other  ?) 

Channellf  Serjt.,  for  the  defendant  in  error  (plaintiff  below) : 

The  Lord  Ghangbllor  directed  this  action  to  be  brought,  not 
because  he  dissented  from  the  judgment  below,  but  because  the 
parties  had  raised  the  question  in  a  form  which  did  not  admit  of 
review  by  a  court  of  error  (2).  The  ruling' of  Coleridge,  J.  at  Xibi 
Prius  was  conformable  to  the  decision  in  the  Queen's  Bench,  and  is 
correct.  Stat.  4  Ann.  c.  16,  s.  27,  on  which  the  present  action  is 
founded,  does  not  introduce  any  new  description  of  the  circum- 
[  '712  ]  stances  under  which  a  person  *shall  be  responsible  as  bailiff;  but 
it  extends  the  former  remedy  to  persons  who  were  not  liable  to  the 
action  before,  making  one  co-tenant  accountable  to  the  other  bj 
virtue  of  that  relation,  when  he  has  occupied  the  property,  though 
he  was  not  appointed  bailiff.  When  the  relation  is  establisheil,  the 
co-tenant  is  entitled,  conclusively,  to  judgment  qtukl  computet:  but 
the  judgment  is  interlocutory  only :  it  has  been  doubted  whether 
scire  facias  lay  upon  it :  1  Bac.  Abr.  45  (7  th  ed.),  tit.  Accompt  (G>. 
That  judgment  is  to  be  followed  up  by  an  inquiry  before  the 
auditors :  ''  and  the  auditors  appointed  by  the  Court,  whera  such 
action  shall  be  depending,  shall  be,  and  are  hereby  eroix>wered  to 
administer  an  oath,  and  examine  the  parties  touching  the  matters 

(1)  64  E.  R.  211  (2  Ph.  127,  134).  (2)  See  Eamn  v.  Hendermm.  12  Q-  R 

997,  note  (a). 
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in  question,  and  for  their  pains  and  trouble  in  auditing  and  taking    Hkndersom 
such  account,  have  such  allowance  as  the  Court  shall  adjudge  to  be       eason. 
reasonable,  to  be  paid  by  the  party  on  whose  side  the  balance  of 
the  account  shall  appear  to  be  :  "  stat.  4  Ann.  c.  16,  s.  27. 

(Grbsswbll,  J. :  What  is  the  **  balance  of  the  account "  here  ? 

Mauls,  J. :  It  seems  hard  that  the  party  for  whom  the  finding  is 
should  pay  the  costs,  unless  he  is  in  some  way  recouped.) 

At  common  law  the  accountability  by  virtue  of  the  appointment 
as  bailifif  warranted  a  judgment  quod  computet ;  the  statute  of  Anne 
does  not  alter  this  state  of  things,  except  by  dispensing  with  an 
express  appointment.  The  enactment  stands  in  place  of  an  actual 
nomination  as  bailiff:  note  (8)  to  Harg.  Go.  Litt.  172  a.  As 
Pattbson,  J.  said  in  Eason  v.  Henderson  (i),  **  It  seems  intended 
that,  by  the  mere  relation  of  tenant  in  common,  the  one  party 
should  be  entitled  to  treat  the  occupier  as  bailiff."  *  Wheeler  v.  [•lis] 
Home  (2)  was  a  different  case  from  this :  there  the  declaration 
charged,  generally, "  that  the  defendant  was  bailiff  of  the  plaintiff:  " 
and  WiLLEs,  Ch.  J.  observed :  "  As  this  is  a  general  statute,  it 
was  not  necessary  to  set  it  forth  or  refer  to  it:  but  the  plaintiff 
should  have  set  forth  so  much  as  to  bring  his  case  within  the 
statute ;  and  it  is  material  that  in  the  present  case  the  defendant 
has  pleaded  that  he  was  not  bailiff  to  the  plaintiff."  The  plaintiff, 
therefore,  had  to  establish  his  case  as  at  common  law. 

(Pabkb,  B. :  WiLLES,  Gh.  J.  says  that  ''declarations  since  the 
statute  have  always  set  forth  "  *'  that  the  defendant  has  received 
more  than  his  share.") 

Sturton  V.  Richardson  (a)  was  decided  on  the  same  ground,  on  the 
direct  authority  of  Wheeler  v.  Home  (2),  and  upon  demurrer  to  the 
declaration.  But,  in  the  present  case,  the  question  is,  whether 
the  plaintiff  has  or  has  not  proved  the  substance  of  the  issue, 
according  to  the  intention  of  the  statute. 

The  defendant,  then,  was  conclusively  shown  to  be  bailiff  in  this 
case ;  and,  when  it  was  proved  that  he  had  occupied  the  whole 
farm  on  his  own  account,  farmed  it  in  the  usual  manner,  and  appro- 
priated all  the  produce  to  his  own  use,  there  was  presumptive 

(n  12  a  B.  993.  (3)  13  M.  &  W.  17. 

(2)  Willee,  208 
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Hendxrsom    evidence  that  he  had  received  more  than  came  to  his  share,  though 
Eaboii.       ^^^  contrary  might  have  been  shown  before  auditors  on  a  qwtd 
comptUet. 

(Gresswbll,  J.:  The  learned  Judge  at  Nisi  Prius  makes  ilus 
evidence  conclusive  upon  the  first  issue.  But,  if  the  co-tenant  has 
received  nothing,  is  he,  under  these  circumstances,  conclusively 
made  a  bailiff  for  the  purpose  of  accounting  ? 

Maulb,  J. :  Suppose  he  left  the  land  uncultivated. 

Cresswbll,  J. :  Or  cultivated  at  a  loss.) 

[  *7U  ]       The  mere    relation,  coupled  with    the  occupation  *of  the  entire 
property,  makes  him  a  bailiff  within  the  statute. 

(Maule,  J. :  Suppose  there  are  co-tenants  of  a  house ;  one  does 
not  choose  to  occupy,  the  other  does.  Is  the  occupier  to  pay  rent 
to  the  absent  co-tenant  ?) 

The  facts  might  be  a  defence  before  the  auditors. 

(Maule,  J. :  One  question  is,  whether  the  receipt,  to  be  the  sub- 
ject of  this  account,  must  not  be  of  money ;  something  which  can 
actually  be  measured  by  number.) 

Account  lies  for  chattels. 

(Mauls,  J. :  That  is  for  the  value  of  the  chattels,  as  stated  in  the 
declaration. 

Parke,  B.  :  I  think  it  is  a  grave  doubt  whether  the  action  lies  fur 
any  but  receipts  from  a  third  person.  Suppose  a  co-tenant  plants  a 
very  precarious  crop,  as  hops ;  is  he  liable  if  he  makes  a  gain,  when 
he  could  not  claim  contribution  on  loss  ?) 

That  would  be  a  matter  of  defence  before  the  auditors,  in  the 
particular  case.  The  statute  makes  the  relation  of  co-tenant  tanta- 
mount to  an  appointment ;  and  thence  results  the  right  to  have  an 
account.  The  enactment,  that  account  shall  lie  for  one  tenant  iu 
common  against  the  other  ''as  bailiff  for  receiving  more  than 
comes  to  his  just  share,"  may  perhaps  be  read  "as  bailiff"  "and 
liable  for  what  he  receives  more  than  his  just  share.*'  Before  the 
statute  he  was  not  liable  for  this,  unless  expressly  appointed ;  now 
he  is  liable,  without  such  appointment,  to  the  same  extent  as  an 


VOL.  Lxxxv.]    1851.     EX.  CH.     17  Q.  B.  714—716.  639 

appointed  bailiff  was  before.     It  is  not  necessary  to  contend  for  the    Hbndebson 
provision  denied  by  Lord  Cottbnham  in  M'Mahon  v.  BurcheU  (i),        kason. 
that  mere  possession  renders  the  co-tenant  liable  for  rent :  it  is 
enoagh  to  say  that  possession,  under  the  present  circumstances, 
warranted  the  judgment  quod  computet. 

Cleasby  (in  the  absence  of  Watson)  ^  in  reply : 

The  ^learned  Judge's  direction  on  the  first  issue  in  this  case  was,  [  *7i^  J 
that  the  occupying,  and  receiving  the  whole  produce,  showed  con- 
clasively  that  the  co-tenant  occupied  for  the  common  profit,  and  as 
bailiff  for  what  he  received  more  than  came  to  his  share.  The 
plaintiff  in  error  contends  that,  to  warrant  a  judgment  quod  com- 
putety  there  should  have  been  a  receipt  proved  of  something  which 
the  other  tenant  was  entitled  to  share  in.  Whether  the  statute  of 
Anne  imposed  upon  the  co-tenant  any  other  than  the  original 
liability^  it  is  not  necessary  to  enquire.  It  does  not  make  the 
occupying  tenant  liable  as  bailiff  for  the  profits  produced  by  his 
capital  and  cultivation,  however  expensive  and  at  whatever  hazard 
bestowed. 

(Aldbbson,  B.  :  I  do  not  see  how  an  occupation  can  be  shared  in 
the  way  of  account :  money  may.) 

Each  of  two  tenants  in  common  is  entitled  to  occupy :  the  one  who 
chooses  to  occupy  cannot  compel  the  other  to  do  so;  neither  can  the 
other  compel  him  to  render  an  account  in  respect  of  his  occupation. 
The  only  apportionment  practicable  is  a  partition.  The  word 
"  receiving  "  is  an  important  one  in  sect.  27  of  stat.  4  Ann.  c.  16. 
The  cotenant  is  liable  as  bailiff  ''  for  receiving  more  than  comes  to 
bis  just  share."  He  must  be  a  receiver,  and  of  something,  specifi- 
cally, whereof  he  is  not  entitled  to  keep  the  whole.  There  must  be 
a  "  share  "  before  he  can  be  bailiff. 

(Mabtin,  B.  :  In  a  case  in  Skinner,  Anonymous  in  Chancery  (2), 
it  is  said  by  Lord  Keeper  Nobth,  that,  if,  of  **  our  tenants  in 
common  of  land,  one  or  more  stock  the  land,  and  manage  it,  the 
rest  shall  have  an  account  of  the  profits ;  but  if  a  loss  come,  as  if 
the  sheep,  &c.  die,  they  shall  bear  a  part.") 

That  is  a  mere  dictum. 

(Pabkb,  B.  :  As  a  general  proposition  it  *cannot  have  been  law       [  •^le  ] 

(1)  64  B.  R  211  (2  Ph.  134).  (2)  Skinn.  230. 
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Hkndebson    before  the  statute  of  Anne ;   but  by  the  context  it  seems  to  be 
Eason.       grounded  upon  a  supposed  consent  (1).) 

The  statute  cannot  refer  to  a  mere  use  of  the  common  property, 
however  advantageous. 

(Maule,  J. :  It  might  be  reasonable  that  a  fair  rent  should  be 
assessed.  But  that  could  hardly  be  worked  out.  The  principle  of 
justice  in  the  common  law  is  that  there  is  no  wrong  without  a 
remedy :  but  in  the  case  of  occupation  by  one  co-tenant,  without  an 
ouster,  there  is  not  a  wrong. 

Parke,  B.  :  In  an  Anonymous  (2)  case  in  Gary's  Reports  it  is 
said:  ''Two  joint  tenants,  the  one  takes  the  whole  profits,  no 
remedy  for  the  other,  except  it  were  done  by  agreement,  or  promise 
of  account."  The  agreement  must  be  to  a  carrying  on  of  the 
management  at  a  joint  profit  and  loss.) 

If  the  occupying  tenant  has  received  payment  from  debtors  to  the 
estate,  and  given  them  discharges,  he  may  be  accountable  under 
the  statute  as  a  bailiff:  the  mere  lawful  use  of  the  property  does 
not  make  him  liable :  for  such  use  there  is  no  remedy ;  for  it  is  not 
a  wrong.  The  materiality  of  an  actual  receipt  is  clear  from  Whedcr 
V.  Home  (3). 

(Williams,  J.  mentioned  Walker  v.  Holy  day  (4).) 

Cur.  adv.  tvU. 

Parke,  B.  now  delivered  the  judgment  of  the  Court  : 

This  case  was  heard  before  us  at  the  sittings  after  last  Trinity 
Term.  It  is  an  action  of  account  founded  on  the  statute  4  Ann. 
c.  16,  by  Robert  Eason  against  the  executor  of  his  co-tenant  in 
[*7i7]  common  Edward  Eason.  *The  declaration  states:  (His  Lordship 
here  stated  the  substance  of  the  count,  set  forth,  anti,  p.  629.) 
There  is  an  averment  that  Eason  in  his  lifetime  received  more  than 
his  just  share  and  proportion  of  the  rents,  issues  and  profits  of 
the  said  tenancy,  that  is  to  say  the  whole  of  the  rents,  issues  and 
profits,  and  had  not  rendered  an  account  to  the  plaintiff. 

(1)  See,  as  to  the  ^nonj/moti«  case  in  and  Navigation  (A);  and  Abbott  on 

Skinner,  S.  C,  as  Strelly  v.  Winaon,  1  Shipping,  99  d  «ey.,  8th  ed. 
Vera.  297,  and  note  (1)  16.,  3rd  ed.,  (2)  Gary,  29;  ed.  1820. 

and  Hurn  v.  Gilpin,  Amb.  255.     Also  (3)  Willes,  208. 

20  Vin.  Abr.  335    et  atq.,  tit  Trade  (4)  Oomyns'e  Bep.  272. 
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There  were  two  pleas  to  the  declaration  i  (Ills  Lordship  stated    Hendsbson 
the  pleasi  as  set  forth,  ante,  p.  630.)  EiloK. 

Issue  being  joined  on  these  pleas,  evidence  was  given  that  the 
two  Easons  were  tenants  in  common  in  fee  of  a  messuage  and  farm 
of  above  183  acres  of  land  from  November,  1833,  to  November, 
1888,  during  which  time  Edward  Eason  occupied  the  whole  on  his 
own  account,  the  plaintiff  occupying  no  part :  that  he  cultivated 
the  same  on  his  own  account  solely,  and  appropriated  the  produce 
to  his  own  use ;  and  that  he  cropped  the  farm  in  the  usual  way, 
kept  the  usual  quantity  of  live  and  dead  stock,  and  farmed  well ; 
and  that  he  received  all  the  produce  of  the  farm,  and  sold  it  on  his 
own  account. 

On  the  trial,  before  our  brother  Coleridge,  the  plaintiff's  counsel 
insisted  that  this  evidence  was  conclusive  on  the  first  issue,  and 
presumptive  evidence  on  the  last,  in  favour  of  the  plaintiff :  and  so 
the  learned  Judge  held,  in  compliance  with  the  ruling  of  the  Court 
of  Queen's  Bench  on  a  special  case  between  the  same  parties, 
reported  in  12  Queen's  Bench  Beports,  986  (i). 

That  case  was  stated  by  leave  of  a  Judge,  in  an  action  brought 
by  order  of  the  late  Lord  Chancellor.  The  Lord  Chancellor, 
we  are  told,  was  dissatisfied  with  that  proceeding  for  certain  reasons 
wholly  immaterial  to  *be  inquired  into  by  us,  and  directed  this  action  [  *718  ] 
to  be  brought,  in  which  the  important  question  between  the  parties 
is  to  be  settled. 

There  is  no  doubt  as  to  the  law  before  the  statute  of  4  Ann. 
c.  16.  If  one  tenant  in  common  occupied,  and  took  the  whole 
profits,  the  other  had  no  remedy  against  him  whilst  the  tenancy  in 
common  continued,  unless  he  was  put  out  of  possession,  when  he 
might  have  his  ejectment,  or  unless  he  appointed  the  other  to  be 
his  bailiff  as  to  his  undivided  moiety,  and  the  other  accepted  that 
appointment^  when  an  action  of  account  would  lie,  as  against  a 
bailiff  of  the  owner  of  the  entirety  of  an  estate. 

Until  the  statute  of  Anne  this  state  of  the  law  continued.  That 
statute  provides,  by  section  27,  that  an  action  of  account  may  be 
brought  and  maintained  by  one  joint  tenant  and  tenant  in  common, 
his  executors  and  administrators,  against  the  other,  for  receiving 
more  than  comes  to  his  just  share  or  proportion,  and  against  the 
executor  and  administrator  of  such  joint  tenant  or  tenant  in 
common  ;  and  the  auditors  are  authorized  to  administer  an  oath. 
Declarations  framed  on  this  statute  vary  from  those  at  common 

^(l)  E<u<m  v.  Henderwu,  12  Q.  B.  986. 
B.B. — VOL.  LXXXY.  41 
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Hkndebson    law,  as  it  is  an  essential  averment  in  them  tliat  the  defendant  has 
BA80N.       received  more   than   his   share.     This  was  held  in  the  case  of 
Wheeled' y.  Home  (i),  and  in  Sturton  v.  liicliardson  (2). 

Under  the  statute  of  Anne  he  is  bailiff  only  by  virtue  of  his 
receiving  more  than  his  just  share,  and  as  soon  as  he  does  so,  and 
is  answerable  only  for  so  much  as  he  actually  receives,  as  is  fully 
explained  by  Lord  Chief  Justice  Willes  in  the  case  above  cited. 
[  *7ie  ]  He  is  not  ^responsible,  as  a  bailiff  at  common  law,  for  what  he 
miglit  have  made  without  his  wilful  default. 

It  is  to  be  observed  that  the  statute  does  not  mention  lands  or 
tenements,  or  any  particular  subject.  Every  case  in  which  a 
tenant  in  common  receives  more  than  his  share  is  within  the 
statute ;  and  account  will  lie  when  he  does  receive,  but  not  other* 
wise.  It  is  to  be  observed,  also,  that  the  receipt  of  issues  and 
profits  is  not  mentioned,  but  simply  the  receipt  of  more  than  comes 
to  his  just  share ;  and,  further,  he  is  to  account  when  he  receives, 
not  takes,  more  than  comes  to  his  just  share.  What,  th^i,  is  a 
''receiving"  of  more  than  comes  to  his  just  share,  within  the 
meaning  of  that  provision  in  the  statute  of  Anne  ? 

It  appears  to  us  that,  construing  the  Act  according  to  the 
ordinary  meaning  of  the  words,  this  provision  of  the  statute  was 
meant  to  apply  only  to  cases  where  the  tenant  in  common  receives 
money  or  something  else,  where  another  person  ^ves  or  pays  it, 
which  the  co-tenants  are  entitled  to  simply  by  reason  of  their  being 
tenants  in  common,  and  in  proportion  to  their  interests  as  such, 
and  of  which  one  receives  and  keeps  more  than  his  jast  share 
according  to  that  proportion. 

The  statute,  therefore,  includes  all  cases  in  which  one  of  two 
tenants  in  common  of  lands  leased  at  a  rent  payable  to  both,  or  of 
a  rent  charge,  or  any  money  payment  or  payment  in  kind,  due  to 
them  from  another  person,  receives  the  whole  or  more  tiian  his 
proportionate  share  according  to  his  interest  in  the  subject  of  the 
tenancy.  There  is  no  difficulty  in  ascertaining  the  share  of  each,  and 
determining  when  one  has  received  more  than  his  just  share :  and  he 
becomes,  as  to  that  excess,  the  bailiff  of  the  other,  and  musi  account. 
[  720  ]  But  when  we  seek  to  extend  the  operation  of  the  statate  beyond 

the  ordinary  meaning  of  its  words,  and  to  apply  it  to  cases  in  which 
one  has  enjoyed  more  of  the  benefit  of  the  subject,  or  made  more 
by  its  occupation,  than  the  other,  we  have  insuperable  difficulties 
to  encounter. 

(1)  Willes,  208  (2)  13  M.  &  W.  17. 
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There  are  obviously  many  cases  in  which  a  tenant  in  common  Ubndebsok 
may  occupy  and  enjoy  the  land  or  other  subject  of  tenancy  in  eawm. 
common  solely,  and  have  all  the  advantage  to  be  derived  from  it, 
and  yet  it  would  be  most  unjust  to  make  him  pay  anything.  For 
instance,  if  a  dwelling-house,  or  barn,  or  room,  is  solely  occupied 
by  one  tenant  in  common,  without  ousting  the  other,  or  a  chattel 
is  used  by  one  co-tenant  in  common,  nothing  is  received ;  and  it 
would  be  most  inequitable  to  hold  that  he  thereby,  by  the  simple 
act  of  occupation  or  use,  without  any  agreement,  should  be  liable 
to  pay  a  rent  or  anything  in  the  nature  of  compensation  to  his 
co-tenants  for  that  occupation  or  use  to  which  to  the  full  extent  to 
which  he  enjoyed  it  he  had  a  perfect  right.  It  appears  impossible 
to  hold  that  such  a  case  could  be  within  the  statute ;  and  an  opinion 
to  that  effect  was  expressed  by  Lord  CoxTBNHiiii  in  AVMalion  v. 
Burck€ll(i).  Such  cases  are  clearly  out  of  the  operation  of  the 
statute. 

Again,  there  are  many  cases  where  profits  are  made,  and  are 
actually  taken,  by  one  co-tenant,  and  yet  it  is  impossible  to  say  that 
he  has  received  more  than  comes  to  his  just  share.  For  instance, 
one  tenant  employs  his  capital  and  industry  in  cultivating  the 
whole  of  a  piece  of  laud,  the  subject  of  the  tenancy,  in  a  mode  in 
which  the  money  and  labour  expended  greatly  exceed  the  *value  of  [  *72i  ] 
the  rent  or  compensation  for  the  mere  occupation  of  the  land ;  in 
raising  hops,  for  example,  which  is  a  very  hazardous  adventure. 
He  takes  the  whole  of  the  crops :  and  is  he  to  be  accountable  for 
any  of  the  profits  in  such  a  case,  when  it  is  clear  that,  if  the 
speculation  had  been  a  losing  one  altogether,  he  could  not  have 
called  for  a  moiety  of  the  losses,  as  he  would  have  been  enabled 
to  do  had  it  been  so  cultivated  by  the  mutual  agreement  of  the 
co-tenants  ?  The  risk  of  the  cultivation,  and  the  profits  and  loss, 
are  his  own;  and  what  is  just  with  respect  to  the  very  uncertain 
and  expensive  crop  of  hops  is  just  also  with  respect  to  all  the 
produce  of  the  land,  the  fructus  indastrialeSf  which  are  raised  by 
the  capital  and  industry  of  the  occupier,  and  would  not  exist 
without  it.  In  taking  all  that  produce  he  cannot  be  said  to  receive 
more  than  his  just  share  and  proportion  to  which  he  is  entitled  as 
a  tenant  in  common.  He  receives  in  truth  the  return  for  his  own 
labour  and  capital,  to  which  his  co-tenant  has  no  right. 

In  the  case  before  Lord  North  in  Skinner  (2),  in  which  it  is  said 

(1)  64  B.  H.  211  (2  Ph.  134).  (2)  AnonymoM  iu  Ohanocry,  Skiim. 

230.    &ee  p.  640,  noto  (1),  atiU^. 
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Hkndebsom  that,  if  one  of  four  tenants  in  common  stock  land  and  manage  it, 
EAbOK.  ^^®  ^^^^  shall  have  an  account  of  the  profits,  hut  if  a  loss  come,  as 
of  the  sheep,  they  shall  bear  a  part,  it  is  evident,  from  the  context, 
Lord  North  is  speaking  of  a  case  where  one  tenant  in  common 
manages  by  the  mutual  agreement  of  all  for  their  common  benefit; 
for  he  gives  it  as  an  illustration  of  the  rights  of  a  part  owner  of  a 
ship  to  an  account  when  the  voyage  is  undertaken  by  his  consent, 
expressed  or  implied. 
[  *722  ]  Where  the  natural  produce  of  the  land  is  augmented  *by  the 

capital  and  industry  of  the  tenant,  grass,  for  instance,  by  manuring 
and  draining,  and  the  tenant  takes  and  sells  it,  or  where,  by  feed- 
ing it  with  his  cattle,  he  makes  a  profit  by  it,  the  case  seems  to  us 
to  be  neither  within  the  words  or  spirit  of  the  Act,  though  there  are 
not  cases  of  fi-uetus  indtutriales  in  either  case. 

it  may  be  observed,  however,  that  the  evidence  stated  in  the  bill 
of  exceptions  does  not  raise  either  of  these  points. 

We  therefore  think  that,  upon  the  evidence  set  out  in  this  case, 
there  was  nothing  to  warrant  the  jury  in  coming  to  the  conclusion 
that  the  defendant  received  more  than  his  just  share  witliin  the 
meaning  of  the  Act ;  and  that  the  direction  of  the  learned  Judge 
as  to  the  second  issue  was  therefore  wrong.  And  we  also  think 
that  there  was  no  conclusive  or  sufiScient,  or  indeed  any,  evidence 
that  he  had  the  care  and  management  of  the  farm  for  their 
common  profit,  as  averred  in  the  declaration.  We  therefore  think 
that  there  should  be 

Judgment  to  reverse  the  "iudgment  of  Q.  B,y  and  for  a 
venire  de  novo. 


IN    THE    QUEEN^S    BENCH. 


1851.  DOE  D.  NEWMAN  v.  KUSHAM  (1). 

'^"•y  2®-  (17  Q.  B.  723—736;  S.  C.  21  L.  J.  a  B.  139;  16  Jur.  3o9.) 

1852.  ^ 

Jan.  13.  A  purchaser  from  the  devisee  of  one  who  had  made  a  voluntary  oonvey- 

aiice  in  his  lifetime  is  not  entitled,  under  stat.  27  Eh'z.  c.  4,  to  avoid  the 

[  723  ]  voluntary  conveyance  (2). 

Ejectment.  On  the  trial,  before  Martin,  B.,  at  the  Wiltshire 
Spring  Assizes,  1851,  the  verdict  passed  for  the  plamti£f,  subjecl  to 
leave  to  move  to  enter  a  verdict  for  the  defendant. 


(1)  Cited,  Godfrey  v.  Pooit  (1888)  13         (2)  See  now  Voluntary  Oonveyi 
App.  Cua.  604,  d7  L.  J.  P.  C.  78.— A,  0.      Act,  1893  (56  &  67  Vict.  c.  21).— A.  C. 
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CrowdeVy  in  the  ensuing  Terra,  obtained  a  rule  nisi  accordingly,        dor  d. 
against  which,  in   Trinity   Term,  1851,  Montague  Smith  showed  r. 

cause  (0 ;  and  Crawder  and  *Bar9tow  were  heard  in  support  of  the      ^^sham. 
mle.    The  facts  and  arguments  are  so  fully  stated  in  the  judgment 
as  to  render  any  more  detailed  report  unnecessary. 

Cur,  adv.  vult. 

Lord  Campbell,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

The  facts  appear  to  be  as  follows. 

John  Newman,  being  seised  in  fee,  by  deed,  8rd  July,  1838, 
covenanted  to  stand  seised  to  himself  for  life,  remainder  to  Sarah 
Newman  (his  daughter-in-law)  for  life,  remainder  to  George 
Newman  (his  grandson),  the  lessor  of  the  plaintiff,  in  fee.  On 
16th  March,  1844,  John  Newman  made  his  will,  and  devised  the 
premises  to  Sarah  Newman  for  life,  remainder  to  Thomas  Morse 
in  fee. 

John  Newman  was  buried  on  19th  March,  1844.  On  the 
5th  April,  1847,  Sarah  Newman  and  Thomas  Morse  sold  and 
conveyed  the  premises  to  the  defendant  for  lOOZ.  Sarah  Newman 
died  on  2nd  May,  1849. 

A  verdict  was  found  for  the  plaintiff;  and  a  rule  nm  has  been 
obtained  to  enter  a  verdict  for  the  defendant. 

The  deed  of  John  Newman  is  admitted  to  be  voluntary :  and  the 
question  is,  whether  the  defendant  is  such  a  purchaser,  within 
Stat.  27  Eliz.  c.  4,  as  to  be  entitled  to  treat  that  deed  as  fraudulent 
and  void. 

The  principle  on  which  voluntary  conveyances  have  been  held 
uniformly  to  be  fraudulent  and  void  as  against  subsequent  purchasers 
appears  to  be,  that,  by  selling  the  property  for  a  valuable  con- 
sideration, the  seller  so  entirely  repudiates  the  former  voluntary 
conveyance,  and  shows  his  intention  to  sell,  as  that  it  shall  he 
taken  conclusively,  against  him  and  the  person  to  whom  he 
•conveyed,  that  such  intention  existed  when  he  made  the  con-  [  '725  ] 
veyance,  and  that  it  was  made  in  order  to  defeat  the  purchaser. 
Such  deeds  have  been  held  fraudulent  and  void  as  against  such 
purchasers  even  when  they  have  had  notice  of  them  :  Doe  d.  Otley 
V.  Manning  (2).  Where  the  same  person  executes  the  voluntary 
conveyance  and  afterwards  sells  and  conveys  the  property,  the 
application  of  the  principle  is  obvious  and  easy.     But  where  the 

(1)  28th  May.    Before  Lord  Camp-      Erie,  JJ. 
bell,  Ch.  J.,  Patteeon,  Coleridge  and         (2)  9  E.  B.  603  (9  East,  69). 
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ix>B  d.       seller  is  a  different  person  from  him  who  executed  the  voluntary 
Mbwman 

9.  conveyance  it  is  quite  otherwise ;  for  the  acts  of  one  man  cannot 

RusHAM.      ^Yioyr  the  mind  and  intention  of  another. 

The  question,  whether  the  statute  of  Elizabeth  applies  to  a 
purchaser  from  the  heir  or  devisee  of   one  who  has  made  a 
voluntary  conveyance,  is  discussed  in  the  last  edition  of  Sugden 
On  Vendors  and  Purchasers,  pp.  927  et  seq.  (i),  and  the  authorities 
are  there  collected.     The  learned  author  concludes  by  observing 
(p.  928) :  "  Still  the  rule  has  never  been  carried  to  this  extent,  that 
a  father's  h(ma  fide  conveyance  of  the  fee  or  of  any  partial  interest, 
although  voluntary,  can  be  set  aside  by  a  sale  by  the  devisee  or 
heir-at-law  of  the  father.      The  rule  properly  confined  to  trans- 
actions really  fraudulent,  or  fraudulently  kept  on  foot,  seems  to  be 
open  to  no  solid  objection,  and  it  is  not  likely  to  be  carried  further.** 
BwireVs  case  (2)  is  supposed  to  have  decided  this  point  in  favour 
of  the  purchaser  from  a  person  different  from  him  who  made  the 
voluntary  conveyance.    The  facts  of  that  case,  however,  do  not 
warrant  any  such   conclusion.    There,  the  grandfather,  on   the 
marriage  of  the  father,  covenanted   to  demise  the  premises  in 
[  *726  ]       question  *to  the  father,  and  by  indenture  afterwards  did  demise 
them  to  the  father  for  1,000  years.     The  father,  seven  years  after- 
wards, assigned  the  lease  to  his  son,  then  an  infant,  to  the  intent 
that  it  should  not  be  merged  by  descent  of  the  reversion,  and 
with  a  colourable  intent  that  the  infant  should  pay  debts:  the 
grandfather  died ;  the  father  entered  and  took  the  profits  ;  and 
nothing  was  done  by  the  son  under  the  assignment  of  the  lease. 
Afterwards  the  father  sold  the  land  in  fee  to  a  purchaser  for  a  large 
sum  of  money :  and  it  was  held  that  the  purchaser  should  avoid  the 
lease  for  1,000  years,  and  the  assignment.     Now  it  is  obvious  that 
it  was  quite  sufficient  to  avoid  the  assignment  of  the  lease  by  the 
father  ;  for,  as  soon  as  that  assignment  was  out  of  the  way,  the  lease 
for  1 ,000  years  would  be  merged  in  the  inheritance,  and  so  there  was 
nothing  on  which  it  was  necessary  that  the  statute  of  Elizabeth 
should  operate  but  the  voluntary  assignment  which  was  made  by  the 
same  person  who  afterwards  sold  and  conveyed  the  fee  to  a  purchaser. 
Certainly  the  report  stales  the  first  resolution  in  the  case  to  le 
that  (»)  ''  it  is  not  necessary  that  he  who  sells  the  land  should 
make  the  former  fraudulent  estate,  or  incumbrance ;  but,  be  the 
estate,  &c.  fraudulent  ut  supra,  whosoever  sells   (makes)   it,  the 

(1)  nth  ed.  (3)  6  Go.  Hep.  72  b. 

(2)  6  Ca  Bep.  72  a. 
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purchaser  shall  avoid  such  fraudulent  estate  &c."     The  resolution       DoRd. 
is  entitled  to  great  respect :  but,  as  it  goes  beyond  what  is  required        ^^^ 
by  the  facts  of  the  case,  we  do  not  consider  it  to  be  conclusive.  Rusham. 

And,  further,  the  second  resolution  in  Ihn-reVs  case  (i)  is  quite 
in  accordance  with  the  view  we  have  just  taken;  *for  it  is  there  [  ^727  ] 
said :  "  It  was  resolved,  that  although  the  father  had  nothing  in  the 
inheritance  of  the  land  at  the  time  of  the  assignment  of  his  term, 
but  the  whole  estate  of  inheritance  was  then  in  the  grandfather; 
yet  when  the  grandfather  died,  and  the  father  sold  the  land,  his 
vendee  shall  avoid  the  said  term  by  the  said  act  (the  said  assign- 
ment  on  the  evidence  being  taken  to  be  fraudulent),  for  if  he  had 
bargained  and  sold  the  said  term  only,  the  bargainee  should  have 
avoided  the  said  fraudulent  assignment,  and  by  consequence  the 
vendee  of  the  whole  fee  simple  shall  avoid  it."  Now,  if  the  term 
only  had  been  sold,  it  would  plainly  have  been  sold  by  the  same 
person  who  made  the  fraudulent  assignment. 

In  the  case  of  Richards  v.  Lewis  and  Doe  d.  Richards  v.  Lenis  (2) 
(reported  in  the  15th  volume  of  the  Jurist,  p.  512,  and  in  20  L.  J. 
C.  P.  177)  the  Court  of  Common  Pleas  commented  upon  BnrreVs 
case  (3).  The  first  action  was  detinue  for  title  deeds ;  the  second 
for  the  land  itself.  The  facts  were  as  follows.  Mrs.  Joseph, 
having  a  lease  for  years,  in  May,  1829,  by  a  voluntary  conveyance 
in  contemplation  of  marriage  with  Mr.  Saunders,  but  without  his 
knowledge,  conveyed  to  trustees  for  herself  for  life,  with  remainder 
to  her  son  Bhj  s  Morgan  by  a  former  marriage,  and,  if  he  should 
die  without  leaving  issue,  to  Llewellyn  Jenkins  absolutely.  She 
afterwards  married  Mr.  Saunders;  and,  in  1887,  she  and  her 
husband  conveyed  to  Howard  as  trustee  for  themselves  and  the 
survivor  for  life,  with  remainder  to  Ehys  Morgan  absolutely. 
Bhys  Morgan  died,  without  issue,  in  1841,  having  disposed  of  the 
remainder,  which  *he  considered  he  had  absolutely  under  the  deed  [  '728  ] 
of  1887,  to  the  lessor  of  the  plaintiff,  who  before  the  action  took  an 
assignment  from  Howard  the  trustee  of  the  legal  interest.  In 
December,  1840,  Mrs.  Saunders,  having  survived  her  husband,  by 
deed  of  assignment  mortgaged  the  term  to  the  defendant,  con- 
cealing from  him  the  previous  settlements.  In  1842  she  died, 
having  bequeathed  the  term  to  Llewellyn  Jenkins,  who,  in  1843, 
conveyed  the  equity  of  redemption,  and  all  his  interest  in  the  term, 
to  the  defendant.     The  plaintiff  had  a  verdict  in  each  case.     In 

(1)  6  Co.  Bep.  72  b.  P)  6  Co.  Rep.  72  a. 

(2)  Sisoe  reported,  11  C.  B.  1035. 
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DoRd.       the  action  of  ejectment  the  C!ourt  held  that  the  deed  of  1829  was 
V,  good ;  and  that  Mrs.  Saunders,  at  the  time  of  her  marriage,  had 

BusHAM.      Qj^jy  ^  |-|g  estate  ;  that  her  husband  could  not  be  considered  as  a 
purchaser  within   the  statute  of  Elizabeth;  and  that,  on  Mrs. 
Saunders's  death,  the  conveyance  by  her  and  her  husband  iu  1837 
and  her  mortgage  in  1840  were  at  an  end ;  and  the  defendant  by 
the  conveyance  from  Llewellyn  Jenkins  had  established  his  title : 
therefore  a  nonsuit  was  directed.     This  decision  does  not  touch 
the  resolution  in  BurreVs  case  (i).     In  the  action  of  detinue  a  new 
trial  was  directed  on  the  ground  of  surprise  as  to  the  question  of 
sufficient  search  having  been  made  for  the  deed  of  1829.    In  that 
case  it  was  urged  by  counsel  for  the  defendant  that,  as  the  deed  of 
1829  was  not  proved,  the  defendant  was  entitled ;  for  that  the  deed 
of  1887   was  voluntary  only,  and  was  done  away  with  by  the 
subsequent  mortgage  in  1840 ;  and  for  this  BurreVt  case  (i)  was 
relied  on.     The  Court  considered  that,  by  the  deed  of  1837,  the 
husband  had  divested  all  the  wife*s  interest ;  and  the  case  did  not 

[  ^729  ]  therefore  turn  on  ^BuireVs  case  (l) :  but  in  the  course  of  the 
argument  Mr.  Justice  Williams  said  :  ''  Suppose  a  devise  by  the 
person  making  the  voluntary  conveyance,  could  his  devisee,  or  his 
heir,  revoke  it  by  a  sale  ?  Where  there  is  no  actual  fraud,  must 
not  the  revoking  conveyance  be  made  by  the  same  person  who 
made  the  voluntary  conveyance  ?"  (2)  The  Lord  Chief  Justice 
Jbrvis  also,  in  giving  judgment,  said  (2) :  ^^  BurreVs  case  is  misunder- 
stood." ''  It  does  not  appear  that  the  Courts  at  that  time  held 
mere  voluntariness  a  badge  of  fraud  ;  they  do  not  say  that  every 
voluntary  deed  is  fraudulent.  Lord  Coke  says,  '  I  acquainted 
Popham,  Ch.  J.,  with  this  resolution,  and  he  allowed  well  of  it, 
and  said  it  was  well  done  to  construe  the  said  Act  in  suppression  of 
fraud ;  and  (as  he  told  me)  it  was  adjudged  before  him  and  his 
companions.  Justices  of  the  King*s  Bench,  that  where  a  man  in  a 
secret  manner  made  an  estate  to  the  use  of  his  wife  for  her 
jointure,  by  fraud  and  covin,  to  defeat  a  purchaser,  to  whom  he 
intended  to  sell  the  land,  that  in  such  case,  if  the  fraud  be  proved 
in  evidence  or  confessed  in  pleading,  the  purchaser  should  avoid 
such  estate.'  It  is  clear  from  this  that  cases  of  actual  fraud  alone 
were  in  their  consideration.  It  is  plain  the  deed  was  proved  to  he 
fraudulent  in  fact  there,  and  not  that  the  subsequent  execution  of 

(1)  6  Co.  Rep.  72  a,  cori-esponds  in  effect  with  that  in  the 

(2)  15  Jur,  513,  514.    The  report      Jurist,  but  does  not  contain  the  sum 
of  the  judgment  in  U  C.  B.   1035,      language* 
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a  deed  for  a  valuable  consideralion  was  deemed  to  stamp  a  prior       Dob  d. 

Newmaw 
voluntary  deed  with  fraud.     There  was  fraud  in  fact  there,  and  not  ^. 

RUSHAM. 


[  •'SO  1 


merely  fraud  in  law."  Mr.  Justice  Williams  also,  in  *Kiving 
judgment,  said  (i) :  "  As  to  the  mortgage,  BurreVs  case  (2),  if  good 
law,  shows,  that  where  there  is  actual  fraud  in  a  conveyance,  a 
subsequent  purchase  from  one  not  guilty  of  the  fraud  is  protected  ; 
but  that  case  has  no  application  where  the  fraud  is  only  construc- 
tive. I  agree  with  the  opinion  of  Wioram,  V.-C.  ;  the  consequence 
of  holding  otherwise  would  be,  that  if  a  father,  wishing  to 
disinherit  an  undeserving  heir-at-law,  made  in  his  lifetime  a 
conveyance  by  way  of  gift  to  his  younger  children,  the  heir  upon 
his  death  might  nevertheless  nullify  this  deed  by  a  sale,  and 
pocket  the  purchase  money." 

The  opinion  alluded  to  of  Vice-Chancellor  Wioram  is  to  be  found 
in  Parker  v.  Carter  (3) ;  but  it  does  not  appear  by  the  report  on  what 
p^round  the  learned  Yice-Chancbllor  proceeded.  There,  a  sale 
had  been  made  by  a  surviving  wife  of  her  own  lands  after  a 
voluntary  deed  and  fine  by  husband  and  wife ;  and  it  was 
contended  that  the  statute  of  Elizabeth  applied,  and  BurreVs 
case  (2)  was  relied  on.  Two  answers  were  made :  1st.  That  the 
deed  and  fine  were  not  voluntary,  for  that  the  joining  by  husband 
and  wife  was  a  good  consideration  for  the  act  of  each.  2nd.  That 
the  sale  was  not  by  the  same  party.  The  Vicb-Chancbllor  merely 
said  that  the  objection  was  answered,  but  did  not  say  on  which 
ground. 

No  other  case  is  reported,  so  far  as  we  have  been  able  to  find,  in 
which  this  point  has  been  determined  one  way  or  the  other,  except 
that  of  Jones,  lessee  of  *Moffett,  v.  Wlnttaker(4).  There  William  t  ^^^i  ] 
Smith,  by  a  voluntary  deed,  in  1820,  conveyed  after  his  death  to 
Barton  Smith  in  fee ;  then,  by  another  voluntary  deed,  in  1828,  he  con- 
veyed after  his  death  to  Richard  Smith  in  fee  ;  then  by  a  third  deed, 
in  1830,  he  conveyed  to  the  defendant,  professedly  for  500/.  expressed 
to  be  paid  in  money  and  300Z.  in  bonds.  Bichard  Smith  became 
l>ankrupt  in  1887  ;  and,  in  1839,  his  assignees  sold  to  the  plaintiff  for 
valuable  consideration.  William  Smith  died  in  1840 ;  and,  the 
defendant  having  got  into  possession,  the  plaintiff  brought  his 
ejectment.  The  jury  found  that  no  money  was  paid,  or  bonds 
given  by  the  defendant,  and  the  deed  to  him,  in  1830,  was  really 
fraudulent,  and  made  colourably,  to  defeat  the  deed  to  Bichard 

(1)  15  Jar.  515.  (H)  67  B.  K.  100  (4  Hare,  400).. 

(2)  6  Co.  Bep.  72  a.  (4)  Longf.  &  T.  141. 
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Dob  d.       Smith,  in  1828.    But  the  defendant  contended  that,  though  he  had 
i;.  no  title  himself,  the  lessor  of  the  plaintiff  had  none,  for  he  claimed 

RusHAM.  under  a  voluntary  conveyance  to  Kichard  Smith,  in  1828,  which 
could  not  defeat  the  voluntary  conveyance  to  Barton  Smith  in 
1820.  The  case  was  tried  before  Bichards,  6. ;  and  the  plaintiff 
had  a  verdict ;  and,  on  motion  to  set  it  aside  and  enter  a  verdict 
for  the  defendant,  the  Court  held  that  the  plaintiff  was  entitled  to 
recover,  saying  that  it  was  held  in  BunrVs  case  (i),  and  ever  since, 
that  a  purchaser  for  value  should  avoid  a  prior  voluntary  convey- 
ance, although  made  by  a  different  person  from  the  seller  to  him. 
The  Chief  Baron  Bradt  is  reported  to  have  stated  that  the  defendant 
was  grantee  of  a  prior  deed,  executed  for  a  voluntary  consideration, 
which  is  a  mistake  of  fact,  though  it  is  not  material  to  the  legal 

[  •782  ]       point.     Baron  *Richards  puts  it  thus :  "  The  defendant  relies  upon 
an  instrument  founded  on  fraud ;  not  only  as  under  the  statute  but 
ns  being  actually  fraudulent.     I  certainly  was  myself  of  opinion 
that  this  instrument  was  obtained  in  the  year  1830,  from  a  weak 
old  man,  and  by  gross  contrivances  for  a  very  unworthy  purpose; 
and  so  far  as  the  application  to  set  aside  this  verdict  goes,  I  think 
it  should  be  refused."     This  observation  shows  only  the  weakness 
of  the  defendant's  own  title ;  but  it  does  not  touch  the  question  as 
to  the  infirmity  of  the  plaintiff's  title,  on  wliich  the  defendant  had 
a  right  to  insist.     If  there  had  been  no  prior  deed  of  1820  to 
Barton  Smith,  and  the  deed  to  Bichard  Smith,  though  voluntary, 
had  been  the  first  in  order  of  time,  no  doubt  it  would  have  pre- 
vailed against  the  defendant's  deed  of  1880,  because  that  deed  was 
fraudulent  in  fact :  and  it  would  also  have  prevailed  against  any, 
even  bond  fide,  sale  and  conveyance  made  after  1839,  when  Richard 
Smith's  assignees  sold  for  value,  because  it  has  been  constantly  held 
thnt  if  the  person  to  whom  a  voluntary  conveyance  is  made  sells  and 
conveys  for  value,  that  which  was  in  its  creation  a  voluntary  convey- 
ance, and  voidable  by  a  purchaser,  becomes  good  and  unavoidable 
by  matter  ex  post  facto,  and  will  be  considered  as  made  upon  valuable 
consideration :  Prodgers  v.  Langham  (2),  and  other  cases,  cited  in 
Sugd.  Vendors  and  Purchasers,  p.  937  (3).     This  however  is  not  by 
the  operation  of  the  statute  of  Elizabeth,  but  rather  by  excluding 
that  operation. 

The  case  of  Jones,  lessee  of  Moffett,  v.  Whitlaker  (4)  is  doubtless 

r  *73H  ]       an  authority  for  the  defendant  in  this  case :  but,  *with  the  most 

(1)  6  Co.  Hep.  72  a.  (3)  11th  ed. 

(2)  1  Sid.  133.  (4)  Longf.  &  T.  141. 
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sincere  respect  for  the  learned  Judges  by  whom  it  was  decided,  we       Dok  d. 
cannot  consider  it  as  good  law.     It  would  go  the  length  of  holding  «. 

that,  if  there  be  ten  voluntary  conveyances,  by  the  same  man,  to      ^usham, 
ten  different  individuals,  whichever  of  them  could  first  contrive  to 
sell  the  property  should  prevail  against  the  others.     When  a  man 
who  has  made  a  voluntary  conveyance  afterwards  sells  to  a  bond 
fide  purchaser,  it  may  well  be  considered  that,  as  the  statute  avoids 
the  voluntary  conveyance,  the  seller  always  had  the  estate  in  him, 
and  has,  at  the  time  of  the  sale,  that  which  he  can  convey  to  the 
purchaser :  but  it  does  not  follow  that  he  has  any  estate  in  him 
which  he  can  convey  to  any  one  but  a  purchaser  for  value.     He 
clearly  has  not  any  such  estate.     Therefore  in  the  case  of  Jones^ 
lessee  of  Moffett,  v.  Whittaker  (i)  William  Smith  had  not  any  estate 
in  1828  which  he  could  convey  to  Richard  Smith  (Richard  not 
beinj?  a  purchaser  for  value) ;  for  he  had  already  conveyed  away  the 
estate  to  Barton  Smith.     So,  in  the  present  case,  John  Newman, 
when  he  made  his  will  in  1844,  had  no  estate  which  he  could 
devise  to  Thomas  Morse;  for  he  had  already  conveyed  it  to  the 
lessor  of  the  plaintiff;  and,  if  Thomas  Morse  took  nothing  under 
the  will,  how  is  it  possible  that  by  selling  to  the  defendant  he  could 
convey  anything  to  him  ?    We  presume  it  is  not  supposed  that  a 
second  grantee  without  consideration,  or  a  devisee,  the  testator 
having  before  his  will  conveyed  away  his  interest  without  con- 
sideration, has  a  power  of  appointment  in  favour  of  a  purchaser 
for  value,  although  no  legal  interest  in  the  property  has  ever  vested 
in  him. 

When  we  consider  the  consequences  which  would  follow  from  the  [  ^'^^  ] 
doctrine  contended  for  as  regards  a  purchaser  from  an  heir,  we  may 
well  pause  before  we  assent  to  it.  We  may  put  such  a  case  as  the 
following.  A.,  tenant  for  life  of  large  estates  under  his  marriage 
settlement,  with  remainder  to  his  first  son  in  tail,  has  also  unsettled 
estates  in  fee.  He  has  several  sons  and  daughters.  He  makes  a 
voluntary  conveyance  of  his  unsettled  estates  to  himself  for  life, 
remainder  to  his  younger  children.  A.  dies.  His  eldest  son 
succeeds  to  the  large  settled  estates  under  the  marriage  settlement 
of  his  father.  It  is  plain  that  he  takes  nothing  in  the  others, 
either  as  heir  or  otherwise.  But  he  makes  a  sale  of  those  others 
to  a  bond  fide  purchaser.  According  to  the  doctrine  contended  for, 
the  purchaser  shall  avoid  the  father's  voluntary  deed,  and  take 
away  from  the  younger  children  the  estates  in  which  their  father 

(I)  Longf.  &  T.  141. 
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DoBd.       had  the  fee  and  had  conveyed  it  to  them.    The  eldest  son  shaU  put 
9.  the  purchase  money  into  his  pocket,  and  his  brothers  and  sisters 

RU8HAII.      gjjj^ji  jjg  beggars.    This  is  a  monstrous  consequence  ;  and  yet  there 
is  no  escaping  from  it,  if  the  doctrine  contended  for  be  law. 

There  is  indeed  this  difference  between  the  case  of  a  purchaser 
from  an  heir  and  that  of  a  purchaser  from  a  devisee,  that,  in  the 
former  case,  the  ancestor  has  done  no  act  whereby  he  has  shown 
any  intention  to  repudiate  his  voluntary  conveyance,  whereas  in 
the  latter  the  testator  has  done  such  an  act  by  the  devise  in 
his  will. 

But  that  act  of  devising  does  not  show  any  intention  in  his 
mind  to  sell  the  property,  nor  that  his  devisee  shall  sell  it.  It 
r  *735  ]  j^g  not  show  that  he  at  any  time  *contemplated  a  sale ;  and 
therefore  it  cannot,  by  reference  to  the  time  of  the  voluntary 
conveyance  being  made,  raise  the  inference  that  he  intended  to 
defraud  purchasers.  In  truth  neither  heir  nor  devisee  in  such  a 
case  has  any  estate  in  him,  and  therefore  cannot  possibly  pass  any 
to  a  purchaser. 

The  case  of  Warburton  v.  Tioveland  (i)  in  the  House  of  Lords  was 
much  relied  on  in  the  decision  of  Jones,  lessee  of  Mofett,  v. 
Whittaker  (2).  That  case  however  turned  on  the  Registry  Acts, 
and  on  the  construction  to  be  put  on  the  express  enactments  con- 
tained in  them.  It  was  held  that  want  of  registry  made  all  deeds 
affected  by  it  void  as  against  purchasers,  not  only  from  the  persons 
making  those  deeds,  but  from  those  who  were  entitled  to  the  estates 
supposing  those  deeds  not  to  have  been  made.  Upon  reading  the 
opinion  of  the  Judges  delivered  by  Tindal,  Ch.  J.  in  that  case,  it 
will  be  found  to  turn  entirely  upon  the  particular  Acts  of  Parlia- 
ment under  discussion,  and  not  to  be  any  authority  for  the  doctrine 
now  contended  for  under  the  statute  of  Elizabeth. 

Upon  the  whole,  we  are  all  clearly  of  opinion  that  a  purchaser 
from  the  devisee  of  one  who  has  made  a  voluntary  conveyance  in 
his  lifetime  is  not  within  the  statute,  and  that  this  rule  to  enter  a 
verdict  for  the  defendant  must  be  discharged. 

We  have  deferred  giving  judgment  in  this  case  for  several  Terms, 
from  our  respect  for  the  decision  of  the  Irish  Court  of  Exchequer 
in  Jones,  lessee  of  Moffett,  v.  Whittaker  (2),  and  from  a  desire,  after 
[  *7S6  ]  an  attentive  examination  *of  all  the  authorities  upon  the  subject,  to 
state  fully  the  grounds  on  which  we  feel  ourselves  bound  to  differ 
from  that  decision.  Having  heard  of  a  misconception  which  arose 
(1)  2  Dow  &  01.  480.  (2)  Longf.  &  T.  141. 
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on  a  former  occasion  when  I  objected  to  the  citation  of  a  decision       Dok  d. 
of  an  Irish  Court  on  a  mere  point  of  practice,  I  beg  now  to  state        "^man 
that,  in  my  opinion,  the  defendant's  counsel  were  fully  justified  in      R^sham. 
citmg  this  decision  of  an  Irish  Court  on  tlie  construction  of  an  Act 
of  Parliament   which  is  common   to   both  parts  of   the  United 
Kingdom.     Our  procedure  and   theirs  are  regulated  by  different 
statutes,  different  rules  and  different  usages ;  and  on  mere  ques- 
tions of  procedure  no  assistance  can  be  derived  in  one  island  from 
the  decisions  of   the  Courts  in  the  other.     But  in   considering 
questions  arising  on  statutes,  or  on  the  great  principles  of  juris- 
prudence, which  we  have  to  interpret  in  common,  I  will  take  upon 
myself  to  say  that  we  shall  always  be  pleased  to  have  assistance 
from  the  decisions  of  our  learned  brethren  in  Ireland,  and  that  we 
shall  treat  with  the  same  deference  a  judgment  pronounced  in  any 
of  the  four  Courts  in  Dublin  as  if  it  had  been  pronounced  in 

Westminster  Hall. 

Ride  discharged. 

GEE  V.  MAYOK,  &c.  of  MANCHESTER.  issi. 

(17  Q.  B.  737--74i> ;  S.  C.  21  L.  J.  Q.  B.  242 ;  16  Jui-.  758.)  '  ^^^  ' 

By  will,  executed  before  1838,  testator  devised  and  bequeathed  his  real        ^an,  13. 

and  personal  estate,  to  be  divided  **  equally  amongst  my  children  in  manner  

following  viz.  :  I  will  and  bequeath  to  my  eldest  son  A.  one  seventh  share  [  ^^^  J 
of  my  property,  to  his  heirs,  executors  and  administrators."  Then  followed 
devises  and  bequests  in  the  same  words  to  each  of  testator's  six  other  chil- 
dren. *' And,  in  case  any  of  my  sons  or  daughters  die  without  issue,  that 
their  share  retiuns  to  my  sons  and  daughters,  equally  amongst  them ;  and, 
in  case  any  of  my  sons  and  daughters  die  and  leaving  issue,  that  they  take 
their  deceased  parent's  share,  share  and  share  alike."  All  the  seven 
children  survived  the  testator : 

Held,  that  *'  die  "  must  be  construed  to  mean  **  die  in  the  lifetime  of  the 
testator,"  and  consequently  that  each  of  the  children  took  a  fee  simple  in 
one  seventh  of  the  realty,  and  the  absolute  interest  in  one  seventh  of  the 
personalty. 

The  following  case  was,  by  order  of  Knight  Bruce,  V.-C,  stated 
for  the  opinion  of  this  Court. 

William  Gee  was,  at  the  date  of  his  will  and  thence  up  to  and  at 
the  time  of  his  death,  seised  in  fee  simple  of  divers  freehold  estates, 
and  possessed  for  long  terms  of  years,  still  unexpired,  of  divers 
leasehold  estates;  and,  being  so  seised  and  possessed,  the  said 
William  Gee  duly  made  and  published  his  last  will  and  testament 
in  writing,  which  was  executed  and  attested  as  by  law  was  then 
required  to  render  valid  devises  of  real  estates ;  the  material  part 
of  which  was  as  follows. 
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Gbk  ''Furthermore,  I  will  and  bequeath  the  whole  of  my  freehold, 

Mayor  &o.     leasehold  and  personal  property  to  be  divided  equally  amongst  my 

or  Man-      j^^^  ^j^^  affectionate   children  in  manner   and   form   following : 

CHEST  KB. 

that  is  to  say,  I  will  and  bequeath  to  my  eldest  son  Adam  Gee 
one  seventh  share   of  my   property,   to  his  heirs,  executors  and 
administrators ;  and  another  seventh  sbare  I  give  to  my  daughter 
Bophia  Gee,  to  her  heirs,  executors  and  administrators ;  and  another 
seventh  share  to  my  daughter  Mary  Gee,  to  her  heirs,  executorb 
and  administrators ;  and  another  seventh  share  I  give  and  bequeath 
to  my  son  Joseph  Gee,  to  his  heirs,  executors  and  administrators ; 
[  *738  ]       and  ^another  seventh  share  I  give  and  bequeath  to  my  daughter 
Ann  Gee,  to  her  heirs,  executors  and  administrators ;  and  another 
seventh  share  1  give  and  bequeath  to  my  daughter  Martha  Gee, 
to  her  heirs,  executors  and  administrators;  and  another  seventh 
share  I  give  and  bequeath  to  my  daughter  Elizabeth  Gee,  to  her 
heirs,  executors  and  administrators :  and,  in  case  any  of  my  sous 
or  daughters   die  without  issue,  that  their  share  returns  to  mj 
sons  and  daughters,  equally  amongst  them ;  and,  in  case  any  of 
my  sons  and  daughters  die  and  leaving  issue,  that  they  take  their 
deceased  parent's  share,  share  and  share  alike." 

The  said  testator  departed  this  life  on  the  14th  day  of 
July,  1828,  without  having  in  any  way  revoked  or  altered  his 
said  will,  leaving  him  surviving  his  said  seven  children  therein 
named:  and  his  executrix  and  executors  duly  proved  his  said 
will  after  his  death  in  the  proper  Ecclesiastical  Court,  and 
assented  to  the  bequests  made  by  his  said  will  of  the  leasehold 
property. 

One  of  the  said  seven  children  of  the  said  testator  has  since  died 
intestate,  and  leaving  him  surviving  an  eldest  son,  who  is  heir-at- 
law,  and  several  other  children :  and  administration  of  the  estate 
and  effects  of  such  deceased  child  has  been  granted  to  his  said  eldest 
son,  by  the  proper  Ecclesiastical  Court.  The  questions  for  the 
opinion  of  this  Court  are: 

First :  Whether  the  eldest  son  and  heir-at-law,  or  all  the  children, 
of  the  said  deceased  child  of  the  said  testator,  is  or  are  entitled  lo 
such  deceased  child's  share  in  the  freehold  estates  of  which  the 
iraid  testator  died  seised  in  fee? 

Secondly :  Whether  the  eldest  son  and  administrator,  or  all  the 
[  *739  ]      children,  of  such  deceased  child,  is  or  are  ^entitled  to  such  deceased 
child's  share  in  the  leasehold  estates  of  which  the  said  testator  died 
possessed  for  terms  of  years  ? 
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The  case  was  argued  in  last  Michaelmas  Term  (i).  obb 

V. 

,       , ,  Mayor  &c. 

CrowdeTy  for  the  eldest  son :  of  Man- 

CHESTER. 

The  first  part  of  the  will,  standing  alone,  would  in  express  words 
give  to  each  of  tlie  seven  children  an  estate  in  fee  in  the  realty, 
and  the  whole  interest  in  the  personalty.     Then  follow  the  provisions 
that  '*  in  case  any  of  my  sons  or  daughters  die  without  issue  *' 
their  share  shall  go  over.     That  cannot  operate  as  an  executory 
devise  displacing  the  fee ;  for,  if  it  is  so  construed,  the  event  in 
which  it  is  to  happen  is  an  indefinite  failure  of  issue,  and  is  too 
remote.     If  the  will  stopped  there,  it  might  be  construed  as  giving 
each  of  the  children  of  the  testator  an  estate   tail  in  the  realty 
with  remainder  over ;  but  then  the  will  goes  on  to  say,  ''  and  in 
case  any  of  my  sons  and  daughters  die  and  leaving  issue,  that  they 
take  their  deceased  parent's  share,  share  and  share  alike."     That 
devise  is  inconsistent  with  the  deceased  parents  taking  an  estate 
tail.     The  only  way  of  reconciling  these  inconsistent  devises  is  to 
construe  the  death,  with  or  without  leaving  issue,  mentioned  in 
the  will,  as  meaning  death  in  the  lifetime  of  the  testator.     Such  a 
construction  has  been  adopted  in  similar  cases:  Doe,  lessee  of 
Lifford,  V.  Spairow  (2),  Clayton  v.  Lowe  (3),  Da  Costa  v.  Keir  (4), 
Sl€ule  V.  Milner  (5).     The  devise  to  each  child  of  the  testator,  his 
heirs,  executors  and  administrators,  cannot  be  cut   down  to   an 
estate  for  life  by   the  devise  over  in  case  the  child  die  without 
leaving  issue ;  such   a  devise  *over  can  operate  only  by  way  of       [  *740  ] 
executory  devise,  or  by  cutting  down  the  previous  estate  to  an 
estate  tail:  Doe  d.  Cadogan  v.  Ewartifi). 

JJarstow,  for  the  younger  children  (7) : 

The  testator  uses  words  clearly  showing  an  intention  that  all  the 
issue  of  each  of  his  children  shall  take  their  parent's  share,  share 
and  share  alike;  and  it  is  sought  to  defeat  this  devise  by  inter- 
polating the  words  "  in  my  lifetime"  after  the  word  '*  die."  The 
authority  mainly  relied  on  for  this  is  Clayton  v.  Lowe  (3),  a  case 
which  has  been  much  commented  upon  in  2  Jarman  on  Wills,  691. 
The  effect  of  the  whole  will  taken  together  is  a  devise  of  one  seventh 

(1)  November     11.      Before  Lord          (6)  45  R.  R  789  (7  Ad.  &  El.  636). 
Campbell,  Ch.  J.,  Patteson  and  Cole-  (7)  WilUs  appeared  for  some  of  the 
riHgft,  JJ.  younger     children ;    but,     as    their 

(2)  13  East,  359.  interest    was    the    same,   the  OoT7KT 

(3)  24  B.  B.  509  (5  B.  &.Ald.  636).        declined    to    hear    more    than    one 

(4)  27  it  H.  93  (3  Buss.  360).  counsel. 

(5)  4  Madd.  144. 
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Gib         of  the  realty  and  personalty  to  each  child  for  life,  with  remainder 

Mayor  fcc.    ^^  ^  ^^^  realty,  and  an  executory  bequest  as  to  the  persoualty,  to 

^»J?^J      the  children  of  that  child,  if  he  has  any,  as  tenants  in  common; 

and,  if  the  child  has  no  children,  to  the  rest  of  the  testatofs 

children. 

(Pattkson,  J.,  referred  to  Barker  v.  Barker  (i). 

Crou'der  was  heard  in  reply- 

Cur.  adv.  vult. 

Lord  Campbell,  Ch.  J.  now  delivered  judgment : 

The  will  of  the  testator  in  this  case  contains  the  following  words : 
"Furthermore,  I  will  and  bequeath  the  whole  of  my  freehold, 
leasehold  and  personal  property  to  be  divided  equally  amongst  my 
dear  and  affectionate  children  in  manner  and  form  following :  that 
[  *74i  ]  "^is  to  say,  I  will  and  bequeath  to  my  eldest  son  Adam  Gee  one 
seventh  share  of  my  property,  to  his  heirs,  executors  and  adminis- 
trators." Then  follow  devises  and  bequests,  in  the  very  same 
words,  of  one  seventh  to  each  of  his  other  six  children.  No  doabt 
these  words,  without  more  added,  will  pass  the  fee  simple  in  one 
seventh  of  the  freeholds,  and  the  absolute  interest  in  one  seventh 
of  the  leaseholds,  to  each  of  the  children:  and  such  must  have 
been  the  testator's  meaning;  because,  though  the  word  "heirs**  id 
capable  of  two  senses,  and  may  from  other  parts  of  the  will  have 
the  sense  of  ''  heirs  of  the  body  "  attached  to  it,  the  words  "  execu- 
tors and  administrators  "  are  not  capable  of  two  senses,  and  must 
be  intended  (though  not  necessary  for  that  purpose)  to  pass  the 
whole  interest.  Then  follow  these  words :  '*  And,  in  case  any  of 
my  sons  or  daughters  die  without  issue,  that  their  share  returns  to 
my  sons  and  daughters,  equally  amongst  them ;  and,  in  case  any  of 
my  sons  and  daughters  die  and  leaving  issue,  that  they  take  their 
deceased  parent's  share,  share  and  share  alike."  Now  the  former 
part  of  this  clause,  if  it  stood  alone,  would,  according  to  the  case 
Doe  d.  Cadogan  v.  Ewart  (2)  and  the  various  authorities  there  cited 
and  commented  on,  give  to  each  of  the  children  an  estate  tail  in 
the  freehold.  But,  in  this  case,  it  cannot  have  been  intended  by 
the  testator  :  nor  can  that  part  of  the  clause  be  construed  to  give 
an  estate  tail  in  the  freeholds  by  affixing  to  the  word  ''  heirs  **  in 
the  original  devise  the  sense  of  ''  heirs  of  the  body;  "  for  the  latter 
part  of  the  clause  expressly  provides  that,  if  there  be  issue,  they 

(1)  29  B.  H.  91  (2  Sim.  249).  (2)  45  R  R  769,(7  Ad.  &  KL  636). 
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(that  is  all  the  issue)  shall  take  their  parent's  share,  *share  and         Oeb 
share   alike;   so  that,  by  the   latter  part  of  the  clause,  all  the    mayor &c. 
children  of  each  devisee  would  take  their  parent's  share  as  pur-      qhiwter 
chasers,  whereas,  if  tha  former  part  of  the  clause  be  construed  to       [  •742  ] 
give  an  estate  tail,  the  eldest  son  only  would  take  his  parent's 
share,  as  issue  in  tail,  by  descent.     Thus  there  would  be  a  manifest 
inconsistency  and  indeed  contradiction  between  the  two  parts  of 
the  clause. 

If,  therefore,  the  eldest  son  of  the  deceased  parent  takes  all,  he 
must  do  so  as  heir  general  in  respect  of  the  freehold,  and  as 
administrator  in  respect  of  the  leasehold.  On  the  other  hand,  if 
all  the  children  of  the  deceased  parent  are  to  take,  they  must  do  so 
in  one  of  two  ways :  either  by  way  of  executory  devise  and  bequest, 
or  by  holding  that  the  last  clause  cuts  down  their  parent's  interest 
to  an  estate  for  life,  rejecting  the  words  "  heirs,  executors  and 
administrators"  in  the  original  devise  and  bequest. 
First,  with  respect  to  executory  devise. 

An  executory  devise  is  only  good  where  the  whole  estate  is  devised 
in  the  first  instance,  but,  on  the  happening  of  some  contingency, 
such  estate  is  defeated,  and  another  person  is  to  take,  so  that,  but 
for  the  happening  of  the  contingency,  the  first  devisee  could  keep 
the  whole  estate.  Now,  as  regards  the  leaseholds,  the  parent  under 
this  will  would  take  the  interest ;  and,  by  the  former  part  of  the 
last  clause  taken  alone,  without  the  latter  part,  there  might  be  a 
good  executory  bequest  to  the  surviving  brothers  and  sisters  on 
such  parent  dying  "  without  leaving  issue  living  at  the  time  of  his 
death;"  for  so  the  words  if  he  "die  without  issue"  would  be 
construed  in  regard  to  the  leaseholds,  according  to  the  case  of  Foith 
V.  *Chapman  (1) ;  though,  in  regard  to  the  freeholds,  the  same  [  ♦tis  j 
words  would  be  construed  to  mean  an  indefinite  failure  of  issue, 
and  give  an  estate  tail.  But  then  the  parent,  if  he  did  leave  issue 
living  at  the  time  of  his  death,  would  keep  the  whole  interest,  since 
the  contingency  which  was  to  defeat  it  would  not  have  happened. 
But,  when  the  latter  part  of  the  last  clause  is  taken  with  the  former 
part,  as  it  must  be,  it  is  plain  that  the  parent  never  could  keep  the 
whole  estate ;  there  is  no  contingency  at  all ;  one  of  the  events 
specified  in  the  last  clause  must  of  necessity  happen ;  and  the 
estate  of  the  parent  must  be  defeated  at  his  death.  He  must  die 
at  some  time,  and  he  must  die  with  or  without  issue,  in  whatever 
sense  those  words  are  taken ;  and  on  his  death  either  his  brothers 

(I)  IP.  Wins.  663. 
R.B. — VOL.  LXXXV..  42 
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Gkk  and  sisters  or  his  children  must  take.  By  no  possibility  can  he 
Hato'r  kc.  himself  have  and  keep  the  whole  estate  expressly  given  him  by  the 
OP  Mav-  original  devise  and  bequest ;  whereas  such  possibility  is  an  essential 
ingredient  to  make  an  ulterior  limitation  operate  by  way  of  execotory 
devise.  This  will  therefore  cannot  so  operate.  It  is  indeed  argued 
in  Mr.  Jarman's  book,  vol.  2,  p.  691,  commenting  on  Clayton  v. 
Ix>w€  (i)  (which  is  on  all  fours  with  the  present  case),  that  a  testator 
may  by  his  will  give  to  A.  an  estate  of  inheritance  during  his  life, 
though  by  the  same  will  he  makes  his  estate  to  determine  at  his 
death.  At  first  sight  this  looks  very  like  a  contradiction  in  terms ; 
but  it  is  possible  to  conceive  that  there  may  be  a  devise  to  A.  and 
his  heirs,  and  further  that,  if  he  has  not  disposed  of  the  estate  in 
his  lifetime,  and  dies  possessed  of  it,  it  shall  on  his  death  go  over; 
but  that  is  not  the  present  case ;  and  in  truth,  if  all  the  children 
[^lii]  are  to  take,  it  must  be  by  the  second  way  suggested ;  viz. :  *by 
cutting  down  the  estate  of  their  parent  to  an  estate  for  life.  Now 
the  rule  laid  down  by  Lord  Ellbnbobouoh,  in  giving  the  judgment 
of  the  Court  in  Doe  d.  Lifford  v.  Span-ow  (2),  appears  to  us  to  be 
the  true  one.  ''  It  is  material  to  consider  whether  the  devise  to  the 
testator's  son  and  daughter  can  operate  so  as  to  give  effect  to  all 
the  words  he  has  used,  without  rejecting  anything  contained  in  the 
devise,  or  introducing  anything  which  it  does  not  contain  ;  for  there 
can  be  no  rejection  or  introduction,  if  all  the  words  as  they  stand 
can  operate  ;  but  if  all  the  woids  as  they  stand  cannot  operate,  the 
Court  must  introduce  or  reject  as  may  best  answer  what  may 
appear  to  them  to  have  been  the  testator's  intention."  Applying 
this  rule  to  the  present  case,  we  must  see  whether  we  are  compelled 
to  reject  and  so  justified  in  rejecting  altogether  the  words  "  heirs, 
executors  and  administrators  "  in  this  will,  or  whether  we  can  give 
effect  to  those  words,  and  also  to  the  words  in  the  last  clause.  Now 
the  only  mode  of  giving  effect  to  them  all  is  by  treating  the  words 
in  the  last  clause  as  words  of  substitution  only  in  case  of  a  lapse, 
and  referring  the  time  of  the  death  of  the  parent  there  contemplated 
to  the  lifetime  of  the  testator.  This  was  the  construction  adopted 
in  the  case  of  Doe  d.  Lifford  v.  Sparrow  (s),  in  which  case  however 
there  were  other  words  pointing  to  such  a  construction  in  a  sub^- 
quent  limitation,  in  which  the  words  ''  both  dead  at  the  time  of  my 
decease  "  were  used.  The  same  construction  was  also  adopted  in 
Clayton  v.  Lowe  (i),  which  (as  we  have  observed)  is  precisely  the 

(1)  24  R.  R.  509  (d  B.  &  Aid.  636).  (3)  13  East,  359. 

^2}  13  East,  363. 
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same  as  the  present  case.     A  bituilar  construction  was  adopted  in         Qee 

Barker  v.  Cocks  (i),  except  that  in  that  case,  *there  being  an  ante-     MAvou&r. 

cedent  devise  to  a  tenant  for  life,  remainder  to  the  devisee  in     qhib  ^" 

question,  general  words  speaking  of  the  death  of  such  devisee  were       r  *745  j 

held  to  refer  to  his  death  in  the  lifetime  of  the  tenant  for  life.     It 

appears  to  be  an  established  rule  that  where  a  bequest  is  simply  to 

A.,  "  and  in  case  of  his  death  ''  or  ''  if  he  die  "  to  B.,  A.  surviving 

the  testator  takes  absolutely.     See  Powell  on  Devises,  vol.  2,  p.  758 

{3rd  ed.),  and  Williams  on  Executors  (8rd  edition),  p.  1000  (2),  and 

the  cases  there  cited.     The  time  of  dying  is  referred  of  necessity  to 

the  lifetime  of  the  testator ;  otherwise,  as  A.  must  die  at  some  time, 

the  bequest  would  be  cut  down  to  an  interest  for  life.     The  present 

case  seems  to  us  to  be  within  the  same  rule ;  for  the  dying  of  A. 

with  or  without  issue  is  as  certain  and  inevitable  an  event  as  the 

dying  of  A.  simply. 

For  those  reasons  we  are  of  opinion  that  we  must  construe  the 
last  clause  in  this  will  as  referring  to  the  death  of  the  devisees  in 
tlie  lifetime  of  the  testator,  in  order  to  give  effect  to  all  the  words 
of  his  will  and  to  reject  nothing.  In  so  doing  we  are  not  adding  to 
his  will  or  introducing  new  words  into  it,  but  only  construing  the 
words  which  the  testator  has  used  himself;  these  words  as  they 
stand  are  capable  of  referring  to  death  in  his  lifetime  or  to  death 
generally  at  any  time.  We  think  that  the  case  of  Clayton  v.  Loive  (3) 
was  well  decided,  and  shall  certify  that  in  our  opinion  the  eldest 
son  and  heir-at-law  and  administrator,  excluding  the  other  children 
of  the  deceased,  is  entitled  as  well  to  the  freehold  as  to  the  lease- 
hold estates.  ^  certificate  to  that  effect  was  sent. 


HARTFIELD  v.  ROTHERFIELD  (4).  *«'^»- 

^   ^  Nor.  1». 

(17  Q.  B.  746—753,  759—763;  8.  C.  21  L.  J.  M.  0.  65;  16  Jur.  244.)  1852. 

Under  the  Poor  Removal  Act.  1846  (9  &  10  Vict  c.  66),  s.  1,  time  during  •^^*^^ 
which  a  pauper  has  been  in  prison  cannot  be  taken  into  computation  for  the  r  74  •  i 
purpose  of  making  up,  or  for  the  purpose  of  breaking,  a  five  years*  residence. 

Therefore,  where  a  pauper,  having  resided  with  his  family  in  parish  R. 
ten  years,  was  committed  to  a  prison  situate  in  another  parish  on  a  charge 
of  felony,  convicted,  and  confined  in  gaol  in  a  third  parish  under  a  sentence 
of  two  years*  imprisonment,  the  family  continuing  to  reside  in  R.,  and  a 
warrant  was  then  applied  for  to  remove  the  family  from  R.  to  their  place  of 
settlement : 

Held  that  the  time  during  which  the  pauper  had  been  absent  from  the 

(1)  63  R.  R.  17  (6  Beav.  82).  (4)  See  St,  Glare's  Union  v.  Canter^ 

(2)  Pp.  1082,  1083  (4th  ed.).  hury  Union  [1897]  1  Q.  B.  682,  685,  66 
(a)  24  R.  R.  509  (5  B.  ft  Aid.  636).        L.  J.  Q.  B.  471,  O.A. 
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residence  of  liis  family,  and  in  piison,  oufc  of  pnnsh  P.,  before  the  appli(ti- 
tion  for  a  warrant.,  could  not  be  regarded  as  breaking  the  residence  in  R.: 
and  that  the  family  were  iiTemoveable. 

Paui^r  had  resided  in  parish  A.  five  years  next  before  the  application 
after  mentioned,  exclusive  of  a  period  during  which  he  was  in  the  workhoase 
of  that  parish,  and  exclusive  of  two  sevei-al  periods,  of  two  weeks  and  three 
weeks,  during  which  he  was  imprisoned  in  a  house  of  correction  not  in 
parish  A.,  for  misbehaviour  in  the  said  workhouse.  After  completion  of 
the  five  years,  and  while  pauper  still  resided  in  A.,  application  was  made 
for  an  order  of  justices  to  remove  him  from  A.  to  the  place  of  his  settlement: 

Held,  that  the  two  periods  of  imprisonment  were  to  be  excluded,  for  all 
purposes,  in  the  computation  of  the  pauper*8  residence  in  A.,  and  that  he 
was  therefore  irremoveable  under  the  Poor  Removal  Act,  1846,  s.  1 : 

Held  also  that,  but  for  the  proviso  of  sect.  1,  excluding  periods  of 
imprisonment  from  computation,  the  imprisonments  above  described  would 
have  broken  the  residence,  though  the  pauper  was  not  committed  for 
felony,  and  though  he  always,  during  his  absences  from  parish  A.,  intended 
to  return  thither. 


The  following  case  was  stated  by  consent  and  by  order  of  a  Judge, 
under  stat.  12  &  13  Vict.  c.  45,  s.  11. 

On  21st  March,  1851,  an  order  of  two  justices  for  Sussex  was 
obtained,  by  the  parish  officers  of  the  said  parish  of  Botherfield,  for 
[  •Ti?  J  the  removal  of  Sarah  Edwards,  *the  wife  of  James  Edwards,  and 
her  four  children,  from  that  parish  to  the  said  parish  of  Hartfield. 
Notice  of  appeal  having  been  given  in  due  time  &c.,  the  following 
facts  are  stated  for  the  opinion  of  the  Court  of  Queen's  Bench. 

The  parish  officers  of  Hartfield  admit  the  settlement  of  the 
paupers  to  be  in  their  parish,  but  contend  that  they  are  irremoveable 
under  stat.  9  &  10  Vict.  c.  66,  s.  1. 

James  Edwards,  the  husband  of  the  pauper,  had,  up  to  January, 
1851,  resided  continuously  in  the  said  parish  of  Botherfield  for 
more  than  ten  years  without  having  received  relief  from  any  parish ; 
and  his  wife  and  children  were  not  removeable  from  Botherfield 
under  the  said  order  unless  the  following  facts  constitute  a  break 
in  their  residence  there. 

On  8th  January,  a.d.  1851,  the  said  James  Edwards  and  his  said 
wife  were  apprehended  upon  a  charge  of  felony,  and  committed 
from  their  parish  of  residence  to  the  county  gaol  of  the  said  county 
of  Sussex,  situate  at  Lewes  in  the  said  county,  which  gaol  is  about 
eighteen  miles  distant  from  Botherfield.  They  both  remained  in 
prison  there  until  18th  March  last ;  when  they  were  tried  under  a 
commission  of  general  gaol  delivery  at  Lewes  ;  and  James  Edwards 
the  husband  was  convicted  of  the  felony,  and  sentenced  to  two 
years'  Imprisonment  in  a  county  gaol  and  house  of  correction  for 
the  said  county  situate  at  Fetworth  in  the  same  county.     Petworth 
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is  about  fifty  miles  distant  from  Botherfield.      The  said  James    Habtfield 
Edwards  has  ever  since  continued  to  be  imprisoned  in  the  g(iol  at      botuer- 
Petworth   in   execution  of  that  sentence.     Sarah   Edwards  was       '«''i>. 
acquitted  and  discharged,  and  immediately  returned  to  her  previous 
residence  in  the  parish  of  Botherfield,   where  the  children  had 
continued  during  the  absence  in  prison  of  both  ^parents,  and  where       [  *748  ] 
Mrs.  Edwards  and  the  children  still  reside. 

The  paupers  have  no  settlement  other  than  that  of  James 
Edwards  the  husband. 

Incase  the  Court  of  Queen's  Bench  should  be  of  opinion  tliat 
under  the  circumstances  stated  the  paupers,  by  reason  of  such 
imprisonment  of  the  said  James  Edwards  out  of  the  parish  of 
Botherfield,  are  removeable  therefrom,  then  &c. :  agreement  that 
the  said  order  of  justices  shall  be  confirmed  and  judgment  be 
entered  accordingly  at  the  Sessions  next  but  one  &c.,  pursuant  to 
the  statute  ;  but,  if  the  Court  of  Queen's  Bench  should  be  of  opinion 
that  the  paupers  are  irremoveable  from  the  said  parish  of  Bother- 
field, the  said  order  is  to  be  quashed,  and  judgment  accordingly 
entered  at  the  said  Sessions  :  in  either  event,  without  costs  to  either 
party. 

The  case  was  argued  last  Term  on  a  concilium  (i). 

PaihUy,  in  support  of  the  order  of  Sessions  : 

The  general  principle  is  that  removal  breaks  the  residence  ;  and 
neither  the  shortness  of  the  time  of  absence,  nor  the  intention  (if 
without  the  power)  to  return,  makes  any  difference :  Reg.  v. 
Halifax  (2).  The  same  principles  have  been  acted  upon  in  a  later 
case  (8). 

(Lord  Campbell,  Ch.  J. :  Those  decisions  were  on  removals  by 
order  of  justices.) 

In  Reg.  v.  Sal/ord  (4)   the  pauper  had   resided  in   Salford,   the 

removing  parish,  for  thirteen  years  next  before  the  removal,  except 

some  months  during  which,  and  within  the  last  five  years,  he  was 

confined,  under  sentence  for  misdemeanor,  in  a  house  of  correction 

out  of  Balford.     This  Court  held  that  the  *period  during  which  he       L  '^^o  ] 

so  resided  out  of  the  parish  constituted  a  break.     Reg,  v.  Pott 

Shrigley  (5)  was  a  similar  case. 

(1)  November  13th.  Before  Jjord  (3)  See  Reg,  v.  Caldecote,  ante,  p.  339 
Cftinpbell,  Ch.  J.,  Patteson,  Coleridge      (17  Q.  B.  52). 

and  Wightinaii,  JJ.  (4)  12  Q.  B.  106. 

(2)  76  R.  B.  221  (12  Q.  B.  111).  (o)  76  B.  U.  23*3  (12  Q,  B.  143). 
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(Pattkson,  J.  :  Tbere  no  five  years'  residence  Lad  ever  been 
completed.) 

The  decision  proceeded  upon  the  authority  of  Reg.  v.  Salford  (i). 
The  intention  of  stat.  9  &  10  Vict.  c.  66,  s.  1,  is  that  the  privilege 
of  irremoveability  should  not  be  given  to  felons. 


(Lord  Campbell,  Gh. 
parish. 


J. :  Suppose  the  prison  were  within  the 


Coleridge,  J. :  The  time  of  imprisonment  would  still  be  excluded 
from  computation  by  the  words  "  shall  be  a  prisoner  in  a  prison.** 
The  intention  of  the  statute  probably  was  that  parishes  in  which 
prisons  were  should  not  be  in  danger  of  having  the  prisoners  fixed 
upon  them.) 

The  Legislature  must  have  contemplated  that  irremoveability  should 
cease  when  the  person  had  l)een  removed  from  the  parish. 

(Lord  Campbell,  Ch.  J. :  If  a  lunatic  were  confined  in  an  asylum 
within  the  parish,  the  period  of  confinement  would  not  reckon  in 
the  five  years,  but  there  would  be  no  break ;  you  say  it  would  be 
otherwise  if  the  asylum  were  out  of  the  parish.) 

Reg.  V.  Holbeck  (2)  may  be  cited  on  the  other  side ;  but  that  case 
was  argued  and  decided  on  the  particular  circumstances,  and  shows 
only  that  imprisonment  is  not  necessarily  a  break.  The  respon- 
dents are  not  obliged,  in  this  case,  to  draw  an  exact  line  as  to  the 
imprisonment  which  shall  thus  operate;  but  imprisonment  out  of 
the  parish  for  felony  clearly  does  so.  Otherwise  the  constructive 
residence  might  be  held  to  last  through  a  twenty  years'  transporta- 
tion. Stat.  35  Geo.  IIL  c.  101,  s.  5,  enacts  that  every  person  who 
*Bhall  have  been  convicted  of  any  felony  shall  be  considered  actually 
chargeable,  within  the  meaning  of  that  Act,  to  the  parish  in  which 
he  shall  reside,  and  shall  be  liable  to  be  removed  to  the  parish  of 
his  last  legal  settlement.  The  person  so  convicted,  therefore, 
cannot  any  longer  be  an  irremoveable  resident,  unless  stat.  9  &  10 
Vict.  c.  66,  8.  1,  was  meant  to  repeal  the  prior  Act ;  but  no  such 
intention  appears. 

Pickenng^  conti'a ; 
Stat.  85    Geo.   III.   c.    101,   s.  5,   was    intended    only  to  fix 
(1)  12  a.  B.  106.  (2)  83  B.  B.  513  (16  a  B.  404). 
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ckargeability,  which  is  not  in  question  here.  Reg.  v.  HoWeck  (1) 
decides  expressly  that  imprisonment  out  of  the  parish  is  not  of 
itself  a  break.  Reg.  v.  Salford  (2),  there  cited,  is  the  only  case 
which  appears  to  establish  the  contrary. 

(Lord  Campbell,  Ch.  J. :  The  Court  laboured  to  distinguish  Rt'g. 
V.  HoWcck  (1)  from  that  case.) 

It  is  argued  here  that  Reg.  v.  Holbeck  (l)  was  decided  upon  its  own 
circumstances :  but  the  Court  there  insisted  generally  upon  the 
danger  of  allowing  the  right  consequent  upon  residence  to  be 
defeated  by  imprisonment ;  and  they  said :  "Nor  is  there  anything 
in  the  statute  tending  to  define  the  meaning  to  be  attached  to  the 
term  '  residence/  which  is  capable  of  being  applied  to  various  com- 
binations of  facts :  neither  is  there  any  authority  for  it."  If  the 
party  is  absent  under  compulsion  of  law  (other  than  removal  under 
an  order  of  justices,  which  may  stand  upon  different  grounds)  there 
is  no  break  of  the  residence.     The  family,  here,  continued  to  reside. 

(CoLBRiDOB,  J. :  That  cannot  make  the  distinction. 

Lord  Campbell,  Ch.  J. :  Do  you  say  that,  if  the  husband  went 
to  Australia  *under  sentence  of  transportation  for  Ufe,  he  might  be 
considered  as  still  residing  here  ?) 

It  must  be  admitted  that  there  should  be  some  indicia  of  continued 
residence ;  and  it  is  difficult  to  say  where  the  line  should  be  drawn. 
In  Reg.  v.  Holbeck  (1)  the  case  of  Reg.  v.  Pott  ShHgUy  (8)  as  well  as 
that  of  Reg.  v.  Salford  i:^)  was  distinguished  from  the  case  then 
before  the  Court.  Reg.  v.  Holbeck  (1)  clearly  shows  that  the  power 
to  return,  in  addilion  to  the  animus,  is  not  necessary  to  a  residence. 
The  imprisonments  there  were  for  non-payment  of  fines  for  mis- 
demeanor ;  but  the  cause  of  detention  can  make  no  legal  difference. 
There  is  a  personal  absence  in  each  case ;  the  question  is,  how  it 
operates.  If  the  party  is  imprisoned  on  a  charge  of  felony,  is  he 
absent  after  conviction,  and  not  absent  before  ?  It  is  agreed  that, 
if  the  prison  be  within  the  parish,  and  the  wife  and  family  continue 
residing,  there  is  no  absence  to  constitute  a  break. 

(Colbridoe,  J. :  Only  the  time  of  imprisonmisnt  does  not  reckon 
in  the  five  years.) 


Habtfikld 

ROTHBR- 
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(1)  8i  B.  B.  513  (16  a  B.  404). 

(2)  12  a  B.  106. 


(3)  76  B.  B.  233  (12  Q.  B.  143). 
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Habtfield    No  one  will  contend  that  such  an  imprisonment  is  an  absence  if  Ihe 
RoTHER.      charge  be  felony  but  not  if  it  be  a  misdemeanor :  then  why  should 


FIELD. 
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felony  constitute  an  absence  when  the  imprisonment  is  out  of  the 
parish  ?  In  Nuis  v.  Davis  (i)  it  was  held  that  a  person  who  had  a 
permanent  dwelling-place  in  London,  where  his  wife  and  family 
lived,  but  was  himself  a  prisoner  under  a  ca.  sa.  in  Radnorshire, 
was  sufficiently  a  resident  in  London  to  petition  the  London  Court 
of  Bankruptcy.  Rex  v.  Mitchell  (2)  is  to  a  similar  effect,  as  to  the 
inhabitancy  of  an  absent  militia-man. 

(Lord  ^Campbell,  Ch.  J. :  I  am  afraid  these  common  law  cases 
of  constructive  residence  will  not  assist  us  much.) 

Pashley^  in  reply : 
The  supposed  case  of  transportation  has  not  been  answered,  and 
reduces  the  argument  on  the  other  side  ad  ahsurdum.     The  mere 
animus  revertendi,  without  the  right,  cannot  be  regarded. 

(Coleridge,  J. :  Suppose  the  party  is  committed  on  a  charge  of 
felony,  confined  six  months,  and  acquitted.  Is  he  removeable 
or  not? 

Lord  Campbell,  Ch.  J. :  Suppose  he  is  taken  up  for  a  breach  of 
the  peace,  and  detained  three  months  in  default  of  finding  bail.  Is 
that  a  break  ?) 

The  latter  case  would  be  like  Keg.  v.  Holbeck  (h).  It  is  not  neces- 
sary to  draw  an  exact  line  between  that  case  and  the  present :  it  is 
enough  to  maintain  that  a  distinct  rule  applies  to  ail  cases  of  felony. 
Irremoveability  under  stat.  9  &  10  Vict.  c.  66,  is  a  privilege,  and  is 
lost  by  absence  under  sentence  of  imprisonment  for  felony. 


(Lord  Campbell,   Ch. 

terms  ?) 


J.:    Will  you  lay  down  a  principle  in 


No  general  principle  is  asserted :  but  the  case  of  felony  stands 
upon  its  own  grounds :  felony  is  distinct  from  all  other  causes  of 
commitment;  and  all  cases  of  felony  will  come  under  the  same 
rule  :  Grai/  v.  The  Queen  (4)  affords  an  instance.  Felony  is  a  civil 
death. 


(Coleridge,  J. : 

(1)  4  0.  B.  444. 

(2)  10  East,  511. 


When  did  James  Edwards  die,  in  this  case  ?) 

(3)  83R.  R.  ol3(16a  B.  404). 

(4)  60  E.  n.  218  (11  01.  &  Fin.  427). 
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\Mieu  he  received  judgment ;  and  the  effect  of  the  judgment  would    haktfield 
relate  back  to  the  time  of  his  leaving  the  parish  to  go  to  prison.  ro/hrr. 

KIKLD. 

(Lord  Campbell,  Ch.  J. :  You  will  allow  that  there  is  a  continued 
residence  if  the  party  is  acquitted,  though  he  has  lain  six  months 
in  gaol  ?) 

It  is  enough  *to  say  that  the  present  case  is  very  different  from       [  •763  ] 
that.    At  common  law,  if  a  man  was  banished,  or  had  abjured  the 
realm,  his  wife  was  regarded  as  a  feme  sole:  4  Vin.  Abr.  152,  153, 
tit.  Baron  and  Feme  (L.  a) ;  Co.  Litt.  132  b,  133  a. 

Cur.  adv.  vvlt. 


REG.  V.  ST.  ANDREW,  HOLBORN.  J^'^'- 

'  Nov,  ll>. 

(17  Q.  B.  753—759.  764—765  ;  S.  0.  21  L.  J.  M.  C.  69 ;  16  Jur.  246.)  igsg. 

On  appeal  against  the  after-mentioned  order  of  justices,  dated       -^^^^i 
15th  October,  1850,  the  Sessions  confirmed  the  order,  subject  to       [753] 
the  opinion  of  this  Court  upon  a  case,  the  material  parts  of  which 
were  as  follows. 

The  order  appealed  against  was  for  the  removal  of  Thomas 
Connor,  single  man,  aged  19  years  (the  illegitimate  son  of  Ellen 
Connor,  deceased),  from  the  parish  of  St.  Mary,  Islington,  to  the 
parish  of  St.  Andrew,  Holborn-above-Bars,  in  the  county  of  Middle- 
sex, the  place  of  his  last  legal  settlement ;  and  the  ground  of  appeal 
was  that,  at  the  time  of  the  application  for,  and  making  of,  the  said 
order,  the  said  Thomas  Connor  was  irremoveable  from  St.  Mary, 
Islington,  by  reason  of  five  years'  residence  in  the  said  parish, 
within  Stat.  9  <S&  10  Vict.  c.  66,  s.  1. 

At  the  hearing  of  the  appeal,  it  appeared  that  the  pauper  had 
resided  in  the  respondent  parish  for  upwards  of  ten  years  next 
before  the  application,  and  upwards  of  five  years  next  before  the 
said  application,  excluding  in  the  computation  of  the  said  five  years 
the  time  during  which  he  was  an  inmate  of  the  workhouse  of  the 
said  parish,  and  the  times  during  which  he  was  imprisoned,  as 
hereafter  *will  appear.  The  Court,  however,  determined  that  the  I  *764  ] 
pauper  was  removeable,  and  that  the  order  ought  to  be  confirmed, 
as  they  considered  that  the  residence  in  the  respondent  parish  was 
interrupted  and  broken  by  the  following  facts. 

On  the  2nd  January,  1849,  the  pauper,  being  then  an  inmate  of 
the  workhouse  of,  and  situated  in,  the  respondent  parish,  was 
charged  with  misbehaviour  in  such  workhouse,  and  was  therefore 
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Reg.         ordered  lo  be  imprisoned  for  three  weeks  in  the  house  of  correcUun 

St.  Andrew,  '^i*  Middlesex.     The  pauper  underwent  such  imprisonment  in  the 

HoLBORN.     gj^jj  house  of  correction,  which  is  not  situate  in  the  said  parish  oi 

St.  Mary,  Islington,  but  in  the  neighbouring  parish  of  St  James, 

Glerkenwell.     (The  case  then  set  out  the  warrant  under  which  the 

pauper  was  imprisoned.) 

On  the  27th  of  March,  1850,  the  pauper,  then  again  residing  in 
the  workhouse  of  and  in  the  respondent  parish,  was  again  similarly 
committed  to  the  house  of  correction  on  a  like  charge  of  mis- 
behaviour in  the  said  workhouse,  and  on  this  second  occasion  be 
suffered  an  imprisonment  of  two  weeks  in  the  house  of  correcUoDi 
under  such  last  mentioned  commitment.  On  the  termination  of 
each  imprisonment  the  pauper  immediately  returned  to,  and  was 
received  in,  the  said  workhouse  of  the  respondent  parish  ;  and  the 
Court  found  (if  warranted  in  so  finding)  from  the  fact  of  his  actual 
return  above  named,  and  having  no  other  evidence  of  his  intention 
before  them,  and  such  finding  being  material  to  the  case,  that  it 
was  always  his  intention  to  return,  from  the  time  of  his  committal. 

The  question  for  the  opinion  of  this  C!ourt  was :  whether  the 
imprisonment  described  was  insufficient  to  destroy  the  pauperis 
irremoveability  from  the  respondent  parish.  If  the  Court  shoald 
[  *75n  ]  decide  in  the  affirmative,  *the  order  of  Sessions  was  to  be  quashed, 
and  the  order  of  removal  quashed,  on  the  ground  of  irremoveability. 
If  the  Court  should  decide  otherwise,  both  orders  to  stand  confirmed. 

The  case  was  argued  in  last  Term  (i). 

Bodkin,  in  support  of  the  order  of  Sessions : 

All  actual  removal  out  of  the  parish,  by  operation  of  law,  where 
the  pauper  has  no  power  to  controul  or  stop  the  removal,  is  a  break 
in  the  residence:  Reg,  v.  Scd/ord  {2),  Reg,  v.  Pott  ShrigUy  {3\ 
Reg.  V.  Halifax  (4),  Reg.  v.  Seend  (6).  On  the  other  side,  Rrg.  v. 
Ilolbeck  (ej)  will  be  relied  on. 

(Coleridge,  J. :  There  the  pauper  was  imprisoned,  out  of  the 
parish,  in  default  of  paying  a  fine,  upon  a  summary  conviction: 
was  it  not  in  his  power,  in  that  case,  to  relieve  himself  from 
imprisonment  by  paying  the  fine?) 

That  fact  does  not  appear.    Lord  Campbell,  Ch.  J.  there  asked 

(1)  November  19th,  1851.  Before  (3)  76  B.  E.  233  (12  Q.  B.  143). 
Lord  Campbell,  Cb.  J.,  Patteson  and  (4)  76  B.  B.  221  (12  a  B.  111). 
Coleridge,  JJ.                                                     (j)  76  B.  IL  227  (12  Q.  B.  133). 

(2)  12  a  IS.  106.  (6)  83  B,  B.  513  (16  Q.  B.  4W). 
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what  would  be  the  effect  of  a  temporary  imprisonment  upon  a        rbo. 
charge  which  was  afterwards  dismissed.    It  would  seem  that  in  ^^  akdrkw 
such  a  case  the  pauper  would  be  reinstated  in  the  rights  which  he     Holbobn. 
had  before  the  imprisonment,  as   soon  as   it  was  shown  to  be 
unfounded.     Rex  v.  Great  Salkeld  (i)  is  decided  on  that  principle. 
The  objection,   therefore,  suggested   in  Reg,  v.  Holbeck  (2),   that 
frivolous    commitments   of    paupers   might   be   purposely   made, 
amounts  to   nothing;    such   commitments   would  not   affect  the 
'residence.     Nor  is  it  likely  that  there  would  be  collusion  between       [  *756  ] 
the  magistrates  and  the  parish  officers,  especially  at  the  risk  of  a 
criminal  information.     In  Reg.  v.  Ilolheck  (3)  the  Court  assumed 
that  the  pauper  had  a  residence  in  the  parish  from  which  he  was 
removed,  and  an  intention  of  returning  thereto  as  soon  as  the  term 
of  his  imprisonment  had  expired.      That  assumption  cannot  be 
made  as  a  general  rule ;  nor  can  it  be  made  in  the  present  case, 
where  the  pauper  has  no  domicile. 

(Loan  Campbell,  Ch.  J. :  What  general  rule  would  you  suggest  ?) 

That,  wherever  a  pauper  is  removed  by  a  legal  instrument  to  another 
parish,  and  he  submits,  he  cannot  be  held  to  have,  while  there,  the 
power  or  the  intention  of  returning. 

(Lord  Campbell,  Ch.  J. :  The  Court  arrived  at  an  opposite 
conclusion  upon  those  very  facts,  in  Reg.  v.  Holbeck  (2).) 

Perhaps  it  would  be  more  correct  to  say  that,  where  he  submits, 
when  he  has  the  power  of  terminating  the  imprisonment  if  he 
chooses,  he  cannot  be  held  to  have  an  animtis  redeundi. 

(Colbridge,  J. :  The  statute  does  not  say  anything  about  a  break 
of  residence;  do  you  make  use  of  that  phrase  as  explaining  the 
enactment  or  the  proviso?) 

It  has  already  been  decided  that  such  a  bar  to  irremoveability  as  is 
here  contended  for  does  not  arise  under  the  proviso ;  it  amounts  to 
a  break  in  the  residence,  or  nothing. 

(Lord  Campbell,  Ch.  J. :  Suppose  an  imprisonment  within  the 
parish,  and,  exclusive  of  the  period  of  that  imprisonment,  a  residence 
for  five  years ;  is  the  pauper  removeable  ? 

(1)  6  M.  &  8.  408.  (3)  83  K.  R.  518  (16  Q.  B.  409). 

(:i)  83  K.  H.  013  (16  a  B.  404). 
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Rko.  Coleridge,  J.:    The  proviso,  which  excludes,  for  all  purposes, 

St.  Andrew,  ^^^  different  periods  *named  from  the  computation  of  a  five  years' 

HoLBOBN.  residence,  still  leaves  open  the  question,  What  does  "  shall  have 

-'  resided,"  in  the  enacting  clause,  mean  ?) 

PaMey,  contra  : 

Reg.  V.  Salford  (1)  is  no  douht  a  strong  authority,  but  it  is  the 
only  one,  to  show  that  the  proviso  does  not  extend  generally  to  all 
imprisonments,  whether  in  or  out  of  the  parish  in  which  the  pauper 
resides.  Reg.  v.  Halifax  (2)  decides  only  that  a  removal  under  the 
Poor  Law  Acts  is  a  disruption  of  residence ;  it  is  no  authority  as  to 
the  effect  of  an  imprisonment.  And  in  Reg.  v.  Leaden  RooUnng  {A 
which  decided  that  a  lunatic  pauper  might  be  removed  by  an  order 
of  justices  to  an  asylum  out  of  the  parish  in  which  he  had  resided 
for  more  than  five  years  before  the  application  for  such  order,  the 
Court  seems  to  have  doubted  whether  such  removal  would  create  a 
break  in  the  five  years'  residence. 

Moreover,  a  distinction  may  be  drawn  between  imprisonment  for 
felony  and  imprisonment  for  minor  offences.  In  the  former  case  a 
break  of  residence  necessarily  takes  place ;  for  the  felon  loses  all 
civil  rights.  The  Crown  has  still  the  year,  day  and  waste  in  the 
land  of  a  felon :  2  Inst.  86 ;  and  may  even  destroy  his  house,  so 
that  he  has  no  place  to  return  to.  In  such  cases,  therefore,  there 
can  be  no  animus  redcundi.  It  would  be  a  violent  assumption  to 
hold  that  anything  short  of  felony  creates  such  a  break. 

(Lord  Campbell,  Ch.  J. :  Would  you  import  that  distinction  into 
the  enacting  clause,  or  into  the  proviso  ?) 

t  •768  J       Into  the  *enacting  clause. 

(Coleridge,  J. :  Can  the  legal  incidents  of  an  imprisonment  \^ 
affected  by  the  existence  or  non-existence  of  an  intention  to  return? 
Suppose  the  case  of  a  man  imprisoned  for  a  misdemeanor,  who 
does  not  intend  to  return.) 

The  distinction  seems  to  be,  that  in  cases  of  imprisonment  for  mis- 

demeanor  the  question  of  constructive  residence  turns  upon  the 

existence  of  an  animtis  redeundi ;  but  that  in  cases  of  imprisonment 

for  felony  the  animus  redeundiy  if  it  exists,  makes  no  difference ;  the 

residence  is  broken.     It  is  obvious  that  a  wider  rule  as  regards  the 

(l;  12  Q.  B.  106.  (3)  76  R.  R  246  (12  a  B.  181), 

(2)  76  B.  B.  221  (12  Q.  B.  111). 
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creation  of  a  break  in  the  residence  by  imprisonment  would 
encourage  fraudulent  and  collusive  charges  against  paupers,  a  st.  anobbw, 
danger  of  which  Reg.  v.  St.  Marylehone  (l)  is  an  instance,  and  Hoi^born. 
which  is  guarded  against  by  sect.  6  of  stat.  9  &  10  Vict.  c.  66.  An 
imprisonment  for  any  offence  short  of  felony  cannot  create  a  break 
in  the  residence,  any  more  than  an  attachment  for  non-payment 
of  costs,  or  a  committal  under  the  County  Courts  Act. 

(Lord  Campbell,  Ch.  J. :  Do  you  contend  that,  under  the  enacting 
clause  of  sect.  1,  there  is  still  a  constructive  residence,  in  spite  of 
such  an  imprisonment  as  that  in  the  present  case  ?) 

Yes  :  and  it  is  important  that  the  definition  of  residence  should  not 
be  too  much  restricted. 

(Coleridge,  J. :  Then,  in  cases  of  imprisonment  for  offences  short 
of  felony,  it  is  for  the  Sessions  to  say  whether  there  was  an  animus 
redeundi  or  not.) 

It  is  so  :  Reg.  v.  Tacolneatone  (2). 

The  civil  law  recognises  a  distinction  analogous  to  the  distinction 
in  the  English  law  between  felony  and  minor  offences.  In  those 
eases  where  the  offence  was  punished  by  deportatio,  the  culprit  lost 
his  domicilium  ♦and  all  civil  rights ;  where  he  was  punished  by  [  ^759  ] 
rdegatio  only,  he  retained  his  domicilium.  (Upon  this  point  Pashley 
referred  to  Cujacius  (vol.  ii.  p.  1506,  C.  ed.  Lugd.  1614),  and 
various  commentaries  upon  the  Digest  and  the  civil  law). 

Cur.  adv.  vvlt. 


Lord  Campbell,  Ch.  J.,  in  this  Term  (January  21st),  delivered  the 
judgment  of  the  Court  in  both  cases. 

Hartfield  v.  Rotherfield. 

We  are  of  opinion  in  this  case  that  the  order  of  removal  ought  to 
be  quashed. 

The  question  turns  entirely  on  the  right  construction  of  stat. 
9  &  10  Vict.  c.  66,  s.  1,  the  material  words  of  which  are :  **  No 
person  shall  be  removed,  nor  shall  any  warrant  be  granted  for  the 
removal  of  any  person,  from  any  parish  in  which  such  person  shall 
have  resided  for  five  years  next  before  the  application  for  the 
warrant :  provided  always,  that  the  time  during  which  such  person 


(1)  83  R.  R,  464  (16  Q.  B.  299). 


(2)  76  E.  R  238  (12  Q.  B.  157). 


670 


1862.     Q.  B.     17  Q.  B.  759—761. 


R.R. 


Hartpield 
r. 

ROTHER- 
FIELD. 


[  •760] 


[  •761  ] 


shall  be  a  prisoner  in  a  prison,  or  shall  be  serving  her  Majesty  as 
a  soldier,  marine,  or  sailor,  or  reside  as  an  in-pensioner  in 
Greenwich  or  Chelsea  Hospitals,  or  shall  be  confined  in  a  lunatic 
asylum,  or  house  duly  licensed  or  hospital  registered  for  the 
reception  of  lunatics,  or  as  a  patient  in  a  hospital,  or  daring  which 
any  such  person  shall  receive  relief  from  any  parish,  or  shall  be 
wholly  or  in  part  maintained  by  any  rate  or  subscription  raised  in 
a  parish  in  which  such  person  does  not  reside,  not  being  a  bona  fide 
charitable  gift,  shall  for  all  purposes  be  excluded  in  the  computation 
of  time  hereinbefore  mentioned  :  "  "  provided  always,  that  whenever 
any  person  *  shall  have  a  wife  or  children  having  no  other  settle- 
ment than  his  or  her  own,  such  wife  and  children  shall  be  remove- 
able  whenever  be  or  she  is  removeable,  and  shall  not  be  removeable 
when  he  or  she  is  not  removeable." 

The  order  of  removal  of  Sarah  Edwards,  wife  of  James  Edwards, 
and  their  children,  from  the  parish  of  Rotherfield  to  the  parish  of 
Hartfield,  their  place  of  settlement,  was  obtained  on  21st  March, 
1851.  Down  to  8th  January,  1851,  James  Edwards  had  con- 
tinuously resided  in  liotherfield  for  more  than  ten  years  without 
having  received  relief  from  any  parish.  On  that  day  he  hes 
apprehended  on  a  charge  of  felony,  and  committed  to  the  county 
gaol,  which  is  out  of  the  parish  of  Botherfield.  He  remained  in 
prison  till  the  18th  of  March  following,  when  he  was  tried  at  the 
Assizes,  convicted  of  felony,  and  sentenced  to  two  years'  imprison- 
ment in  a  house  of  correction  out  of  the  parish  of  Botherfield- 
There  he  remained  when  the  order  of  removal  was  made.  We  are 
to  determine  whether  by  reason  of  this  imprisonment  his  wife  and 
children  were  removeable  to  the  place  of  his  settlement. 

Looking  merely  to  the  first  enactment  of  the  statute,  they  clearly 
were  removeable ;  for  that  requires  that  regard  should  be  had  to 
the  state  of  facts  at  the  time  when  the  warrant  was  applied  for ; 
and  James  Edwards  cannot  be  considered  as  being  then  resident  in 
the  parish  of  Botherfield.  If  it  had  been  found  as  a  fact  thai  he 
intended  to  return  thither  at  the  expiration  of  his  sentence,  we 
should  have  thought  this  quite  immaterial ;  for,  being  imprisoned 
in  another  parish,  under  lawful  authority,  without  any  power  of 
leaving  his  prison,  he  cannot  be  considered  constructively  resident 
elsewhere.  Therefore,  if  there  had  been  no  subsequent  provision 
in  *the  statute  as  to  imprisonment,  as  soon  as  James  Edwards  had 
been  lawfully  imprisoned  out  of  the  parish  of  Botherfield  the  effect 
of  bis  prior  residence  there  to  confer  irremoveability  upon  him  and 
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his  family  would  have  been  entirely  gone.  But  a  provision  follows, 
"  that  the  time  during  which  such  person  shall  be  a  prisoner  in  a 
prison  "  ''  shall  for  all  purposes  be  excluded  in  the  computation  of 
time  hereinbefore  mentioned."  What  are  the  purposes  here  referred 
to?  These  two  appear  to  be  included:  first,  computinpj  whether 
there  has  been  altogether  a  residence  of  five  years  within  the 
parish ;  and,  secondly,  computing  whether  there  has  been  a  con- 
tinuous residence  of  five  years  down  to  the  time  when  the  warrant 
is  applied  for.  Both  mnst  concur  to  confer  irremoveability.  What 
tH^n  is  the  intention  of  the  Legislature  by  this  provision ?  First: 
that,  in  computing  whether  the  pauper  has  resided  altogether  five 
years  in  the  parish,  the  time  during  which  he  has  been  a  prisoner 
in  any  prison  either  in  or  out  of  the  parish  shall  be  excluded  from 
the  computation;  and,  secondly,  that  the  same  course  shall  be 
pursued  in  computing  whether  there  has  been  a  residence  of  five 
years  next  before  the  application  for  the  warrant;  or,  in  other 
words,  that  the  time  of  the  imprisonment  shall  neither  tell  in 
making  up  the  five  years  nor  shall  operate  as  a  break  in  the 
residence,  if  altogether  it  has  continued  for  five  years. 

Looking  to  the  whole  scope  of  this  proviso,  we  think  it  dis- 
tinctly intimates  that,  in  the  computation  to  determine  whether 
the  pauper  is  removeable,  certain  periods  of  time  are  to  be  struck 
out  of  the  computation  for  all  purposes :  and  the  result  is  to  be 
arrived  at  as  if  these  periods  of  time  never  had  existed ;  so  as  to 
prevent  the  pauper  from  taking  advantage  of  them  in  making  up 
his  *five  years,  and  to  prevent  the  parish  officers  from  depriving 
him  of  the  status  in  the  parish  which  he  has  acquired,  by  reason 
of  any  of  the  enumerated  occurrences,  some  of  which  were  very 
likely  to  happen. 

An  attempt  has  been  made  at  the  Bar  to  draw  a  distinction 
between  imprisonment  for  felony  and  imprisonment  for  mis- 
demeanor or  for  non-payment  of  a  penalty  or  of  a  debt ;  imprison- 
ment for  a  felony  working  a  break  in  the  residence,  but  not  the 
others.  It  would  have  been  strange  if  the  Legislature  had  made 
such  a  distinction,  as  there  is  surely  as  much  reason  for  enacting 
that  an  imprisonment  for  three  years  on  a  conviction  for  perjury 
should  deprive  the  person  of  his  irremoveability  as  an  imprison- 
ment of  three  days  for  stealing  a  sixpenny  loaf.  But  the  language 
employed  includes  all  lawful  imprisonments  in  any  prison,  without 
distinction  of  felony,  misdemeanor  or  debt. 
With    one  exception   the  decisions  upon   this  statute  are  all 
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Hartfiri.d  reconcileable  with  the  view  we  now  take  of  it.  That  exception  is  Rfn, 
BoTHRR-  ^*  Salfoi'd  (1).  There  the  pauper  had  been  residing  in  the  parish  of 
piEi^D.  Sal  ford  thirteen  years  preceding  the  date  of  the  order  of  removRl, 
except  some  months,  during  which  he  was  imprisoned  in  the  house 
of  correction  in  another  parish  under  sentence  for  misdemeanor ; 
and  it  was  held  that  this  imprisonment  should  i)e  included  in  the 
computation  in  considering  whether  he  had  resided  in  Salford  five 
years  next  before  the  application  for  the  warrant,  so  as  to  render 
him  removeable. 

On  further  consideration  of  the  statute,  we  think  that  sufficiont 
r  •763  ]       effect  was  not  given  in  that  case  to  the  words  *"  for  all  purposes  " ; 
and  its  authority  is  already  considerably  shaken  by  the  subsequent 
decision  of  Reg,  v.  Holheck  (2). 

Reg.  V.  Halifax  (3),  Reg.  v.  Seend  (4),  R^g.  v.  Boj'ndey  (5)  and  R^g. 
V.  Caldecote  (6),  the  cases  in  which  it  was  held  that  absence  from 
the  parish  under  an  order  of  removal  causes  a  break  in  the  resi- 
dence, do  not  touch  the  construction  of  the  provision  in  question, 
as  it  does  not  extend  to  such  an  absence.  The  pauper  cannot 
possibly  be  considered  resident  in  the  parish  when  he  is  removed 
from  it  by  a  valid  order  reciting  that  he  has  unlawfully  intruded 
into  it ;  and  there  is  no  direction  that  this  absence  shall  not  l^e 
taken  into  the  computation ;  therefore  it  necessarily  makes  a  break 
in  the  residence. 

The  decision  in  Reg.  v.  Pott  Shrigley  (7)  may  be  supported  on  the 
ground  that  there  the  husband  of  the  pauper  had  been  transported. 
This  was  an  absence  from  the  parish  which  is  not  met  by  the 
provision  about  the  computation,  and  therefore  is  a  break  in  the 
residence. 

Finally,  we  think  that  Reg.  v.  Holheck  (2)  was  well  decided ;  for, 
although  there  may  be  difficulty  as  to  a  constructive  residence  in 
the  removing  parish  while  the  pauper  was  lawfully  imprisoned  in 
another  parish  under  a  conviction  in  default  of  payment  of  a  fine, 
it  comes  within  our  present  construction  of  the  provision  that  the 
time  such  person  shall  be  a  prisoner  in  a  prison  shall  for  all 
purposes  be  excluded  from  the  computation. 

For  these  reasons  we  are  of  opinion  that  the  order  of  removal 
in  this  case  is  in  violation  of  the  Act  of  Parliament,  and  ought  to 
be  quashed. 

(1)  12  Q.  B.  106.  (5)  76  R.  R.  254  (12  Q.  B.  19,1). 

(2)  83  R  R.  513  (16  Q.  B.  404).  (6)  Ante,  p.  339. 

(3)  76  R.  R  221  (12  Q.  B.  111).  (7)  76  R.  R.  233  (12  a  R  143  . 

(4)  76  R.  R.  227  (12  Q.  B.  133). 
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Eeg.  v.  St.  Andrew,  Holborn.  rkg. 

r. 

In  this  case  the  pauper  was  removed  from  the  parish  of  Islington  ^^^J^^q^^' 
to  the  parish  of  St.  Andrew,  Holborn.  It  is  admitted  that  this  is  [  764  ] 
the  place  of  his  settlement ;  and  the  only  question  is,  whether  he 
was  irremoveable  by  residence  under  stat.  9  &  10  Yict.  c.  66.  The 
Sessions  found  that  he  had  resided  in  Islington  for  upwards  of  ten 
years  next  before  the  application  for  the  order  of  removal,  excluding 
a  period  of  three  weeks  during  which  he  was  imprisoned,  for  mis- 
Uhaviour  in  the  workhouse,  in  the  house  of  correction  for  the 
county  of  Middlesex,  out  of  the  parish  of  Islington,  from  the  2nd  of 
January,  1849 ;  and  excluding  another  period  of  fourteen  days  from 
the  27th  of  March,  1850,  during  which  he  was  imprisoned  in  the 
same  house  of  correction  for  the  like  offence.  On  the  termination 
of  each  imprisonment,  he  immediately  returned  to,  and  was  received 
in,  the  workhouse  of  the  parish  of  Islington.  From  this  the 
Sessions  inferred  that  it  was  always  his  intention  so  to  return  from 
the  time  of  his  committal. 

It  was  contended,  in  a  very  learned  argument,  illustrated  by 
many  texts  from  the  Digest,  and  quotations  from  Gujacius  and 
other  writers  on  the  civil  law,  that  such  an  imprisonment,  accord- 
ing to  the  just  construction  of  stat.  9  &  10  Vict.  c.  66,  s.  1,  does 
not  operate  a  break  in  the  residence  so  as  to  take  away  irremove- 
ability,  because,  not  being  for  a  felony,  but  only  for  a  misdemeanor, 
it  resembles  not  the  deportation  of  the  Roman  code,  by  which  civil 
rights  were  lost,  but  relegation,  which  did  not  draw  along  with  it 
any  loss  of  civil  rights.  We  have  arrived  at  the  conclusion  that 
the  imprisonment  does  not  operate  a  break  by  the  simpler  and 
safer  ♦process  of  gathering  the  intention  of  the  Legislature  from  [  *765  ] 
the  language  of  the  Act  of  Parliament.  For  the  reasons  which  we 
have  stated  in  the  preceding  case(i),  it  seems  to  us  that,  without 
the  aid  of  the  proviso,  the  imprisonment  would  operate  a  break  in 
the  residence,  although  the  conviction  was  not  for  felony,  and 
although  the  pauper,  while  in  prison,  always  had  the  intention  of 
returning  to  Islington;  as,  during  the  three  weeks  and  fourteen 
days,  he  was  by  lawful  compulsion  confined  in  a  prison  out  of  the 
parish  of  Islington,  and  he  had  no  power  to  return  to  it  till  after 
he  had  undergone  his  sentence.  Looking  merely  to  residence 
under  the  first  enactment  of  the  statute,  we  cannot  distinguish 
this  absence  from  absence  under  an  executed  order  of  removal. 

(1)  HaHfield  v.  Rotherfield,  ante,  p.  659. 
B.B. — ^VOL.  LXXXV.  43 
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Rkq.  But  the  statute,  making  no  provision  to  exclude  from  the  computa- 
St.  Andrew,  tion  absence  under  an  order  of  removal,  does  contain  a  provision 
HoLBOBK.  ^Y\s^^  ^Yie  time  during  which  the  pauper  shall  be  a  prisoner  m  a 
prison  shall  for  all  purposes  be  excluded  from  the  computation. 
Therefore,  as,  excluding  the  two  periods  of  imprisonment  from  the 
computation  in  this  case,  the  pauper  had  resided  five  years  in 
Islington,  next  before  the  application  for  the  order  of  removal,  we 
are  of  opinion  that  the  order  of  removal  and  the  order  of  Sessions 
confirming  it  ought  to  be  quashed. 

Orders  quashed, 

i»«2.  REG.   V.  HAMMOND. 

JaM.  ]»,  26. 

(17  a  B.  772—784;  S.  C.  21  L.  J.  a  B.  163;  16  Jur.  194.) 

'^        -'  On  on  election  of  borough  councillors  under  stat.  5  &  6  Will.  IV.  c  76, 

the  voting  papers,  delivered  under  sect.  32(1),  must  state  the  candidate's 
place  of  residence.  His  place  of  business,  if  he  do  not  reside  there,  is  not  a 
place  of  abode  within  the  meaning  of  the  clause : 

Although  the  business  be  extensive,  and  the  premises  where  it  is  carried 
on  be  in  the  same  ward  as  the  residence :  and  although  the  proprietor  be 
better  known  by  his  place  of  business  than  by  his  place  of  residence. 

And  an  election  by  means  of  voting  papers  stating  only  the  place  of 
business  was  held  no  answer  to  a  quo  warranto  information. 

Information  in  the  nature  of  a  Quo  warranto  for  exercising  the 
office  of  a  councillor  of  the  borough  of  Great  Yarmouth. 

Plea.  That,  on  November  1st,  1850,  an  election  of  two  councillors 
was  held  for  the  Gorleston  and  Southtown  or  St.  Andrew's  Ward 
in  the  said  borough,  one  of  six  wards  into  which  the  same  was 
divided  under  stat.  5  &  6  Will.  IV.  c.  76 :  that  defendant,  being 
duly  qualified  &c.,  was  a  candidate :  that  the  burgesses  entitled  to 
vote  did,  according  to  the  provisions  of  the  said  Act,  elect  him  to 
be  a  councillor  &c. :  and  that  the  presiding  alderman  and  assessors 
examined  the  voting  papers  and  ascertained  and  declared  that 
defendant  had  a  majority  of  votes  and  was  duly  elected :  and  that 
[  *773  ]  he  subscribed  the  declaration  ^required  by  statute,  and  accepted 
the  office  &c.    Verification. 

Replication :  1.  That  the  said  burgesses  in  the  plea  mentioned, 
entitled  &c.,  did  not  according  to  the  provisions  of  the  Act  elect 
defendant  to  be  a  councillor  &c.  in  manner  and  form  &c.  G>nclu- 
sion  to  the  country.    Issue  thereon. 

2.  That  the  said  burgesses  who  (viz.  to  the  number  of  170)  voted 

(1)  Of.  Municipal  Corporations  Act,  1882  (45  &  46  Vict  c  50),  ScL  ni. 
Pt.  2,  r.  5.— A.  0. 
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for  defendant  to  be  a  councillor,  and  by  whom  it  is  in  and  by  the         Rko. 

said  plea  supposed  that  he  was  elected,  so  voted  by  delivering,  and     hammond 

did  deliver,  voting  papers  &c.    And  that  the  said  voting  papers  so 

delivered  *'  did  not  nor  did  any  of  them  contain  the  place  of  abode 

of  the  said  William  Hammond,"  being  the  person  for  whom  the 

said  burgesses  voted  as  aforesaid :  And  that  the  said  voting  papers 

"  contained  erroneous,  false  and  untrue  statements  of  the  place  of 

abode  of  the  said  W.  H.,  and  stated  as  the  place  of  his  abode  what 

was  not  in  fact  the  place  of  his  abode,  in  this,  viz.  that  the  place  of 

abode  of  the  said  W.  H.  was  and  is  in  and  by  the  last  mentioned 

voting  papers  stated  to  be  Church  Boad,  Gorleston,  whereas  in 

truth  and  in  fact  the  place  of  abode  of  the  said  W.  H.,  before  and 

at  the  time  when  the  said  burgesses  "  did  assemble  &c.,  and  before 

and  at  the  time  of  the  delivery  of  the  said  voting  papers  &c.,  and 

also  at  the  time  of  W.  H.  being  as  in  and  by  the  said  plea  is 

supposed  elected  as  aforesaid,  "  was  at  High  Street  in  the  said 

borough  of  Great  Yarmouth  in  the  said  county  of  Norfolk,  and  not    * 

at  Church  Boad,  Gorleston,  aforesaid,  or  elsewhere  than  at  High 

Street  aforesaid."    Averment,  "  that  Church  Boad,  Gorleston,  was, 

before  and  at  the  time  of  the  delivery "  &c.,  "  and  of  the  said 

suppoeed  election  "  &c.,  "  and  *still  is,  situated  in  the  said  ward       [  *774  ] 

called  the  Gorleston  and  Southtown  or  St.  Andrew's  Ward  in  the 

said  plea  mentioned,  and  that  High  Street  aforesaid  was,  at  the 

time  of  the  delivery  "  &c.,  **  and  of  the  said  last  mentioned  election, 

and  still  is,  situated  in  the  same  ward :  and  that  Church  Boad, 

Gorleston,  aforesaid,  was  at  the  time  of  the  delivery  "  &c.,  ''  and  of 

the  said  last  mentioned  election,  and  still  is,  distant  divers,  to 

wit    186,  yards  from   High  Street  aforesaid:    and  that  Church 

Boad,  Gorleston,  aforesaid  was  not  then  nor  is  now  the   same 

place  with  or  as  High  Street  aforesaid,  but  then  was  and  still 

is  another  and  different  place."    Verification. 

Rejoinder.  That  the  said  voting  papers  "  did,  and  every  of  them 
did,  contain  the  place  of  abode  of  the  said  W.  H.,  and  did,  and 
every  of  them  did,  state  as  the  place  of  abode  of  the  said  W.  H. 
what  was  in  fact  at  the  time  of  the  delivery  of  the  said  voting 
papers,  and  of  the  said  W.  H.  being  elected,  as  in  the  said  replica- 
tion mentioned,  the  place  of  his  abode."  Conclusion  to  the 
country.    Issue  thereon. 

On  the  trial,  before  Pollock,  C.  B.,  at  the  Norfolk  Summer 
Assises,  1851,  it  appeared  that  Hammond  carried  on  an  extensive 
business  as  a  miller  at  Church   Boad,  Gorleston,  but  did  not 
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Bbo.  othen;\'i8e  reside  at  the  mill,  his  actual  residence  being  at  Hi^h 
Hammond.  Street,  Gorleston,  the  place  of  residence  described  in  the  replication. 
The  voting  papers  styled  him  "William  Hammond  of  Ghm*ch  Boad, 
Gorleston,  miller."  It  did  not  appear  that  there  was  any  fraud  or 
deception ;  but  it  was  objected  on  behalf  of  the  Crown,  simply, 
that  the  papers  were  not  in  the  form  required  by  stat.  5  &  6 
Will.  lY.  c.  76,  s.  82,  which  enacts  that  every  burgess  entitled  iLc. 
[  •^Ts  ]  may  vote  &c.  *"  by  delivering  to  the  mayor  and  assessors  or  other 
presiding  officer  as  hereinafter  mentioned  a  voting  paper,  contain- 
ing the  Christian  names  and  surnames  of  the  persons  for  whom  he 
votes,  with  their  respective  places  of  abode  and  descriptions.*'  The 
Lord  Chief  Baron  left  it  to  the  jury  to  say  whether  the  defendant 
was  as  well  known  by  the  description  given  in  the  voting  papers, 
naming  Church  Boad,  which  was  his  principal  place  of  business,  as 
he  would  have  been  by  a  description  naming  him  as  of  High  Street, 
Gorleston,  where  his  family  residence  was.  The  jury  found  that 
he  was  better  known  by  his  place  of  business  than  by  the  place  of 
his  actual  residence :  and,  under  the  direction  of  his  Lordship, 
they  found  a  verdict  for  defendant. 

Woiiledge,  in  last  Michaelmas  Term,  moved  for  a  new  trial  on 
the  ground  of  misdirection.  He  cited  Reg.  v.  DeighUm  (i)  and 
Allen  V.  Greensill  (2).     A  rule  nisi  was  granted. 

O'Malley  and  Couch  now  showed  cause  (3) : 

There  are  many  instances  in  which  the  place  of  business  has 
been  held  to  be  the  *' place  of  abode"  for  the  purposes  of  an  Act 
of  Parliament  or  rule  of  Court,  though  it  was  not  the  place  where 
the  party  slept:  Hdslope  v.  Thome  (4,),  Alexander*  v.  Milton  {b), 
Roberta  v.  Williams  {^),  Johnson  v.  Lord  (7). 

[  V76  ]  (Lord  Campbell,  Ch.  J. :  The  last  case  is  ♦against  you. 

Coleridge,  J. :  It  is  enacted  in  stat.  5  &  6  Will.  IV.  c.  76, 
8.  142  (8),  that  no  "  inaccurate  description  "  of  place,  in  any  voting 
paper,  "  shall  hinder  the  full  operation  of  this  Act,"  '*  provided  that 
the  description  of  such "  ''  place  be  such  as  to  be  commonly 
understood.") 

(1)  6  Q.  B.  896.  (5)  2  Cr.  &  J.  424 ;  S.  C.  2Tyr.  495. 

(2)  72  B.  R  556  (4  C.  B.  100).  (6)  2  Cr.  M.  &  B,  561 ;  S.  C.  o  Ttt. 

(3)  Before  Loi-d  Campbell,  Ch.  J.,      583. 

Patteson  and  Coleridge,  JJ.  Wight-  (7)  Moo.  &  Mai.  444. 

man,  J.  had  left  the  Court  (8)  See  now  Municipal  Corpormtioos 

(4)  1  M.  &  S.  103.  Act,  1882  (45  &  46  VicU  c  50),  a.  241. 
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That  is  not  relied  apon  on  behalf  of  the  defendant ;  for  it  has  been         Buo. 

held  that  the  enactment  contemplates  an  inaccurate  description  of    hahmonu. 

a  place  admitted  to  be  the  right  place,  not  the  naming  of  a  place 

which  is  said  not  to  be  the  right  (i).     The  result  of  the  authorities 

is  that  ''  place  of  abode  "  in  a  rule  or  statute  may  or  may  not  mean 

place  of  residence,  according  to  the  intention  shown  by  the  context. 

Under  the  Uniformity  of  Process  Act  (2),  2  &  3  Will.  IV.  c.  39,  s.  12, 

writs,  if  sued  out  by  an  attorney,  are  to  be  indorsed  with  his  "  name 

and  place  of  abode  '* ;  if  by  the  party  in  person,  with  the  name  of 

the  city,  town,  &c.  and  of  the  street  and  the  "number  of  the 

house  of  such  plaintiff's  residence."     There  the  Legislature  must 

have  considered  that   ''place  of  abode*'   might  signify  place  of 

business. 

(C0LBRID0&,  J. :  Do  you  say  that  the  words  here  mean  both  place 
of  business  and  place  of  residence  ? 

LoBD  Campbell,  Gh.  J. :  You  could  not  say  that  the  place  where 
a  man  pernoctates  is  not  his  place  of  abode.) 

The  words  must  mean  the  place  where  he  sleeps,  as  well  as  the 
place  where  he  is  conversant  during  the  day.  **  The  place  where 
defendant  is  conversant  is  sufficient"  (by  way  of  addition),  "  though 
not  commorant,  nor  inhabitant " :  Com.  Dig.  Abatement  (F.  25) 
4th  ed.  In  I'he  Southampton  Dock  Company  v.  Richards  (a)  it  was 
objected  that  the  words  '*  agent  at  the  Custom-house,*'  in  the  Com- 
pany's register-book,  *were  not  a  sufficient  compliance  with  an  Act  [  ^777  j 
requiring  the  '' places  of  abode "  to  be  entered;  but  the  objection 
did  not  prevail :  and  no  one  vvould  now  say  in  a  similar  case  that 
a  shareholder  in  a  Bailway  Company  was  not  sufficiently  designated 
by  his  place  of  business.  Looking  to  the  intention  of  the  Legisla- 
ture in  the  Act  now  in  question,  what  is  the  object  of  requiring  the 
place  of  abode  to  be  stated  in  the  voting  papers  ?  Clearly,  not  to 
introduce  any  question  as  to  qualification,  an  inquiry  which  the 
returning  officers  cannot  enter  into,  but  to  identify,  by  a  clear 
designation,  the  person  for  whom  the  burgess  tendering  the  paper 
desires  to  vote.     *    ♦     « 

WorUedge^  contrd  :  [  778  ] 

It  may  be  conceded  that,  under  some  statutes,  the  expression 

(1)  See  lieg.  v.  Coward,  16  a  B.  819.  (3)  56  K.  K.  436  (1  Man.  &  G.  448). 

(2)  Bepealed  by  42  &  43  Vict.  c.  59. 
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Rrg.  '' place  of  abode "  has  two  meanings :  but  in  stat.  5  &6  Will.  IV. 
Hajimond.  ^'  76'  B-  32'  ^^  c^^  mean  only  the  place  of  residence.  That  clause 
requires  different  modes  of  designation  for  the  candidate  and  for 
the  voter.  The  voting  paper  is  to  contain  the  names  of  the  can- 
didates voted  for,  ''  with  their  respective  places  of  abode  and 
[*^7^  }  descriptions  *' ;  the  burgess  is  to  tign  with  the  *name,  not  of  his 
place  of  abode,  but  of  "  the  street,  lane,  or  other  place  in  which  the 
property  for  which  he  appears  to  be  rated  on  the  burgess  roll  is 
situated." 

(Lord  Campbell,  Ch.  J. :  The  object  in  one  case  being  to  show 
the  qualification,  in  the  other  who  is  meant  as  the  candidate.) 

Sect.  9  requires  three  qualifications  in  the  burgess,  without  which 
he  cannot,  under  sect.  28,  be  a  voter;  occupation  of  property, 
inhabitancy,  and  the  being  rated :  and  the  notice  of  claim  to  be  on 
the  burgess  list,  Schedule  (D.)  No.  2,  is  to  specify  three  things : 
"  that  I  occupy  (here  describe  the  house,  warehouse,  counting- 
house,  or  shop  then  occupied  by  the  claimant)  in  the  borough,  and 
that  I  have  been  rated  "  &c. :  with  a  signature  as  follows :  **  John 
Allen  of  (place  of  abode)."  '*  Place  of  abode  '*  there  must  mean 
something  different  from  "  warehouse,  counting-house,  or  shop,"  if 
both  are  not  part  of  the  same  premises.  By  No.  S  of  the  same 
schedule,  the  party  giving  notice  of  objection  must  add  to  his 
signature  "  the  place  of  abode  and  property "  (the  form  treating 
them  as  distinct)  ''  for  which  he  is  said  to  be  rated  in  the  burgess 
list."  The  expression  "  place  of  abode  "  occurs  in  other  parts  of 
this  Act,  and,  in  two  at  least  (sects.  121,  127),  seems  evidently  to 
denote  the  place  of  residence.  The  report  of  Reg.  v.  Deightan  (i) 
in  Davison  &  Merivale  shows  that  the  place  mentioned  in  the 
voting  papers  in  connexion  with  the  defendant's  name  appeared  by 
the  record  to  be  his  place  of  business ;  if  this  satisfied  the  statute, 
judgment  ought  to  have  been  given  for  the  defendant. 

(Coleridge,  J. :  The  case  was  decided  without  reference  to  this 
question.) 

[  •780  ]  In  Luckett  v.  Knowles  (2),  under  a  ^statute  germane  to  this  (6  4  7 
Vict.  c.  18),  Maule,  J.  refused  to  admit  that  a  voter's  *' place  of 
abode  is  part  and  parcel  of  the  qualification,"  adding:  "The 
parly  may  have  resided  in  several  places :  it  clearly  would  not  be 

(1)  6  Q.  B.  896;  1  Dav.  &  Mer.  682.         (2)  69  R  E.  466  (2  C.  B,  >7). 


vouLxxxv.J       1862.    Q.  B.     17  Q.  B.  780—781.  671) 

necessary  to  insert  them  all  in  the  register."    Allen  v.  GreensiU  (i)         rbg. 
is  another  applicable  case  under  the  same  statute.  Hammond. 

(Lord  Campbell,  Ch.  J.:  There  does  not  appear  to  be  any  express 
decision  upon  the  enactment  now  before  us.) 

By  sect.  101  of  stat.  6  &  7  Vict.  c.  18,  notices  may  be  served  upon 
an  overseer  ''  at  his  place  of  abode,  or  at  his  office  or  other  place 
for  transacting  parochial  business." 

Cur.  adv.  wit. 

Lord  Campbell,  Ch.  J.,  on  a  later  day  of  the  Term  (January  26th), 
delivered  the  judgment  of  the  Court  : 

In  this  case  we  are  required  to  put  a  construction  on  the  words 
"  places  of  abode,"  in  the  82nd  (2)  section  of  stat.  6  &  6  Will.  IV. 
c  76,  which  enacts  that  '*  every  burgess  entitled  to  vote  in  the 
election  of  councillors  may  vote  for  any  number  of  persons  not 
exceeding  the  number  of  councillors  then  to  be  chosen,  by  deliver- 
ing to  the  mayor  and  assessors  "  "  a  voting  paper,  containing  the 
Christian  names  and  surnames  of  the  persons  for  whom  he  votes, 
with  their  respective  places  of  abode  and  descriptions." 

At  the  time  of  the  election  in  question  of  town  councillors  for  the 
borough  of  Great  Yarmouth,  the  defendant  resided  with  his  family 
in  High  Street,  and  he  carried  on  the  business  of  a  miller  in  Church 
Ready  having  a  mill  there.  His  place  of  residence  and  place  of 
business  are  both  in  the  parish  of  Gorleston,  and  within  ^the  limits  [  *78i  ] 
of  the  borough  of  Great  Yarmouth.  A  certain  number  of  the  voting 
papers  for  him  described  him  as  ''William  Hammond  of  Church 
Boad,  Gorleston,  miller."  If  his  place  of  abode  is  properly  stated  in 
these  voting  papers  according  to  the  Act  of  Parliament,  he  was  duly 
elected  a  councillor :  but  otherwise  he  was  not,  and  the  verdict  in 
his  favour  must  be  set  aside. 

After  an  attentive  consideration  of  the  Act  of  Parliament,  we  are 
of  opinion  that  by  place  of  abode  it  means  the  place  of  residence  of 
the  candidate.  Such  is  the  usual  meaning  of  this  expression.  In 
Johnson's  Dictionary  **  abode  "  is  defined  to  be  "  habitation,  dwelling, 
place  of  residence ;  "  and  "  residence  "  is  defined  to  be  "  place  of 
abode ;  dwelling."  A  man's  residence,  where  he  lives  with  his 
family  and  sleeps  at  night,  is  always  his  place  of  abode  in  the  full 

(1)  72  E.  R.  656  (4  C.  B.  100).  tions  Act,  1882  (46  &  46  Vict.  c.  50), 

(2)  See  now  provisioDS  as  to  nomi-      Sch.  III.  Pt.  2,  r.  5. 
nation  papers  in  Municipal  Corpora- 
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Reo.  sense  of  that  expression  ;  and,  if  this  be  stated  to  be  his  place  of 
Uammomd.  abode,  no  doubt  nor  difficalty  can  occur.  In  some  instances  he 
may  be  quite  as  well  known  if  described  of  the  place  where  he 
carries  on  his  business  ;  but  this  is  never  his  place  of  abode  in  the 
ordinary  sense  of  the  expression ;  and  he  may  have  a  place  of 
business  to  which  he  goes  very  rarely,  and  which  may  be  known  to 
few  as  belonging  to  him. 

It  was  urged  that  the  object  of  this  enactment  was  to  designate 
the  individual  for  whom  the  vote  is  given,  by  requiring  the  voting 
paper,  along  with  his  name  and  surname  and  description,  to  con- 
tain his  place  of  abode :  but  surely  this  does  not  show  that  bis 
place  of  business  may  be  stated  instead  of  his  place  of  residence ; 
for,  the  place  of  residence  being  mentioned,  no  doubt  can  exist  as 
to  the  individual  for  whom  the  vote  is  intended  to  be  given.  The 
defendant's  counsel  did  not  venture  to  contend  that  a  statement  of 
I  *782  ]  the  place  of  residence  would  *not  be  sufficient.  They  must  there- 
fore say  that  a  choice  is  given  to  state  in  the  voting  paper  either 
the  residence  of  the  candidate  or  his  place  of  business,  and,  if  he 
has  several  places  of  business,  any  one  of  them  which  the  different 
voters  may  think  fit  to  select.  But  this  latitude  might  lead  to  con- 
fusion and  errors  in  summing  up  the  votes ;  and  the  object  of  the 
Legislature,  as  contended  for  on  the  part  of  the  defendant,  will  be 
more  effectually  gained  by  considering  that  the  language  employed 
is  used  in  the  ordinary  sense. 

Wherever  the  expression  "  place  of  abode  ''  occurs  in  this  Act  of 
Parliament,  it  will  be  satisfied  by  the  meaning  of  place  of  residence ; 
and  in  some  places  where  it  occurs,  as  in  sections  121  and  127,  and 
in  Schedule  (D.)  No.  2,  referred  to  by  section  17,  it  will  admit  of  no 
other  meaning.  We  are  bound  to  suppose  that  it  is  used  in  the 
same  sense  throughout  the  whole  statute. 

Reg.  V.  Deighton  (i)  was  relied  upon  by  the  counsel  for  the  relator 
as  an  express  decision  upon  the  meaning  of  the  expression  '*  place 
of  abode"  in  this  section  of  the  Act  of  Parliament :  but  there  the 
rejoinder  admitted  that  the  defendant's  place  of  abode  had  not  been 
truly  staled  in  the  voting  papers,  and  merely  averred  that  he  was 
so  described  in  the  voting  papers  without  any  fraud,  and  that  the 
description  so  given  of  him  was  as  well  known  as  if  his  place  of 
abode  had  been  mentioned.  The  judgment  of  the  Court  against 
him  proceeded  upon  the  ground  that  his  place  of  abode  had  not 
been  mentioned  in  the  voting  papers ;  and  the  Court  did  not  there 

(1)  5  a  B.  8»e. 
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decide  that  his  place  of  buBiness  could  not  be  considered  bis  place         Rbg. 
of  abode.  hahmond. 

On  the  part  of  the  defendant  reliance  was  placed  on  Roberts  v.  [  783  ] 
Williams  (i).  That  case  turned  on  the  statute  24  Geo.  II.  c.  44, 
which  requires  notice  of  action  to  be  indorsed  with  the  name  of  the 
attorney  intending  to  sue  out  process  *'  together  with  the  place  of 
his  abode."  The  Court  held  that  an  indorsement  stating  the 
attorney's  place  of  business  was  sufficient  within  that  Act :  princi- 
pally, it  appears,  because  the  information  intended  to  be  furnished 
under  that  Act  was  the  place  where  the  attorney,  as  such  and  acting 
in  such  character,  was  to  be  found ;  and  the  decision  is  manifestly 
inapplicable  to  the  case  of  the  abode  of  an  individual,  merely  as 
such,  independent  of  any  profession  or  business.  The  defendant's 
counsel  likewise  referred  to  the  cases  in  which  it  has  been  held  that 
an  affidavit  describing  the  deponent  of  his  place  of  business  is 
enough  where  by  rule  of  Court  he  should  be  described  as  of  his 
place  of  abode.  These  cases  only  prove  that,  for  some  purposes, 
place  of  residence  may  be  the  place  of  abode  ;  and  they  are  of  little 
use  to  show  the  meaning  to  be  given  to  the  words  in  the  Municipal 
Corporation  Act.  There  is  however  a  statute  in  pari  materia,  the 
Registration  of  Voters'  Act,  6  &  7  Vict.  c.  18 ;  and,  in  construing 
this  Act,  the  learned  Judges  of  the  Court  of  Common  Pleas  seem  to 
have  been  of  opinion  that  where  it  uses  the  words  *'  place  of  abode  "  it 
means  place  of  residence :  Luckett  v.  Knowles  (2),  Allen  v.  GreensiU  (a). 

We  have  been  much  pressed  by  the  fact  in  the  present  case  that 
the  defendant  was  as  well  known  by  his  place  of  business  as  by  his 
place  of  residence  :  but,  if  we  were  *to  hold  that  the  place  of  busi-  [  *784  ] 
ness  is  sufficient,  we  must  lay  down  a  general  rule  upon  the  subject, 
which,  if  unqualified,  would  in  many  instances  defeat  the  object  of 
the  Legislature,  and,  if  qualified  with  the  condition  that  the  candi- 
date is  as  well  known  by  his  place  of  business  as  by  his  place  of 
residence,  might  lead  to  great  uncertainty  and  much  litigation.  We 
think  it  the  safer  and  better  course  to  conclude  that  the  Legislature 
used  the  words  in  their  plain  and  ordinary  sense,  and  required 
that  the  voting  paper  shall  contain  the  candidate's  place  of  residence, 
by  which  in  all  cases  he  may  easily  be  identified. 

For  these  reasons  we  think  that  the  verdict  for  the  defendant 
must  be  set  aside,  and  the  rule  for  a  new  trial  made  absolute. 

Btde  absolute.  * 

(1)  2  Cr.  M.  &  B.  561 ;  8.  C,  5  Tyr.  (2)  69  K.  B.  466  (2  C.  B.  187). 

683.  (3)  72  B.  B.  556  (4  U.  B.  lUO). 
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1882.  HALL  V.  DYSON  (1). 

Jan  19  * 

_L.  *  (17  Q.  B.  785—793 ;  S.  C.  21  L.  J.  a  B.  224;  16  Jur.  270.) 

I-  ^     J  An  agreement  by  the  attorney  of  an  insolvent  with  one  of  the  creditors, 

who  has  given  notice  of  opposition  to  the  insolvent's  discharge,  to  pay  the 
creditor  a  certain  sum  of  money  in  consideration  that  he  will  withdraw  his 
opposition,  is  void ;  such  considemtion  being  contrary  to  the  policy  of  the 
Insolvent  Debtors'  Act,  and  a  fraud  upon  the  other  creditors. 

Although  it  do  not  appear  that  the  money  is  to  be  paid  out  of  the 
insolvent's  funds. 

Assumpsit.     The  declaration  stated  that,  before  and  at  the  time 
of  the  undertaking  and  promise  of  defendant  thereinafter  mentioned, 
one  David  Bryan  was  indebted  to  plaintiff  in  400L  ;  that  the  said 
D.  B.  then  was  a  prisoner  for  debt  in  actual  custody  in  York  Castle, 
and  had  applied  by  petition  in  a  summary  way  to  the  Court  for 
Belief  of  Insolvent  Debtors  in  England  for  his  discharge  from 
custody,  according  to  the  provisions  then  in  force  for  the  reUef  of 
insolvent  debtors  in  England ;  that  thereupon  the  said  petition 
was,  before  the  said  undertaking  &c.  of  defendant,  duly  referred  to 
the  county  court  of  York  for  the  hearing  thereof;  that  the  said 
application  of  D.  B.  for  his  discharge  as  aforesaid  was  pending  as 
aforesaid  and  undetermined  before  and  at  the  time  of  the  said 
undertaking  &c. ;  that  plaintiff  had  before  then  threatened  to  oppose, 
and  was  then  about  to  oppose,  the  discharge  of  D.  B.  upon  such 
application ;  and  that  thereupon  afterwards,  to  wit  on  &c.,  in  con- 
sideration that  plaintiff  would  t^ithdraw  his  opposition  to  the  dis- 
charge of  D.  B.  upon  such  application,  defendant  undertook  and 
then  promised  plaintiff  that  he,  defendant,  would  pay  501.  to  plain- 
tiff, through  his  agent  Arthur  Wright,  on  81st  May,  1851.    That, 
after  the  making  of  the  said  undertaking  and  promise  of  defendant, 
to  wit  on  &c.,  the  said  application  of  D.  B.  was  duly  heard  and 
determined  by  the  Judge  of  the  said  county  court ;  that  plaintiff, 
[  *786  1       confiding  &c.,  did,  from  and  *after  the  time  of  the  said  undertaking 
and  promise  hitherto,  altogether  cease  and  withdraw  his  opposition 
to  the  discharge  of  D.  B.  upon  such  application,  and  did  not  at  any 
time  or  in  any  manner  oppose  or  attempt  to  oppose  the  said  apphca- 
tion ;  that  the  time  for  opposing  the  said  discharge  elapsed  long  before 
the  commencement  of  this  suit,  to  wit  when  the  said  application  was 
heard  and  determined  as  aforesaid ;  of  all  which  premises  defen- 
dant had  notice :  yet  defendant  did  not  nor  would,  on  Slst  May, 

.(1)  Cited,   M*Kt€van  v.    S^wderaon  (1890)  24  a  B.  D.  742,  74o,  59  K  J. 

(1875)  L.  R  20  Eq.  65,  74  ;  J.ound  v.  Q.  B.  288;  dist.  He  M'Htury^  Ex  pnrU 

Orimtuade (ISSS)  39  Ch.  D.  605,  613, 57  Levita  [1894]  3  Ch.  365,  64  L.  J.  Ch. 

L.   J.   Ch.  725;   KearUy  v.   Thomson  13.— A.  C. 
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1851,  or  at  any  time  before  or  since,  although  often  requested  so  to        Hall 
do,  pay  the  said  50Z.  or  any  part  thereof  to  plaintiflf  through  his       dyson. 
agent  the  said  A.  W.,  or  to  plaintiff,  or  in  any  other  manner,  but 
wrongfully  neglected  and  refused  so  to  do. 

Fourth  plea :  That,  before  and  at  the  time  of  the  said  under- 
taking and  promise,  to  wit  on  &c.,  the  said  David  Bryan  was 
indebted  to  plaintiff  as  in  the  declaration  mentioned,  and  also  to 
divers  other  persons,  to  wit  &c.,  in  divers  other  suui^  of  money 
amounting  in  the  whole  to  a  large  sum  of  money,  to  wit  &c. ;  and 
defendant  further  saith  that  tlie  said  undertaking  and  promise  was 
made  and  plaintiff's  opposition  withdrawn,  as  in  the  declaration 
mentioned,  without  the  leave  and  licence,  privity  or  consent,  and 
in  fraud,  of  the  said  other  creditors  of  the  said  D.  B.,  and  without 
tiie  privity  or  consent  of  the  said  D.  B.,  and  without  the  privity  or 
consent  of  the  said  Judge  of  the  said  county  court.    Verification. 

Replication  to  fourth  plea:  That  the  said  undertaking  and 
promise  was  not  made,  nor  the  said  opposition  withdrawn,  in 
fraud  of  the  said  other  creditors,  or  any  or  either  of  them,  in 
manner  and  form  &c.     Issue  thereon. 

On  the  trial,  before  Maule,  J.,  at  the  Northamptonshire  Summer 
Assizes,  1851,  it  appeared  that  Byran,  on  26th  *May,  1851,  [ '787  ] 
being  then  a  prisoner  for  debt  in  York  Castle,  petitioned  for  his 
discharge  under  the  Insolvent  Debtors'  Act  (i).  The  usual  notices 
were  given  to  the  creditors ;  and  Bryan  shortly  afterwards  received 
notice  of  opposition  from  the  plaintiff,  one  of  his  creditors.  Before 
the  case  came  on  for  hearing  in  the  county  court,  defendant,  who 
was  Bryan's  attorney,  gave  to  Wright,  the  plaintiff's  agent,  the 
following  memorandum : 

"  Memorandum. 
"In  consideration  of  Mr. Matthew  Hall  withdrawing  the  opposition 
in  the  case  of  David  Bryan,  now  a  prisoner  in  York  Castle,  I,  Henry 
William  Dyson,  undertake  to  pay  the  sum  of  fifty  pounds  to  the  said 
Matthew  Hall  through  his  agent  Arthur  Wright,  to  be  paid  on 
Saturday  next. 

"  Hbnry  Wm.  Dyson  (Solr.)  York. 
"  Signed  May  26th,  1851." 

Wright  had  previously  given  to  defendant  the  following 
document : 

(1)  Stat.  1  &  2  VicL  c.  110. 


y 
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HALf,  "  In  the  Court  for  Relief  of  Insolvent  Debtors. 

Dyson.  "  I»  t^G  matter  of  the  petition   of  David  Bryan,  an   insolvent 

debtor. 

'^  I  undertake  and  consent  to  the  withdrawal  of  opposition  on 

behalf  of  Mr.  Hall  on  payment  of  the  sum  of  fifty  pounds  to  me. 

Dated  this  26th  day  of  May,  1851. 

"  (Pro  Matthew  Hall.) 

"  Arthur  Wright.'* 

The  jury  found  a  verdict  for  the  plain tifif,  leave  being  reserved 

[  •/as  ]       to    move  to    enter  a  nonsuit.  Miller,    Serjt.,    in   ♦Michaelmas 

Term,    1851,   obtained   a   rule  nm   for   a  nonsuit,    or  arrest  of 
judgment. 

Humfrey  and  Sir  J.  E.  Eardley  Wilnwt  now  showed  cause : 

On  the  motion  for  a  nonsuit,  the  question  for  the  Court  is, 
whether  the  learned  Judge  should  have  directed  the  jury  that  the 
arrangement  proved  between  the  defendant  and  the  plaintiff  was 
void  for  illegality.  [They  referred  to  Murray  v.  Reeves  (i)  and 
Gotild  V.  Williatn8{2)]  It  cannot  be  denied  that  a  creditor  may 
withdraw  his  opposition,  if  the  other  creditors  are  not  injured  by 
his  doing  so. 

(Lord  Campbell,  Ch.  J. :  But  it  may  be  illegal  to  take  money  for 
so  withdrawing.) 

That  question  would  turn  upon  the  express  words  of  the  Act.  In 
Taylor  v.  IViUon  (3)  it  was  held  that  a  security  given  by  a  bankrapt 
[  *789  ]  to  a  creditor,  in  consideration  of  his  forbearing  *to  oppose  the 
bankrupt  on  his  last  examination,  is  not  void  under  stat.  12  &  13 
Vict.  c.  106,  s.  202  (4),  although  it  would  have  been  void  if  given  iu 
consideration  of  the  forbearing  to  oppose  the  allowance  of  the  cer- 
tificate. That  case  shows  how  strictly  clauses  of  this  kind  are  to 
be  construed. 

(Lord  Campbell,  Ch.  J. :  Suppose  a  creditor  withdrew,  for  a 
pecuniary  consideration,  from  an  opposition  which  proceeded  ujton 
th6  ground  of  fraudulent  concealment  by  the  debtor  ?) 

It  is  difficult  to  say  that  a  creditor  could  be  forced  to  oppose,  even 
under  such  circumstances. 

(1)  32  R.  E.  430  (8  B.  &  C.  421).       (4)  Eepealed  by  32  &  33  Vict  c  >3. 

(2)  4  Dowl.  P.  0.  91.  8.  20.— A.  C. 

(3)  6  Ex.  251. 
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(Lord  Campbell,  Gli.  J. :  A  voter  lias  a  perfect  right  to  stay        Hall 
away  from  the  poll :  that  does  not  make  it  legal  for  him  to  receive       dtson. 
money  for  staying  away.) 

Simpson  v.  Lord  Howden  (i)  is  an  authority  to  show  that  what  a 
man  may  do  legally,  he  may  take  money  for  doing.  In  Jones  v. 
Waite  (2)  Alderson,  B.  says :  "  why  should  not  the  doing  what  is 
legal  be  a  good  consideration  ?  " 

(Patteson,  J. :  In  Taylor  v.  Wilson  (s)  the  security  in  considera- 
tion of  which  the  opposition  was  withdrawn  was  held  by  an  innocent 
indorsee.) 

That  would  not  prevent  the  security  from  becoming  absolutely 
"  void/'  under  sect.  202,  if  it  were  at  first  given  contrary  to  the 
statute.  But,  in  fact,  a  creditor  is  in  no  way  bound  to  oppose  an 
insolvent.  His  opposition  is  not  even  a  duty  of  imperfect  obliga- 
tion :  it  is  a  privilege  which  he  may  exercise  or  not  as  he  thinks 
fit.  Stat.  1  &  2  Vict.  c.  110,  s.  72  (4),  provides  only  that  "  it  shall 
be  lawful  "  for  creditors  to  oppose. 

As  to  that  part  of  the  motion  which  is  in  arrest  of  judgment,  the       [  7iH)  ] 
facts  upon  the  record  are,  in  legal  effect,  the  same  as  those  proved 
at  the  trial :  it  is  not,  therefore,  necessary  to  add  anything  on  that 
point. 

MiUer,  Serjt.  (with  whom  was  O.  Hayes),  contra  : 

The  plaintiff's  agreement  is  clearly  in  fraud  of  the  other  creditors, 
and  to  their  detriment ;  and  such  an  agreement  is  void  at  common 
law.  Nerot  v.  Wallace  (5)  and  Murray  v.  Reeves  (6)  are  in  point. 
The  observations  of  all  the  Judges  in  the  former  case,  that  such 
agreements  are  contrary  to  the  policy  of  the  bankrupt  laws,  and 
create  precedents  which  may  be  used  for  corrupt  and  fraudulent 
purposes,  apply  equally  to  the  present  case.  It  would  be  most 
dangerous  to  hold  that  a  creditor  is  always  at  liberty  to  withdraw 
his  opposition.     The  discharge  of  an  insolvent  sends  him  into  the 

(1)  dOB.B.575  (9Gl.&Fin.61),in  ment  of  0.  B.  in  Waite  v.  Jone$,  1 
Dom.  Proc.  afiOirming  the  judgment  of  Biug.  N.  C.  656.  Judgment  of  Ex.  Ch. 
Ex.  Ch.  in  rA)rd  Howden  v.  Simpson,  affirmed  in  Dom.  Proc. :  Jmifs  v. 
50  B.  R.  5j5  (10  Ad.  &E1.  807),  which  Waite,  50  B.  R.  717  (9  01.  &  Fin.  88), 
reversed  the  judgment  of   Q.  B.  in  (3)  5  Ex.  251. 

LiFrd  Howden  v.  Simpson,  10  Ad.  &E1.  (4)  Repealed  by  32  &  33  Vict.  c.  83, 

793.  8.  20.— A.  C. 

(2)  50  B.  B.  705  (5  Bing.  N.  C,  341,  (5)  3  T.  B.  17. 

347,  in  Ex.  Ch.),  affinning  the  judg-  ^6)  32  B.  B.  430  (8  B.  &  C.  421) 
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Hall        world  with  a  fresh  credit,  on  the  assumption  that  a  proper  investi- 
Dtson.       gation  into  his  conduct  and  his  liabilities  has  taken  place:  the 
withdrawing  of  opposition  by  a  creditor  would  often  obstruct  or 
altogether  prevent  such  investigation,  and  inflict  an  injury  upon 
the  creditors  and  upon  the  public.     In  Kaye  v.  BoUon  (i)  it  was 
held  that  a  covenant  by  a  friend  of  a  bankrupt  to  pay  all  the 
bankrupt's  debts  in  full,  in  consideration  that  the  creditors  would 
proceed  no  further  under  the  commission,  was  valid ;  but  there  the 
creditors  were  not  only  not  injured,  but  benefited  by  the  ari-ange- 
ment.    Lord    Ernyon    expresses    himself    to  that  effect  in  the 
judgment;  and  Lawrencb,  J.  distingoishes  the  case  from  AVrot 
[•791]      V.   Wallace  {2).     Here  other  creditors  may  not   •have  opposed, 
because    they  knew  that    they  could    avail    themselves  of  the 
plaintiff's  opposition :  in  that  case  the  withdrawing  of  that  oppo- 
sition is  an  injury  to  them.     As  to  the  argument  that  an  agreement 
of  this  kind  is  not  immoral,  because  a  creditor  is  not  obliged  to 
oppose,  the  answer  is,  that  it  becomes  immoral  when  he  agrees  to 
take  money  for  exercising  his  discretion.     (He  was  then  8topi>e<l 
by  the  Court.) 

Lord  Campbell,  Ch.  J. : 

This  rule  must  be  made  absolute.  There  is  no  doubt  that  the 
plaintiff  might  have  withdrawn  his  opposition,  if  he  chose  ;  but  he 
had  no  right  to  agree  to  do  so  in  consideration  of  receiving  money. 
When  Simpson  v.  Lm'd  Hoivden  (3),  which  has  been  cited  for  the 
plaintiff,  was  before  the  House  of  Lords,  I  concurred  with  the  rest 
of  their  Lordships  in  holding  the  agreement  which  was  tlie  subject 
of  dispute  to  be  valid  :  but  we  did  so  on  the  ground  that  there  was 
nothing  in  the  agreement  itself  to  show  that  it  was  necessarily  of 
an  illegal  character,  or  in  fraud  of  the  public.  In  the  present  case, 
the  creditor  is,  as  it  were,  bought  off ;  and  he  was  under  a  moral 
obligation  to  continue  his  opposition,  inasmuch  as,  by  giving  notice 
of  it,  he  had  led  the  other  creditors  to  believe  that  he  really 
intended  to  oppose.  The  consequence  of  his  withdrawing  is  that 
justice  is  disappointed,  because  the  adjudication  is  made  wiihout 
the  proper  investigation  having  taken  place.  It  seems  to  me  that 
the  consideration  for  receiving  the  money,  which  is,  to  withdraw 
his  opposition,  and  that  after  having  given  notice  of  it,  is  clearly 
[  '792  ]       immoral.     Murray  v.  Reeves  (4)  was  not  so  strong  *a  case  as  this, 

(1)  6  T.  R.  l:i4.  (3)  60  B.  R.  575  (9  a.  &  Fin.  6!). 

(2)  3  T.  R  17.  (4)  32  R.  R,  430  (8  B.  &  C.  421), 
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although  the  agreement  there  was  still  pronounced  to  he  invalid;  Hall 

for  there  the  money  in  consideration  of  which  the  agreement  was        dysok. 
made  was  to  be  paid  to  the  plaintiff  as  assignee  oE  the  bankrupt. 
Taylor  V.  Wilson  (i)  is  no  authority  :  in  that  case  the  question  turned 
upon  the  language  of  the  particular  statute. 

Pattb80N,  J. : 

I  am  of  the  same  opinion.  This  is  an  action  between  the 
immediate  parties  to  the  agreement,  and  therefore  the  case  differs 
from  Taylor  v.  Wilson  (i),  where  the  defendant  was  an  innocent 
indorsee  of  the  security  which  was  the  subject  of  the  action.  The 
agreement  here  is  clearly  illegal,  not  only  upon  the  face  of  it,  but 
because  it  is  manifest  that  a  fraud  was  committed  upon  the  other 
creditors.  The  case  of  Oovld  v.  Williavts  (2)  I  consider  to  have 
been  decided  upon  the  principle  which  should  govern  cases  of  this 
kind.  And,  upon  that  principle,  I  think  that  the  agreement  in 
question  is  illegal,  inasmuch  as  it  is  contrary  to  the  policy  of  the 
Insolvent  Debtors'  Act,  and  amounts,  moreover,  to  a  fraud  on  the 
other  creditors.  The  duty  of  opposition  on  the  part  of  the  creditor 
may  be  a  duty  only  of  imperfect  obligation :  but,  if  he  has  the 
option  of  pursuing  one  course  or  the  other,  it  is  an  immoral  act, 
against  the  policy  of  the  law,  and  a  fraud  upon  the  other  creditors, 
to  take  money  for  exercising  that  option. 

COLBBIDGB,  J.  : 

I  am  of  the  same  opinion.  Mutray  v.  Reeves  (s)  was,  I  think, 
properly  decided :  and  upon  the  authority  of  that  case  the  agree- 
ment here  is  void,  the  ^consideration  for  it  being  illegal,  inasmuch  [  *793  ] 
as  it  amounts  to  a  fraud  upon  the  other  creditors.  No  doubt  the 
duty  of  opposition  on  the  part  of  a  creditor  is  a  duty  of  imperfect 
obligation  :  but  here  the  plaintiff  seeks  to  make  the  non-fulfflment 
of  that  obligation  the  ground  of  the  contract  upon  which  he  sues. 
That  is  a  contract  which  the  Court  cannot  recognize. 

Rule  absolute  for  a  nonsuit  (4). 

(1)  6  Ex.  251.  (3)  32  B.  R.  430  (8  B.  &  0.  421). 

(2)  4  Dowl.  P.  C.  91.  (4)  Wightmaii,  J.  was  absent. 
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1852.  BUEMESTEE  v.  BAEEON(l). 

'^^^  ^'  (17  a  B.  828-832  ;  S.  C.  21  L.  J.  Q.  B.  135;  16  Jur.  314.) 

[  828  ]  ^  l,ill  ^^8  dravD,  dated  **  London,"  but  not  otherwise  griTing  the  addrew 

of  the  drawer.  It  was  directed  to,  and  accepted  by,  **  Captain  Barron,  27, 
Saville  Bow."  In  au  action  by  an  indorsee  against  the  drawer,  issue  on  a 
plea  denying  notice  of  dishonour,  the  plaintiff  proved  that  he  had  put  a 
letter  into  the  post,  addressed  to  the  drawer,  **  liondon."  The  drawer  give 
evidence  that  he  had  not  received  the  letter ;  that  he  was  a  clerk  in  the 
Admiralty  and  lived  at  Chelsea,  and  that  this  might  have  been  ascertained 
by  enquiry  of  the  acceptor,  who  was  his  brother.  No  such  enquiry  hid 
been  made: 

Held  that,  in  an  action  against  the  drawer,  the  fact  that  the  holder  had 
sent  a  letter  to  the  defendant,  addressed  as  he  had  dated  the  bill,  was 
evidence  on  which  a  j  iiry  would  be  warranted  in  finding  that  due  dili^n^e 
had  been  used  to  give  notice  of  dishonour,  though  no  enquiry  had  been 
made  of  the  acceptor. 

Assumpsit  by  indorsee  against  drawer  of  a  bill  of  exchange.  The 
count  averred  due  notice  of  dishonour.  Plea,  denying  such  notice. 
Issue  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  London  sittings  in  this 
Term,  the  bill  was  produced.  It  purported  to  be  dated  **  London," 
drawn  by  J.  M.  Barron  (the  defendant)  on  *'  Captain  Barron, 
[  •82i>  ]  27,  Saville  Row,"  and  *accepted  by  him.  The  alleged  notice  of 
dishonour  was  given  by  a  letter  which  was  put  into  the  post  with 
the  address  ''  J.  M.  Barron,  Esq.,  London."  It  did  not  appear  that 
any  enquiry  had  been  made  at  Saville  Row.  The  defendant  was 
called  as  a  witness,  and  denied  receipt  of  the  notice :  and  he  said : 
"  I  am  a  clerk  in  the  Admiralty,  and  live  at  Chelsea.  Captain 
Barron  is  my  brother.  Had  enquiry  been  made  at  Saville  Row,  mj 
residence  would  have  been  discovered,  and  that  I  was  a  clerk  in  the 
Admiraltj."  Counsel  for  the  defendant  objected  that  there  was  no 
evidence  for  the  jury  on  the  plainiiil's  side  of  the  issue  as  to  notice. 
The  plaintiff's  counsel  cited  Clarke  v.  Shaiye  (2).  The  learned 
Judge  left  the  case  to  the  jury  ;  and  they  found  for  the  plaintiffs : 
but  leave  was  reserved  to  move  for  a  nonsuit,  or  verdict  for  defendant. 

Montague  Chambers  now  moved  accordingly  : 

Clarke  v.  Sha)-pe  (2)  differs  from  this  case.  There  the  evidence 
was  merely  that  the  bill,  drawn  by  the  defendant  H.  B.  Sbarpe,  was 
dated  London,  and  that  the  notice  of  dishonour  was  addressed 
"  Mr.  H.  B.  Sharpe,  London  "  :  and  there  was  no  evidence  that  Uie 
letter  had  or  had  not  reached  the  defendant :  Mann  v.  Moors  i3) 

(1)  See  Bills  of  Exchange  Act,  1882  (2)  49  H.  B.  556  (3  M.  &  W.  166). 

(45  &  46  Vict.  c.  61),  8.  49  flo).  (3)  By.  &  M.  249. 
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was  cited.     The  Court  of  Excfaeqaer  held  that  there  was  evidence    burmbstbr 

to  go  to  the  jury  of  notice.     Parke,  B.  said  :  "  The  only  question  is,      barbon. 

whether  this  was  not  evidence  to  go  to  the  jury  that  the  letter 

reached  the  defendant  in  due  course.     On  that  point  we  have  the 

direct  authority  of  Lord  Tbntebdbn.    It  is  a  strong  argument,  that, 

if  the  post-office  could  not  find  Mr.  Sharpe,  enquiry  would  not  have 

foQud  him."    "^^But  here  it   was  in  evidence  that  enquiry,  at  a       [  *830  ] 

specified  place,  and  that  pointed  out  by  the  bill^  would  have  found 

the  defendant. 

(WioHTHAN,  J. :  Suppose  a  place  is  pointed  out  for  enquiry, 
which  is  very  distant. 

Lord  Gaupbbll,  Ch.  J.:  Do  you  impose  upon  the  holder  the 
necessity  of  always  applying  to  the  acceptor  to  know  the  drawer's 
residence  ?) 

Not  in  all  cases;  but  there  should  be  reasonable  diligence.     It 
rarely  happens  that  the  drawer  gives  a  special  address. 

(WiOHTMAN,  J. :  There  is  no  question  that  in  this  case  the  letter 
did  not  reach  the  defendant;  and  that  a  letter,  posted  as  this 
was,  would  not  be  likely  to  reach  him. 

Lord  Campbell,  Ch.  J. :  Do  you  admit  that  it  was  a  question  for 
the  jury  whether  the  notice  reached  him  or  not  ?) 

Taking  it  to  be  so,  there  was  not,  here,  any  evidence  for  the 
jury. 

(Lord  Campbell,  Ch.  J. :  Then  I  think  you  are  out  of  Court.  You 
might  have  called  upon  the  Judge  to  leave  the  question  to  the  jury 
whether  or  not  due  diligence  had  been  used.  But,  if  you  had,  I 
think  it  cannot  be  doubted  that  they  woald  have  found  for  the 
plaintiff.  It  could  not  be  expected  that  the  holder  should  go  all 
over  London  to  make  enquiries.) 

The  rule  undoubtedly  is,  as  laid  down  in  Bayley  on  Bills,  281, 
6th  ed.  (citing  Batenian  v.  Joseph  (i) ),  that,  **  where  it  is  not  known 
where  a  party  lives,  due  diligence  must  in  general  be  used  to  find 
oat."     Here  no  evidence  of  due  diligence  was  given. 

(Lord  Campbell,  Ch.  J. :  If  the  drawer's  address  here  had  been 
Dorking  instead  of  London,  there  would  have  been  less  doubt  in  the 

(1)  n  B.  B.  443  (12  East,  433). 
B.R. — VOL.  LXXXV.  44 
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BuRM ESTER    cEBe.    But  there  are  persons  whom  a  letter  directed  only  "  London  " 
BA^N.      will  reach.) 

Beveiidge  v.  Bnrgi8{\)  is  another  authority  cited  in  the  passage  of 
Bayley  on  Bills  just  referred  to. 

[  831  ]  (Lord  Campbell,  Gh.  J. :  There  no  notice  at  all  was  sent.) 

If  the  letter  in  this  case  had  been  sent  by  a  private  messenger, 
who  had  not  found  the  defendant,  it  would  be  clear  that  enough 
had  not  been  done.  The  post-office  has  more  advantages ;  and,  if 
nothing  appeared  but  that  a  letter,  addressed  as  in  this  case,  had 
been  put  into  the  box,  there  might  be  a  prinid  facie  presumption 
that  it  had  reached  the  party.  But  here  that  presumption  is 
excluded ;  and  means  are  shown  by  which  a  right  delivery  of  the 
letter  might  have  been  ensured.     The  case  is  novel  in  its  facts. 

Lord  Campbell,  Ch.  J. : 

There  is  no  ground  for  this  motion.  It  is  not  necessary  to  lay 
down  as  a  rule  of  law  that  such  a  notice  as  this,  under  such  circum- 
stances, is  conclusively  good.  But,  if  the  Judge,  here,  had  been 
asked  to  leave  to  the  jury  the  question  whether  or  not  due  diligence 
had  been  used,  he  ought  to  have  done  so ;  and  on  that  point  there 
was  abundant  evidence.  The  drawer  gives  the  address  *'  London,  * 
on  his  bill;  the  holder  puts  into  the  post  a  letter  so  addressed. 
That  is  evidence  of  due  diligence.  He  has  done  all  that  the  drawer 
required  of  him.  In  fact  the  drawer  in  this  case  had  given  a  false 
statement  as  to  his  residence,  as  he  lived  at  Chelsea.  The  step  taken 
by  the  holder  does  not  cease  to  be  due  diligence  (or  evidence  of  due 
diligence)  because  he  might  have  gone  to  the  acceptor.  I  cannot, 
therefore,  say  that  the  learned  Judge  ought  to  have  nonsuited  in  this 
case ;  for,  if  he  had  asked  the  jury  whether  there  was  due  diligence,  1 
do  not  doubt  that  they  would  have  said  there  was  ;  and  there  ^tis 
evidence  which  would  have  abundantly  justified  them  in  so  finding. 

[  832  J       Patteson,  J. : 

It  is  clear  that  there  ought  not  to  have  been  a  nonsuit  in  this 
case.  According  to  Clarke  v.  Sharpe(2)f  if  a  bill  is  drawn  with  the 
address  "London,"  there  is  evidence  of  notice,  as  against  the 
drawer,  if  a  notice  of  dishonour  has  been  put  into  the  post  addressed 
as  the  bill  is  dated.  I  do  not  say  that  it  would  be  sufficient  as 
against  a  subsequent  indorser.     If  there  was  any  question  for  the 

(I)  13  B.  H.  798  (3  Camp.  262).  (2)  49  E.  R.  55t)  (3  IL  &  W.  166). 
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jury  as  to  due  diligence,  the  Judge  should  have  been  requked  to  Burmestbr 
leave  it  to  them  :  but  I  am  of  opinion  that  there  was  due  diligence,  bakkon. 
The  decision  in  Clarke  v.  Sharpe  (i)  was  founded  upon  an  earlier 
one  to  the  same  effect  (2).  If  the  argument  for  the  defendant  were 
good,  a  trap  might  always  be  laid  for  the  holder  of  a  bill,  by  giving 
the  date  ''  London,'*  and  then  saying  "  >  ou  might  have  found  by 
enquiry  that  I  live  somewhere  else." 

COLBBIDOE,  J. : 

In  an  action  between  holder  and  drawer,  this  evidence  was 
sufficient.  Prima  facie,  here,  "London"  was  the  place  where  the 
drawer  was  to  be  found.  He  is  not  entitled  to  say  "  If  you  had 
enquired  somewhere  else  you  would  have  been  told  where  I  was  to 
be  met  with." 

WlOHTMAN,  J. : 

If  I  had  been  desired,  I  should  have  left  the  question  of  due 
diligence  to  the  jury ;  but  I  should  have  stated  to  them  also  that 
the  drawer,  by  giving  the  date  **  London,"  might  have  induced  the 
holder  to  believe  that  a  letter  so  addressed  would  reach  him. 

_  Rule  refused. 

The   MAEQUIS  of  SALISBUEY  v.  The   GEEAT  1862. 

NORTHERN  RAILWAY   COMPANY  (3).  •^!!j^' 

(17  Q.  B.  840—858;  S.  0.  21  L.  J.  Q.  B.  185  ;  16  Jur.  740.)  '  840  ] 

Notice  by  a  Bail  way  Company  to  a  landowner,  under  sect  18  of  the 
Lands  Clauses  Consolidation  Act,  1845,  requiring  the  lands  for  the  purposes 
of  the  Company,  is  a  sufficient  exercise  of  the  powers  of  compulsory  pur- 
chase given  by  that  Act  to  place  the  Company  and  the  landowner  in  the 
position  of  purchaser  and  vendor:  and  entry  by  the  Company  upon  the 
lands,  after  the  previous  steps  prescribed  by  sect.  85  have  been  taken,  is 
not  an  exercise  of  the  Company's  powers  of  compulsory  purchase,  but  an 
act  which  is  made  legal  by  the  previous  exercise  of  those  compulsory 
powers,  and  need  not,  therefore,  be  done  within  the  period  prescribed  by 
sect.  123. 

By  an  order  of  Vice-Chancellor  Knight  Bruce,  a  special  case 
was  stated  for  the  opinion  of  this  Court.  The  material  statements 
were  as  follows. 

(1)  49  R.  R.  556  (3  M.  &  W.  166).  Cheltenham  By.  Co,  (1884)  9  App.  Cas. 

(2)  Manny.  Moors,  B.y.&U.  249.         787,   803,  806,  53  L.   J.    Ch.    1075; 
(3J  Cited,  Tiverton  and  North  Devon      Mercer  v.  Liverpool,  dsc.  By.  Co,  [1903] 

Ry.  Co.  Y.  Loosemore  (1884)  9  App.  Gas.      1  K  B.  652,  661,  72  L.  J.  K  B.  128, 
480,  488,  495,  510,  516,  53  L.  J.  Oh.      88  L.  T.  374,  O.A 
812;  O.W.  By.   Co.  v.  Swindon  and 
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[  •842  ] 


The  plaintiff,  for  many  jears,  has  been,  and  still  is,  seised  for  life 
of  certain  lands  situate  in  the  parish  of  Hatfield,  in  the  county  of 
Herts,  part  of  which  consists  of  la.  8r.  Ip.,  hereinafter  particalarly 
described,  subject  only  to  a  tenancy  from  year  to  year  by  the  tenanie 
or  farmers  of  the  plaintiff;  and  the  plaintiff  never  had  any  greater 
estate  than  an  estate  for  life  in  the  same  hereditaments. 

The  case  then  stated  that,  by  the  Great  Northern  Bailway  Act, 
1846  (1)  (Boyal  assent  26th  June),  the  Great  Northern  Bailway 
Company,  the  defendants,  were  incorporated  for  the  purposes  in 
the  said  Act  mentioned;  and  The  Lands  and  Railways  Glauses 
Consolidation  Acts,  1845,  are  incorporated  therewith  (2).  By 
sect.  27  of  the  said  Great  Northern  Railway  Act  it  was  enacted 
"  that  the  powers  of  the  said  Company  for  the  compalsory  purchase 
of  lands  for  the  purposes  of  '*  the  said  Act  "  shall  not  be  exercised 
after  the  expiration  of  five  years  from  the  passing  of "  that  Act ; 
and  no  other  provision  is  made  in  that  Act,  limiting  the  time  for 
compulsory  taking  or  purchase  of  lands.  The  said  Company  have 
not  obtained  an  extension  of  time  for  the  purchase  by  them  of  the 
said  la.  Sr.  Ip.  of  land,  or  any  part  thereof,  pursuant  to  stat 
11  &  12  Vict.  c.  8. 

On  21st  May,  1851,  the  Great  Northern  Railway  Company  gave 
the  plaintiff  a  notice  in  writing  of  that  *date :  whereby  they  required 
to  purchase  and  take,  for  the  purpose  of  the  said  Bailway,  the 
land  described  in  the  schedule  and  plan  thereunto  annexed.  The 
case  further  stated  that  the  notice  called  upon  the  plaintiff  before 
the  expiration  of  twenty-one  days  to  deliver  to  Messrs.  Baxter, 
Bose  and  Norton  (the  Company's  solicitors)  a  statement,  in 
writing,  of  the  sum  which  he  was  willing  to  receive  in  satisfaction 
and  compensation  for  the  value  of  such  land ;  and  that  the  schedule 
described  the  said  land  (being  that  part  of  the  plaintiff's  laud 
hereinbefore  mentioned)  as  All  those  pieces  or  parcels  of  land,  Ac, 
delineated  on  the  plan  thereto  annexed,  as  the  same  were  then  or 
were  about  to  be  staked  or  set  or  otherwise  marked  out  for  the 
purpose  of  the  before  mentioned  Bailway,  containing  together  by 
admeasurement  la.  8r.  Ip.,  situate  &c.,  and  then  or  late  in  the 
occupation  &c.    And  that  the  hereditaments  &c.  above  deecribed 


(1)  9  &  10  Vict.  c.  Ixxi.  (local  and 
personal,  public),  **  For  makixig  a 
railway  from  London  to  York,  with 
branches  therefrom  providing  for  the 
counties  of  Hertford,  Bedford,  Hunt- 
ingdon, Northampton,  Butland,  Not- 


tingham, and  the  three  divisioDs  of 
the  county  of  Lincoln  a  railway  com- 
mimication  with  London  and  York, 
to  be  called  'The  Oraat  Noithen 
EaUway.'" 
(2)  Sect  1. 
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were  admitted  to  be  parcel  of  certain  lands  &c.  delineated  in  the 
Parliamentary  plan,  and  described  in  the  book  of  reference 
thereto,  deposited  by  the  promoters  of  the  London  and  York 
Railway  Company,  afterwards  incorporated  under  the  title  of  the 
Great  Northern  Railway  Company,  with  the  clerk  of  the  peace  for 
the  county  of  Hertford,  and  in  such  plan  and  book  distinguished 
by  Nos.  186  and  148  &c. 

The  case  then  stated  that,  on  26th  May,  1851,  the  plaintiff's 
solicitor,  by  letter  to  the  solicitors  of  the  Company,  offered  to  accept 
6001.  as  the  price  for  the  said  lands ;  which  offer  was,  on  the  part 
of  the  said  Company,  declined :  and  thereupon  the  Company 
proceeded  to  adopt  measures  for  obtaining  possession  of  the  said 
lands,  pursuant  to  the  84th  and  85th  sections  *of  the  Lands 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18).  That,  on  18th 
Jane,  1861,  they  applied  to  two  justices  to  appoint  a  surveyor,  to 
determine  the  value  of  the  said  land :  and  they  appointed  a 
surveyor,  who  valued  the  same  at  158/. :  that,  on  28rd  June,  1851, 
the  Company  deposited  1582.  in  the  Bank  of  England,  in  the  name 
<&c.  of  the  Accountant-General,  to  the  credit  of  the  plaintiff,  which 
sum  stUl  remains  so  deposited :  and  that,  on  the  following  day,  the 
defendants  delivered  to  the  plaintiff  a  bond,  as  prescribed  by 
sect.  86. 

The  Company  have  taken  no  other  measures  towards  the 
purchase  of  the  said  land  save  as  herein  stated;  and  they  took 
no  measures  for  obtaining  possession  of  the  land  within  three  years 
from  the  passing  of  the  said  special  Act. 

On  21st  May,  1851,  the  Company  served  a  notice  in  writing  of 
that  date  on  Frederick  Farr  and  John  Farr,  the  tenants  or 
occupiers  of  the  plaintiff's  said  land,  who  hold  the  same  as  yearly 
tenants  to  the  plaintiff,  similar  to  the  aforesaid  notice  served  on  the 
plaintifil  The  case  proceeded  to  state  that,  on  18th  June,  1851, 
the  defendants  and  the  said  F.  F.  and  J.  F.  disagreeing  on  the 
amount  of  compensation,  the  defendants  caused  them  to  be 
summoned  to  appear  before  two  justices  of  the  peace  &c.  at  &c.,  in 
order  that  the  said  justices  might  determine  the  amount:  and 
ultimately,  on  8th  July,  1851,  the  said  justices  awarded  to  the  said 
F.  F.  and  J.  F.  25/.  as  compensation  for  their  interest  as  tenants 
of  the  said  land;  that  defendants  thereupon  tendered  the  said  sum, 
which  F.  F.  and  J.  F.  refused  to  receive ;  and  consequently  they 
have  not  received  the  same,  or  any  other  compensation  from  the 
defendants 


Marquis  of 
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[  ♦846  ] 


In  the  same  month  of  July,  the  Company  threatened  to  enter 
upon  and  use  the  plaintiff's  said  land  ^^ithout  the  consent  or 
permission  of  the  plaintiff,  or  his  solicitors  or  agents,  but  did  not 
enter  upon  the  same ;  and  the  plaintiff  thereupon,  on  19th  July, 
1861,  filed  his  bill  of  complaint  in  the  Court  of  Chancery  against 
the  said  Company,  praying  for  an  injunction  to  restrain  them  from 
entering  upon  or  taking  possession  of  plaintiff's  said  land,  and  from 
digging  for  gravel  or  committing  any  other  act  of  waste  or  spoil 
thereon. 

On  4th  August,  1861,  a  motion  was  made  in  the  said  cause,  before 
Sir  J.  L.  K.  Bruce,  V.-C,  for  an  injunction  according  to  the  prayer 
of  the  bill ;  whereupon  it  was  ordered  (among  other  things)  that  a 
case  should  be  made  for  the  opinion  of  the  Judges  of  the  Court  of 
Queen's  Bench :  and  the  question  was  to  be,  Whether  the 
defendants,  under  the  circumstances  before  stated,  have,  or  had 
in  the  month  of  July  last,  the  right  to  take  the  lands  comprised 
in  the  notice  to  treat,  dated  the  21st  May  last,  in  the  plaintiff's 
bill  mentioned. 
*  The  case  was  now  argued  by 

Bramwell,  for  the  plaintiff : 

Sect.  27  of  the  Company's  Act  declares  that  their  powers  for  the 
compulsory  purchase  of  lands  for  the  purposes  of  the  Act  (which 
powers  are,  by  sect.  1,  the  same  as  those  given  by  the  Lands  Clauses 
Consolidation  Act,  1846,  8  &  9  Vict.  c.  18)  shall  not  be  exercised 
after  the  expiration  of  five  years  from  the  passing  of  the  Act.  The 
Company,  therefore,  have  no  right  to  enter  upon  the  plaintiff's 
land,  inasmuch  as  they  have  not  exercised  their  compulsory  powers 
within  the  prescribed  period.  All  that  they  have  done  has  been 
to  give  a  ^notice  to  the  plaintiff  that  they  required  the  land,  and, 
upon  his  differing  with  them  as  to  the  price,  to  have  the  land 
valued,  and  to  deposit  a  sum  of  money  and  enter  into  a  bond,  as 
prescribed  by  sects.  85,  86  of  stat.  8  &  9  Vict.  c.  18. 

(Patteson,  J. :  In  Doe  d.  Atimtstead  v.  North  Staffordshire 
Railway  Company  (1)  we  held  that  a  Company  who  had  taken  these 
steps,  and  entered  upon  the  land,  could  not  be  considered  as 
trespassers.) 

Here  there  has  been  no  entry  by  the  Company ;  and  it  is  clear, 

from   the   judgment  in  Doe  d.  Armitstead  v.  North  Staffordshire 

(1)  83  B.  B.  577  (16  Q,  B.  626). 
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Railway  Company  (i),  that  the  Court  considered  the  entry  as 
necessary  in  order  to  make  the  steps  to  be  taken  by  t))e  Company 
under  sects.  85,  86  complete,  so  as  to  give  power  to  the  landowner 
to  initiate  proceedings  under  sect.  68.  In  Adams  v.  The  London 
and  Blacktcall  Railway  Company  (2)  and  Worsley  v.  South  Devon 
Railtcay  Company  (3)  the  Court  took  the  same  view.  And  in 
Burkinshaw  v.  Birmingham  and  Oxford  Junction  Railway 
Company  (4)  it  was  held  that  the  word  "  taken,"  in  sect.  68, 
when  used  with  reference  to  the  occapaiion  of  land  by  the 
Company  under  sects.  85,  86,  must  be  understood  as  applying 
only  to  an  actual  entry  and  taking,  and  not  to  a  mere  constructive 
possession,  by  the  Company.  It  will  be  contended  that  the  notice 
to  treat  operates  as  a  contract:  but  it  does  not  amount  to  a 
contract  which  binds  both  parties. 
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(CoiiERiDOB,  J.:  In  Burkinshaw  v.  Binnincjham  and  Oxford 
Junction  Railway  Company  (b)  the  Court  of  Exchequer  held  that 
both  parties  were  bound  finally. 


Lord  Campbell,  Ch.  J. :  In  Brocklebank  v.  *  nTiitehaveii  Junction 
Railway  Company  (6)  Vice-Chancellor  Shadwbll  and  Lord 
CoTTBNHAM  seomod  to  have  held  opposite  opinions  on  this  point.) 


[  •846  ] 


In  a  later  case,  Kinnersley  v.  The  North  Staffordshire  Railivay 
Company  (7)  Vice-Chancellor  Shadwell  held  that  the  notice  to 
treat  did  not  operate  as  a  final  contract.  The  Company,  in  giving 
their  notice,  give  an  implied  pledge  to  abide  by  it ;  and  they  are, 
no  doubt,  bound  by  that  notice ;  but  the  landowner  is  not.  The 
language  of  sects.  85,  86,  is  in  favour  of  this  view.  It  cannot  be 
contended  that,  after  the  notice  has  been  given,  and  the  steps 
prescribed  by  these  sections  have  been  taken,  the  land  has 
virtually  been  sold  by  the  owner  to  the  Company.  A  court  of 
equity  would  not  enforce  the  specific  performance  of  such  a  sale 
Adams  v.  The  London  and  Blackwall  Railway  Company  (2).  In 
fact,  the  notice  is  not  part  of  the  compulsory  proceedings  at  all, 
though  it  is  a  necessary  preliminary  step  to  such  compulsory 
proceedings. 


(1)  83  E.  B.  583  (16  Q.  B.  534). 

(2)  2  Mac.  &G.  118,  126. 

(3)  83  B.  B.  587,  691  (16  Q.  B.  539, 
544). 


(4)  82  B  B.  732  (5  Ex.  475). 

(5)  82  B.  B.  740  (5  Ex.  486,  487}. 

(6)  15  Sim.  632. 

(7)  13  L.  T.  340. 
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lfA.BQoiBor       (GoLBBiDOB,  J.:  Could  the  landowner,  after  the  notice,  give  a 
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kSt     Probably  not. 
Company. 

(CoLERiDOB,  J.:  What  do  yoa  say  is  the  first  step  in  the 
compulsory  proceedings  ?) 

The  delivery  of  a  warrant  to  the  sheriff  for  a  jury. 

(Lord  Campbell,  Gh.  J.:  The  Company  gives  the  landowner 
notice  to  treat,  without  asking  his  consent  to  the  sale :  that  is 
surely  a  compulsory  proceeding.  The  eventual  purchase,  which 
is  consequent  upon  that  notice,  is  compulsory.) 

There  may  be  a  compulsory  purchase  of  some  kind ;  but  it  is  not 
necessarily  the  same,  in  all  respects,  as  that  which  is  contemplated 
by  the  notice. 

[  *847  J  (Pattbson,  J. :  Where  does  the  Lands  ^Clauses  Consolidation 

Act  enumerate  or  define  the  compulsory  proceedings?) 

Sect.  21  provides  that,  if,  after  the  notice,  the  landowner  refaaes 
to  state  the  particulars  of  his  claim,  or  to  treat,  or  does  not  come 
to  an  agreement  with  the  Company  as  to  the  price  of  his  land,  or 
the  amount  of  compensation  for  damages  done  to  him  in  respect  of 
it,  certain  steps  are  to  be  taken,  which  are  set  out  immediately 
afterwards.  These  steps  are  compulsory  proceedings;  but  the 
statute  clearly  does  not  treat  the  notice  itself  as  a  compulsory 
proceeding. 

(CoLERiDOB,  J. :  Suppose  that,  upon  the  notice  to  treat,  the 
landowner  names  a  price,  to  which  the  Company  agrees,  and  the 
Company  thereupon  enter.  Which  of  these  steps  is  the  first 
compulsory  step  towards  a  purchase  ?) 

None  of  these  steps  is  compulsory :  a  compulsory  purchase  takes 
place  only  when  no  agreement  is  come  to  as  to  the  price. 

(Coleridge,  J. :  The  eventual  purchase,  whether  an  agreement 
be  come  to  or  not,  is  compulsory.) 

Phipion,  contra : 
The  Company  have  a  right  to  enter  upon  the  lands.    Thej  have 
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sufficiently  exercised  tlieir  powers  of  compulsory  purchase  within 
the  prescribed  period.  It  is  not  necessary  to  the  complete  exercise 
of  those  powers  that  the  purchase  itself  should  be  completed.  It 
is  true  that  sect.  27  of  the  Company's  special  Act  limits  the  exercise 
of  only  the  powers  "  for  the  compulsory  purchase  "  of  lands,  and 
that  sect.  123  of  the  Lands  Clauses  Consolidation  Act  limits  the 
powers  "  for  the  compulsory  purchase  or  taking  "  of  lands.  But  it 
is  clear  that  ''  purchase "  and  "  taking "  there  mean  the  same 
thing ;  for  the  statute  provides  no  other  mode  of  taking  lands  than 
by  the  notice  to  the  ^landowner  and  the  other  steps  prescribed  for 
compulsory  purchase:  and  sects.  75,  76,  77,  which  prescribe  the 
mode  of  conveyance,  either  compulsory  or  otherwise,  from  the 
landowner  to  the  Company,  show  that  the  word  "  purchase,"  as 
used  in  the  statute,  is  not  intended  to  include  necessarily  the  formal 
completion  of  the  legal  title,  but  means  merely  the  acquisition  of 
the  right  to  have  the  land  conveyed.  That  right  the  Company  have 
acquired  in  the  present  case. 

(CoLBBiDOB,  J. :  The  plaintiffs  say  that  the  Company  have  not 
done  all  that  the  Legislature  enables  them  to  do  adversely.) 


Mabquis  of 
Salisbury 
r. 
Great 
Northern 
Railway 
Company. 


[  ♦848  ] 


It  cannot  be  contended  that  the  execution  of  a  deed  poll  by  them  is 
necessary  to  complete  the  exercise  of  their  adverse  powers :  and 
every  step  but  that  (which  is  only  to  be  taken  on  a  particular  con- 
tingency) they  have  taken.  In  Doe  d.  Armitstead  v.  North 
Staffordshire  Railivay  Company  (i)  the  Company,  who  had  entered 
upon  the  land  after  giving  the  notice,  paying  the  deposit  and  giving 
the  bond,  as  required  by  sect.  85,  were  held  to  have  the  right  to 
continue  in  possession.  There  the  only  step  taken  by  them  in 
addition  to  those  which  have  been  taken  by  the  Company  in  the 
present  case  was  that  of  entry :  but  that  is  not  an  exercise  of  the 
compulsory  powers.  Sect.  85  declares  that  '*  it  shall  be  lawful "  for 
the  Company  to  enter  after  the  steps  prescribed  by  that  section 
have  been  taken.  Those  steps  are  the  compulsory  steps ;  the  entry 
is  not  one.  And,  as  to  the  execution  of  a  deed  poll  by  the  Company 
being  necessary  to  complete  the  exercise  of  the  compulsory  powers 
by  them,  it  is  clear  that,  if,  in  Doe  d.  Armitstead  v.  *North  Stafford' 
shire  Railway  Company  {I),  compensation  for  the  lands  entered  upon 
by  the  Company  had  been  regularly  assessed,  and  Armitstead  had 
then  been  unable,  or  refused,  to  convey,  the  Company  would  have 

(1)  83  E.  E.  577  (16  a  B.  626). 


[  ♦849  ] 
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Mauquib  of  had  a  right  to  execute  a  conveyance  to  themselves,  altliough  the 

^  ^  ^  three  years  had  expired.     If  that  were  not  so,  a  Company  would 

Ncm^KRK  ^^^^^  ^^®  hardship  of  having  a  Parliamentary  right  to  the  possession 

Railway  of  the  land,  but  not  such  a  title  as  would  enable  them  to  sell  any 

CoiffPAJPT 

part  of  it,  which,  under  sect.  IS  of  the  Lands  Clauses  Consolidation 
Act,  they  are  empowered  to  do. 

(Lord  Campbell,  Ch.  J. :  In  Worsley  v.  South  Devon  Rmlway 
Company  (l)  a  plea  of  entry  by  a  Company  under  similar  circum- 
stances was  held  to  set  up  a  legal  interest  in  the  land.) 

All  that  the  Company  have  to  do,  in  order  to  exercise  their 
compulsory  powers  completely,  is  to  acquire  such  an  interest  in 
the  lands  as  will  be  a  defence  to  an  action  of  ejectment  by  the 
landowner. 

As  to  the  argument  that  notice  by  the  Company  to  the  landowner 
binds  only  the  Company:  In  Doo  v.  The  London  and  Croydon 
Railway  Company  (2),  which  was  decided  before  the  passing  of  the 
Lands  Clauses  Consolidation  Act,  Lord  Cottenham  held  that,  where 
a  Company  had  agreed  with  the  lessees  of  certain  land  to  purchase 
their  interest  therein  upon  notice  being  given  to  them  by  such 
lessees,  a  notice  to  that  effect  by  a  lessee  at  once  placed  the  Com- 
pany and  the  lessee  in  the  position  of  purchaser  and  vendor.  The 
principle  upon  which  that  case  was  decided  applies  to  the  present 
case.  Walker  v.  Eastern  Counties  Railway  Company  (3)  expressly 
[  •850  ]  decides  that  a  notice  by  the  *Company  to  a  landowner,  under 
sect.  18,  has  the  effect  of  creating  a  contract  between  the  Company 
and  the  landowner  for  the  purchase  of  the  land.  Salmon  v. 
RandaU  (4)  is  a  decision  to  the  same  effect  with  respect  to  a  similar 
notice  by  a  Company  under  a  local  Act.  In  The  Birmingham  and 
Oxford  Junction  Railway  Company  v.  The  Queen  (5)  Parks,  B.  says 
that  the  notice  by  the  Company  to  the  landowner  ''  amounts  to  an 
inchoate  contract  by  them  to  pay  the  price."  In  Burkinshav  v. 
Birmingham  and  Oxford  Junction  Railway  Company  (6)  and  in  Reg.  v. 
Yoi'k,  Newcastle  and  Berwick  Railway  Company  (7)  the  Courts  express 
a  similar  opinion.  In  Edinburgh  and  Glasgow  Railway  Company  v. 
Monklands  Railway  Company  (8),  argued  in  the  Court  of  Session  in 

(1)  83  R.  R.  687  (16  Q.  B.  639).  647,  note  (h)\ 

(2)  1  Rail.  Cas.  267.  (6)  82  R.  R.  732,  740  (5  Ex.  475, 

(3)  77  R.  R.  248  (6  Hare,  594).  486,  487). 

(4)  46  R.  R.  306  (3  My.  &  Cr.  439,  (7)  16  Q.  B.  886,  901. 

449).  (8)  12  Court  of  Sees.  Cas.  (2nd  Serie?^ 

(6)181  R.  R>724.  note  (4)  (161Q.  B.      1304. 
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Scotland,  it  was  held  that  notice  by  a  Company,  to  a  landowner, 
under  sect.  17  of  the  Lands  Glauses  Consolidation  (Scotland)  Act, 
1845  (i),  was  a  sufficient  taking  of  the  lands,  if  it  had  been  given 
within  the  period  fixed  by  sect.  116  for  exercising  the  powers  of 
compulsory  purchase. 

(CoLBRiDOE,  J. :  Sect.  27  of  the  Great  Northern  Railway  Company's 
Act,  and  sect.  128  of  the  Lands  Clauses  Consolidation  Act,  speak  of 
''  powers,"  in  the  plural :  that  does  not  look  as  if  the  one  step  of 
giving  notice  amounted  to  a  complete  exercise  of  those  powers.) 

It  is  a  complete  exercise  of  them  so  far  as  is  necessary  to  put  the 
Company  and  the  landowner  in  the  position  of  purchaser  and 
vendor.  That  was  held  in  Adams  v.  llie  London  and  BlackwaU 
Railicay  Company  (2),  which  has  been  *cited  as  an  authority  on  the 
other  side. 


(Lord  Campbell,  Ch.  J. 
by  the  notice.) 


Marquis  of 

Salibbuky 

r. 

Gbkat 

nobthebk 

Railway 

COMPAKT. 


A  sort  of  purchase  is  no  doubt  created 


In  Brocklebank  v.  Whitehaven  Junction  Railway  Company  (3),  which 
has  also  been  cited  for  the  plaintiff.  Lord  Cottenham  disagreed  with 
the  decision  of  Yice-Chancellor  Shadwell  ;  and  it  was  questioned 
by  this  Court  in  Doe  d.  Annitstead  v.  North  Staffordshire  Railway 
Company  (4).  In  Sparrow  v.  The  Oxford,  Worcester,  and  Wolver- 
hampton  Railway  Company  (6)  it  was  held  that  the  power  of  entry 
did  not  expire  with  the  period  prescribed  for  the  completion  of  the 
powers  of  compulsory  purchase;  and  the  propriety  of  the  Vice- 
Chancbllor's  decision  in  Brocklebank  v.  Whitehaven  Junction 
Railway  Company  (8)  was  much  questioned. 

Shapter  (in  the  absence  of  BramweU),  in  reply : 

Notice  to  treat,  under  sect.  18,  has,  in  some  cases,  been  held  to 
amount  to  a  contract ;  but  the  word  "  contract "  is  rather  wide.  In 
no  case  has  the  notice  been  held  to  amount  to  more  than  an  inchoate 
agreement  for  the  sale  of  the  land.  A  contract  which  places  the 
parties  to  it  in  the  position  of  vendor  and  purchaser  for  the  time  is 
not  necessarily  a  contract  to  purchase.  The  entry  by  the  Company 
is,  to  some  extent,  a  contract,  just  as  the  taking  possession  by  a 
vendor  of  land  agreed  to  be  sold  has  been  held  to  create  a  contract 

(1)  Stat  8  &  9  Vict.  c.  19.  (4)  83  B.  B.  577,  585  (16  a  B.  526, 

(2)  2  Mac.  ft  G.  129.  536). 

(3)  15  Sim.  632.  (5)  9  Hare,  436. 


[  *861  ] 
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[r-r. 


Marquis  of  bo  far  aa  to  make  it  unneceBsary  that  the  coutract  of  sale  should  be 

Saltbbubt  Ijj  writing  as  provided  by  the  Statute  of  Frauds. 

Great 

raIlwa?  (Lord  Campbell,  Ch.  J. :  You  allow  that,  if  the  Company  had 

CoMPAiiT.  entered,  the  contract  would  have  been  complete.) 

That  may  be  admitted. 

[  852  ]  (Lord  Campbell,  Ch.  J. :  At  what  stage  do  you  say  that  the 

Company  would  have  completely  exercised  their  compulsory  powers?) 

When  they  had  taken  steps  to  summon  a  jury,  under  sect.  68.  In 
In  re  The  East  Lincolnghire  Railway  Act  (1)  Lord  Cranworth,  V.-C. 
states  at  some  length  the  whole  process  by  which  a  Bail  way  Com- 
pany, under  the  Lands  Clauses  Consolidation  Act,  are  to  obtain 
possession  of  lands  otherwise  than  by  agreement.  The  payment  of 
the  deposit  into  the  Bank  is  not  an  element  in  the  purchase  at  all : 
the  deposit  is  merely  a  kind  of  caution  money,  given  as  a  security 
for  the  payment  by  the  Company  of  whatever  sum  may  be 
subsequently  assessed. 

Lord  Campbell,  Ch.  J. : 

This  case  has  been  very  fully  and  ably  argued;  and  all  the 
authorities  which  could  be  adduced  on  either  side  have  been  brought 
before  us.  I  think  we  may  with  perfect  safety  express  our  opinion 
at  once.  The  question  for  the  consideration  of  the  Court  is,  whether 
the  Company  had  the  right  to  teke  the  lands  of  the  plaintifif  com- 
prised in  the  notice  dated  21st  May,  1851.  To  determine  this,  we 
must  look  to  the  state  of  facts  at  that  time.  After  the  notice  had 
been  given  by  the  Company,  all  the  steps  prescribed  by  sect  85  of 
the  Lands  Clauses  Consolidation  Act  had  been  taken  by  them. 
That  is  not  disputed.  Then,  what  powers  are  given  to  them  when 
those  steps  have  been  taken  ?  Sect.  85  declares  that  it  shall  then 
"  be  lawful  for  the  promoters  of  the  underteking  to  enter  upon  and 
use  such  lands,  without  having  first  paid  or  deposited  the  purchase 
[  *85S  ]  money  or  compensation  in  other  ^cases  required  to  be  paid  or 
deposited  by  them  before  entering  upon  any  lands  to  be  teken  by 
them"  under  the  provisions  of  that  or  the  special  Act.  The 
Company,  however,  had  not  entered  before  the  expiration  of  the 
period  prescribed  for  the  exercise  of  their  compulsory  powers  for 
the  purchase  of  lands  by  sect.  27  of  their  special  Act :  and  the 

(1)  1  Sim.  N.  8.  260. 
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question  is,  whether  they  had  a  right  to  enter  afterwards.    It  was  Habquis  of 
decided    in    Doe    d.    Armtstead   v.    Nai'th  Staffordshire   Railway  r. 

Company  (1)  that,  where  a  Company,  having  taken  all   the  steps  jj^^^,| 

under     sect.    85,    had    entered    before     the    expiration    of    the  Railway 
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prescribed  period,  an  action  of  ejectment  would  not  lie  against 
them  after  such  period  had  expired.  We  have,  therefore,  at 
present,  to  consider  what  would  be  the  effect  of  a  Company  not 
entering  within  the  prescribed  period.  This  depends  much  upon 
whether  the  entry  is  an  exercise  of  one  of  the  powers  of  com- 
pulsory purchase.  In  my  opinion,  it  is  not.  I  think  the 
power  of  entry  is  a  power  necessary  for  the  completion  of  the 
purchase,  but  is  not  itself  one  of  the  powers  of  compulsory 
purchase.  Those  powers  have  been,  I  think,  exercised  within  the 
five  years.  Strictly  speaking,  there  is  no  purchase,  and  no  contract, 
created  by  the  notice  under  sect.  18;  but  the  Company  and  the 
landowner  are  placed  by  the  notice  in  the  same  position  as  if  a 
contract  of  purchase  had  actually  been  entered  into  by  them.  In 
Reg.  V.  Birmingham  and  Oxford  Junction  Railway  Company  (2),  the 
judgment  in  which  case  was  confirmed  in  the  Exchequer  Chamber  (s), 
we  held  that  the  notice  places  the  Company  and  the  landowner  in 
the  position  of  purchaser  *and  vendor,  and  that  the  contract  [  ^^54  ] 
thereby  created  may  be  considered  as  mutual,  it  being  in  the 
landowner's  power  to  compel  the  Company,  after  the  expiration  of 
the  period  prescribed  for  exercising  their  compulsory  powers,  to 
complete  the  purchase.  It  is  possible  that  there  may  be  no 
reciprocity  in  the  transaction;  that  the  landowner  may  be  free, 
and  the  Company  bound:  but  we  should  not,  except  with  the 
greatest  caution,  arrive  at  such  a  conclusion.  It  seems  to  me,  on 
the  contrary,  that  the  intention  of  the  Legislature  was  that  the 
contract  of  purchase  should  be  complete  as  soon  as  the  notice  had 
been  given  by  the  Company.  The  great  majority  of  decisions  is 
strongly  in  favour  of  this  view.  Lord  Cottknham  (notwithstanding 
some  expressions  apparently  tending  the  other  way  in  Adams  v. 
2'he  London  and  Blackwall  Railway  Company  (4) )  has  said,  again 
and  again,  that  the  notice  places  the  Company  and  the  landowner 
completely  in  the  position  of  purchaser  and  vendor.  In  Edinburgh 
and  Glasgow  Railway  Company  v.  Monklands  Railway  Company  (5) 
three  learned  Judges  took  the  same  view,  although  the  fourth 

(1)  83  IL  IL  577  (16  a  B.  526).  (4)  2  Mac.  &  G.  118,  129. 

(2)  81  B.  a.  716  (15  Q.  B.  634).  (5)  12  Court  Sees.  Cas.  (2nd  Series) 

(3)  81  B.  B.  724,  note  (4)  (15  Q.  B.  1304. 
647,  note  (5)). 
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[  ♦sse  ] 


differed.  With  great  respect  for  the  opinion  of  the  late  Vice- 
Chancellor  Shadwbll,  I  cannot  agree  with  his  decision  in  BrockU- 
bank  v.  Whitehaven  Junction  RaUtoap  Company  (i).  That  case,  and 
Kinnerslei/  v.  The  North  Staffordshire  Railway  Company  (2),  have 
been  not  only  much  shaken,  but  actually  overturned,  by  subsequent 
decisions.  I  will  not  rely  upon  the  decision  in  Sparrow  v.  The 
Oxford f  Worcester,  and  Wolverliampton  Railway  Company  (3), 
^inasmuch  as  that  case,  in  another  stage,  is  still  under  considera- 
tion. But  I  consider  that  I  am  justified,  both  by  the  language  of 
the  statute,  and  by  the  existing  decisions  upon  it,  in  holding  that 
the  contract  of  purchase  must  be  looked  upon  as  completed  upon 
the  notice  being  given  by  the  Company,  the  amount  of  purchase 
money  alone  remaining  undetermined.  I  am  therefore  of  opinion 
that  we  should  certify  that  the  defendants  had  a  right  to  take  ibe 
lands  in  question. 

Pattbson,  J. : 

The  question  submitted  for  our  consideration  is.  Whether  the 
defendants  had  a  right  to  enter  upon  the  lands  described  in  the 
notice.  Now  it  is  only  under  sect.  85  of  the  Lands  Clauses 
Consolidation  Act  that  they  have  this  right :  because,  except  under 
that  section,  a  Company  cannot  enter  upon  lands  until  the  amount 
of  compensation  has  been  determined,  and  either  paid  to  the  land- 
owner or  deposited  in  the  Bank.  Sect.  85,  however,  enables  them, 
when  the  landowner  does  not  come  to  terms,  and  delay  might  be 
mischievous,  to  enter  upon  the  lands  without  such  conditions.  It 
is  admitted  that,  in  the  present  case,  the  Company  have  taken  all 
the  steps  prescribed  by  sect.  85 :  and  that,  if,  within  the  prescribed 
period,  they  had  actually  entered  upon  the  lands,  or  the  landowner 
had  resisted  such  entry  and  they  had  taken  forcible  possession 
under  sect.  91,  they  would  have  completely  exercised  their  powers 
of  compulsory  purchase.  The  question  therefore  is,  whether,  not 
having  entered  within  the  prescribed  period,  they  are  precluded, 
by  sect.  27  of  their  special  Act,  from  doing  so  now.  That  depends 
upon  whether  *the  entry  upon  the  lands  is  or  is  not  an  exercise  of 
one  of  their  compulsory  powers.  I  am  of  opinion  that  it  is  not, 
and  that  the  Company  have,  within  the  prescribed  period,  taken 
all  the  steps  necessary  for  the  compulsory  purchase  of  the  lands. 
I  do  not  at  all  dissent  from  the  decisions  in  which  it  is  l&id  down 


(1)  16  Sim.  632. 

(2)  13  L.  T.  340. 


(3)  9  Hare,  436. 
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that  the  mere  notice  by  the  Company  is  of  itself  sufiScient  to  create 
a  contract  of  purchase  between  them  and  the  landowner.  But 
here  niach  more  has  been  done  :  all  the  steps  prescribed  by  sect.  85 
have  been  taken  by  the  Company.  The  principle,  however, 
established  by  the  cases  is  that  the  notice  is  all  that  is  necessary 
as  an  exercise  of  the  compulsory  powers :  the  steps  which  follow 
are  not  of  a  compulsory  character,  but  are  merely  for  the  purpose 
of  completing  the  compulsory  purchase  to  which  the  Company  has 
acquired  a  right  by  the  notice.  Lord  Moncrbiff,  in  Edinbtcrgh  and 
Glasgow  Railway  Company  v.  Monklands  Railway  C&tnpany  (I), 
makes  a  pointed  distinction  between  the  powers  of  purchase  and 
the  general  compulsory  powers  of  the  Company.  In  Doe  d. 
Amiitstead  v.  North  Staffordshire  Railway  Company  (2)  it  was  held 
that  where  the  Company  had  taken  possession  of  the  land  within 
the  prescribed  period  they  might  continue  in  possession  after  it  had 
expired.  It  was  then  asked  how  the  landowner  was  to  obtain  the 
purchase  money.  But  the  landowner  is  clearly  enabled  to  do  that 
by  taking  proceedings,  if  necessary,  under  sect.  68. 


Mabquib  of 

SATiTSBURT 
r. 

Great 

nobthrrn 

Railway 

Company. 


CoiiEBIDOE,  J. : 

I  am  of  the  same  opinion.  The  ^question  turns  on  the  construc- 
tion of  sect.  27  of  the  Company's  special  Act.  What  are  **  the 
powers  of  the  Company  for  the  compulsory  purchase  of  lands,*' 
there  mentioned  ?  A  distinction  must  be  drawn  between  powers 
for  compulsory  purchase,  and  powers  for  completing  a  compulsory 
purchase.  In  a  large  sense  both  may  be  called  powers  for  com- 
pulsory purchase ;  and  that  may  account  for  the  word  "  powers," 
in  the  plural,  being  used  in  sect.  27  of  the  special  Act.  But  a  power 
for  compulsory  purchase,  strictly  speaking,  is  a  power  which  enables 
one  to  purchase  land  from  an  owner  who  is  unwilling  to  part  with 
it.  I  consider  the  giving  the  notice  to  be  a  sufficient  exercise  of 
that  power :  the  notice  does  enable  the  Company  to  purchase, 
whether  the  landowner  chooses  or  not ;  and  all  that  is  done  by 
them  afterwards  is  done  only  for  the  purpose  of  completing  the 
title,  and  is  done  as  much  for  the  benefit  of  the  landowner  as  of 
themselves.  The  landowner  ought,  therefore,  to  incur  some  liability 
on  his  side.  The  Legislature  might,  no  doubt,  have  made  the 
notice  operate  as  a  one-sided  engagement  only:  but  they  have 
not  said  so  expressly;    and  I  see  no  ground  for  presuming  so 


[  •857  ] 


(1)  12  Court  Seas.  Oas.  (2nd  Series) 
1304. 


(2)  83  E.  E,  577  (16  Q.  B.  526.). 
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unreasonable  an  intention.  There  is  another  view  of  this  questioD, 
which  seems  to  me  to  be  not  without  importance.  It  is  admitted 
that  all  the  steps  under  sect.  85,  except  entry,  have  been  taken  by 
the  Company;  and  that,  if  entry  had  been  made  within  the  pre- 
scribed period,  their  powers  for  compulsory  purchase  would  have 
been  completely  exercised.  If  entry  is  not  an  exercise  of  those 
compulsory  powers,  the  case  comes  to  this,  that  something  is  taken 
away  from  what  you  admit  to  amount  to  a  full  exercise  of  the 
compulsory  powers,  which  is  not  itself  an  exercise  of  those  powers. 
It  follows,  *  therefore,  that  what  remains  is  still  a  full  exercise  of 
the  compulsory  powers. 

WlOHTMAN,  J. : 

The  only  question  is,  whether,  after  the  expiration  of  the  period 
prescribed  for  the  exercise  of  the  compulsory  powers,  the  Company 
could  enter  upon  the  lands  and  hold  them  as  against  the  plaintiff. 
I  think  this  case  is  governed  by  Doe  d.  ArniiUteadv.  North  Stafford- 
shire Railway  Company  (1).  It  is  admitted  by  the  plaintiff  that  all 
the  steps  prescribed  by  sect.  85  have  been  taken  by  the  Company, 
and  that  entry  by  them,  within  the  five  years,  would  have  made  the 
exercise  of  their  compulsory  powers  completa  I  do  not  see  how  it 
can  make  any  difference  whether  the  taking  possession  of  the  land 
occurs  before  or  after  the  expiration  of  that  period.  If  the  Company, 
after  what  they  had  done,  had  a  right  to  enter  at  once,  the  entry 
is  not  an  exercise  of  their  compulsory  powers,  but  an  act  which  the 
previous  exercise  of  those  powers  entitles  them  to  do.  Here  they 
had  acquired  the  right  of  entry  ;  and  it  is  immaterial  whether  they 
exercised  that  right  within  the  five  years  or  not. 

Judgment  for  the  defendants :  and  certificate  to  be  sent 
accordingly. 


1852. 
Ajfril  24. 
JufU!  18. 

[871] 


KEG.   V.  OVERSEERS  of  LONGWOOD  (2). 

(17  a  B.  871—883.) 

By  certain  local  Acta,  Commissioners  were  authorised  to  purchase  lancb, 
construct  reservoirs,  and  lay  down  pipes,  for  the  purpose  of  supplying  tlie 
town  and  neighbourhood  of  H.  with  water :  they  were  empowered  to  diTert 
the  water  from  springs  in  a  township,  L.,  adjoining  H. :  and  they  were 
required,  by  way  of  compensation  to  certain  mill  owners  in  L.  who  had 
previously  used  the  said  springs,  to  construct  one  reservoir  in  li.,  and  to 

(1)  83  E.  R  677  (16  Q.  B,  626).  2  Ex.  D.  49,  46  L.  J.  M.  C.  241 ;  Byde 

^2)  See    Wtircester    Corporation     v.      on   Bating,  pp.  293—304,  2od  ed. — 
Droitwich  Aesesameiit  Committee  (1876)      A.  0. 
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impound  therein  sufficient  water  for  the  use  of  the  mill  owners.  The 
Gommissioners  were  also  authorized  to  borrow  money  on  the  security  of 
their  works  and  water  rents.  All  the  money  so  raised  by  them  was  to  be 
applied  to  the  purposes  of  their  Acts.  Water  was  to  be  supplied  to  the 
premises  of  such  inhabitants  of  H.  and  its  neighbourhood  as  might  desire 
it,  at  certain  specified  rents,  the  whole  amount  not  to  exceed,  in  any  one 
year,  and  after  all  expenses  paid,  11,  10s.  per  cent,  on  the  amount  which 
should  then  be  owing  by  the  Commissioners  of  the  loan  to  be  raised  as 
above  mentioned.  After  the  whole  loan  had  been  paid  off,  the  rents  were 
to  be  reduced  so  as  only  to  cover  the  current  expenses  of  executing  the 
powers  of  the  Acts.  Water  was  to  be  supplied  for  watering  the  streets  at 
Id.  for  every  100  gallons ;  and,  in  case  of  fire,  gratis.  Under  these  powers 
the  Commissioners  borrowed  money,  and  constructed  two  reservoirs  in  L., 
one  for  the  supply  of  water  to  H.,  and  the  other  as  a  compensation  reservoir 
to  the  mill  owners  in  L.,  and  laid  down  pipes  in  L.  The  water  rents  were 
charged  and  applied  as  directed  by  the  Acts. 

The  Commissioners  were  rated  to  the  poor  in  L.  at  490/. ;  the  Sessions 
finding  that  sum  to  be  the  estimated  net  rateable  value  per  annum  of  all 
the  water  works  in  L.,  taken  in  connexion  with,  and  as  part  of,  the  entire 
water  works  in  L.  and  H. ;  the  490/.  being  made  up  of  300/.,  the  net  annual 
value  of  the  reservoirs  in  L.,  and  190/.,  the  net  annual  value  of  the  pipes 
and  other  apparatus  in  L.  The  Sessions  also  found  that  a  yearly  tenant  of 
the  entire  water  works,  if  released  from  the  restrictions  in  the  Acts,  and 
able  to  exercise  his  discretion  as  to  the  amount  of  water  rents  and  rates, 
might  calculate  on  a  gross  revenue  of  3,000/.  from  the  works :  and  that, 
after  deducting  800/.  as  the  average  of  current  annual  expenses,  and 
1,100/.,  annual  deduction  for  repairs  and  tenant's  profits,  the  residue  of 
1,100/.  represented  the  net  rateable  value  per  annum  of  the  entire  works  to 
such  a  yearly  tenant :  but  that,  if  the  tenant  were  subject  to  the  restrictions 
in  the  Acts,  he  could  make  no  profit  at  all. 

Held,  by  Colebidoe,  J. :  That  the  real  occupiers,  and  the  parties  really 
rated,  were  not  the  Commissioners,  but  the  consumers  of  the  water ;  and 
that  the  use  and  enjoyment  of  that  water  constituted  the  rateable  value : 
the  restrictive  clauses  in  the  Acts  being  no  more  than  an  arrangement 
between  the  Commissioners  and  the  consumers,  taken  as  one  body,  as  to  the 
terms  upon  which  the  consumers  were  to  enjoy  the  benefits  arising  from  the 
occupation  of  the  land.  That,  therefore,  in  calculating  the  net  rateable 
value  of  the  works  in  L.  by  the  usual  test  of  a  hypothetical  annual  tenancy, 
the  restrictions  imposed  on  the  Commissioners  by  the  Acts  ought  not  to  be 
taken  into  calculation  in  estimating  the  value  of  the  tenancy.  And  that, 
consequently,  assuming  490/.  to  be  that  proportion  of  the  1,100/.  (the  net 
rateable  value  per  annum  of  the  entire  works  in  L.  and  H.)  which  was 
attributed  by  the  Sessions  to  L.,  that  sum  of  490/.  had  been  arrived  at  on 
a  right  principle  : 

Held,  by  Wightman,  J.  and  Ceompton,  J. :  That  the  case  put  by  the 
Sessions  of  an  annual  tenant  free  from  all  restrictions  was  not  a  supposable 
one  with  respect  to  property  of  this  description,  and  could  not,  therefore, 
furnish  a  criterion  ;  and  that,  consequently,  the  principle  on  which  it  was 
sought  to  raise  the  assessment  having  failed,  the  rate  must  stand  at  490/. 

On  appeal  by  the  Commissioners  of  the  Huddersfield  Waterworks 
against  a  rate  made  on  or  about  80th  "^March,  1850,  for  the  relief  of 
the  poor  of  the  township  of  Longwood,  in  the  West  Biding  of  York- 
shire, in  which  the  Commissioners  were  rated  at  the  sum  of  1,0102. 

B.B. — VOL.  LXXXY.  46 
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Beg.         for  certain  reservoirs,  banks,  pipes,  lands  and  hereditaments  sitaate 
OvBRSEEBs    ^  ^^6  ^^  township,  the  Sessions  allowed  the  appeal  and  reduced 
LoNGwooD     *^®  ^**®  *^  490Z.,  subject  to  the  opinion  of  this  Court  on  the 
following  case. 

The  said  Commissioners  are  occupiers  of  the  above  mentioned 
lands  and  hereditaments,  upon  part  of  which  the  said  reservoirs 
and  pipes  are  constructed  and  laid.  The  Commissioners  purchased 
the  said  lands,  and  constructed  the  said  reservoirs  and  pipes,  under 
[  •873  ]  and  by  *virtue  of  an  Act  &c.,  7  &  8  Geo.  IV.  (i),  "  for  supplying 
with  water  the  town  and  neighbourhood  of  Huddersfield,  in  the 
West  Biding  of  the  county  of  York."  This,  and  another  Act,  8  &  9 
Vict.  (2),  "to  alter,  enlarge,  and  amend  an  Act"  &c.  (the  Act  first 
mentioned),  were  to  be  considered  part  of  the  present  case  (a). 

The  following  facts  were  found  by  the  Sessions. 

After  the  passing  of  the  said  Act  of  7  &  8  Geo.  IV.,  and  before 
the  passing  of  the  said  Act  of  8  &  9  Yict.,  two  reservoirs,  one  for 
the  supply  of  water  to  the  town  of  Huddersfield,  and  the  other  as  a 
compensation  reservoir  to  prevent  injury  to  certain  owners  and 
occupiers  of  mills  in  Longwood,  were  constructed  on  part  of  the 
said  lands  in  Longwood  so  purchased  and  occupied  by  the  said 
Commissioners,  of  the  dimensions,  in  the  manner,  under  the  powers 
and  provisions,  and  subject  to  the  conditions  and  restrictions,  con- 
tained in  the  statute  of  7  &  8  Geo.  lY.,  and  which  said  two  reservoirs 
have  respectively  been  used  ever  since  their  construction  until  the 
passing  of  the  above  mentioned  Act  of  8  &  9  Vict.,  in  the  manner, 
and  subject  to  the  conditions  and  restrictions,  and  in  strict  con- 
formity with  the  powers,  mentioned  and  contained   in  the  said 
statute  of  7  &  8  Geo.  IV. :  and  singe  the  passing  of  the  Act  of 
8  &  9  Vict,  the  Commissioners  have  constructed  another  reservoir 
in  Longwood  and  also  occupied  the  same  in  the  manner,  and  subject 
to  the  conditions  and  restrictions,  and  in  strict  conformity  with  the 
[  ♦874  ]       powers,  mentioned  and  contained  *in  both  the  above  mentioned 
statutes,  as  far  as  the  same  respectively  are  applicable.    The  Com- 
missioners appointed  under  the  above  Acts  have  borrowed,  under 
the  powers  thereby  given  to  them,  money  amounting  to  20,000/., 
and  have  laid  down  pipes  and  other  conveniences  in  Longwood  for 
conveying  water  to  the  township  of  Huddersfield,  by  means  of  which 

(1)  Stat.  7  &  8  Geo.  IV.  c.  Ixxxiv.  which  are  material  to  the  present  case 
(local  and  personal,  public).  will  be  found  in  Beg,  v.   The   Otvr- 

(2)  Stat.  8  &  9  Vict.  c.  Ixx.  (local  seers  of  Longwood,  13  Q.  B.  116,  lll>, 
and  personal,  public).  note  (<i). 

(3)  Those  clauses  of  the  two  Acts 
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a  constant  and  ample  supply  of  water  has  been  and  is  provided        Rso. 
under  the  said  Acts  to  the  said  township.  OvBimEBRs 

The  Commissioners  have  received  the  rents  which  by  their  said  Acts  lonuwood. 
they  have  been  from  time  to  time  entitled  to  demand  for  such  supply 
of  water  to  Huddersfield;  and  have  from  time  to  time  applied  the  rents 
so  received  to  the  purposes  of  the  said  Acts  ;  and  the  said  water  rents 
have  been  reduced  by  the  Commissioners  to  one  half  the  amount 
which  was  originally  charged  by  them  for  such  supply  of  water,  by 
authority  of  their  said  Acts,  to  the  said  township  of  Huddersfield. 

The  compensation  clauses  which  were  inserted  in  the  said  Acts, 
to  prevent  injury  to  individual  owners  and  occupiers  of  mills  in 
Longwood,  have  been  strictly  observed  and  fulfilled  by  the  Commis- 
sioners :  and  the  compensation  reservoir  has  been  made  by  them  as 
aforesaid  for  the  exclusive  use  of  the  said  owners  and  occupiers  of 
mill  property  in  Longwood,  and  has  been  used  by  them  accordingly 
on  part  of  the  land  for  the  occupation  of  which  the  Commissioners 
are  now  rated,  by  which  the  said  mill  property  and  the  said  mill 
owners  have  been  protected  from  injury. 

The  said  mill  owners  obtaining  water  or  deriving  benefit  from 
the  said  compensation  reservoir  do  not  pay,  nor  have  they  ever 
paid,  any  rent  or  consideration  in  money  or  otherwise  to  the  said 
Commissioners.  Every  *thing  required  to  be  done,  observed  or  [  •yis  ] 
performed  by  the  said  Commissioners  by  the  above  Acts  of  Parlia- 
ment, or  either  of  them,  either  for  the  reservation  of  the  rights  of 
the  inhabitants  of  Longwood  or  other  parties  mentioned  in  the  said 
Acts  or  either  of  them,  or  for  any  other  purpose  whatsoever,  has 
been  done,  observed  and  performed  by  the  said  Commissioners. 
The  works  bring  no  water  to  Longwood ;  but  they  detain  w^ater  in 
that  township  in  winter  ;  and  the  supply  of  water  to  Longwood  has 
not  been  interrupted  since  the  passing  of  the  above  Acts  or  of  either 
of  them.  The  said  owners  of  mill  property  in  Longwood  have  been 
benefited  by  the  works  made  under  the  said  Acts. 

The  Sessions  also  found  :  1.  That  the  above  sum  of  490/.  is  the 
estimated  net  rateable  value  per  annum  of  all  the  reservoirs,  pipes 
and  other  apparatus  of  the  Company  in  Longwood,  taken  in  connec- 
tion and  as  part  of  the  entire  waterworks  in  Longwood  and  Hudders- 
field ;  and  that  the  amount  is  made  up  of  the  sum  of  300/.,  being  the 
net  annual  value  which  the  Sessions  assigned  to  the  reservoirs,  and 
the  sum  of  190/.,  being  the  net  annual  value  of  the  pipes  and  other 
apparatus  in  Longwood,  as  shown  by  the  appellants  and  found  by 
the  Sessions. 

45—2 
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Bkg.  2.  That,  if  the  whole  works  in  Longwood  ought  to  be  assessed  at 

OvEBSEEBs    ^heir  intrinsic  value  in  that  township,  and  with  reference  to  the 

Longwood.    P^^^*  ^^^^  could  be  derived  from  them  in  Longwood  alone  without 

taking  into  account  their  connection  with  the  works  in  Huddersfield, 

then  their  net  rateable  value  ought  to  stand  at  1502.  and  no  more. 

8.  That  a  yearly  tenant  of  the  entire  waterworks,  if  released  from 

[  *876  ]      the  restrictions  contained  in  the  Commissioners'  *Act8  of  ParUament, 

and  able  to  exercise  his  discretion  as  to  the  amount  of  water  rents 

and  rates,  might  calculate  with  reasonable  certainty  on  a  gross 

revenue  of  8,000i.  from  the  works ;  and  that,  after  deducting  the 

sum  of  800Z.,  which  the  Sessions  considered  to  be  the  fair  average 

of  the  current  annual  expenses  allowable  under  the  circumstances, 

and  the  sum  of  1,100{.,  which  was  proved  and  admitted  by  the 

respondents  to  be  a  proper  annual  deduction  in  respect  of  repairs, 

renovations  and  tenant's  profits,  the  residue  of  1,1002.  represents 

the  net  rateable  value  per  annum  of  the  entire  works. 

4.  That,  if  such  yearly  tenant  is  to  be  considered  as  subject  to  the 
restrictions  in  the  Acts,  he  could  make  no  profit  at  all  by  his  tenancy. 

5.  That  the  total  outlay  of  the  Commissioners  in  Longwood  has 
been  }j^§th  parts  of  the  entire  outlay  in  the  two  townships.  That 
the  present  actual  value  of  the  respective  works  in  the  two  townships 
may  be  assumed,  for  the  purposes  of  this  case,  to  be  equal.  That 
the  area  occupied  by  the  reservoirs  and  the  apparatus  (consisting  of 
mains  and  pipes)  in  Longwood  is  28  acres  and  a  quarter,  out  of 
which  the  reservoirs  comprise  27  acres,  and  the  apparatus  1 J  acres ; 
and  the  area  occupied  by  the  like  apparatus  in  Huddersfield  is  7  acres. 
That  the  length  of  the  apparatus  of  mains  and  pipes  in  Longwood 
is  to  the  length  of  the  like  in  Huddersfield  in  the  proportion  of  5  to 
26  :  thence  it  follows  that,  if  the  total  net  annual  value  be  appor- 
tioned in  the  ratio  of  the  outlay,  the  rateable  value  of  the  whole 
works  in  Longwood  will  be  669Z.  and  a  fraction.  If  it  be  apportioned 
in  the  ratio  of  the  actual  value  of  the  respective  works  in  the  two 

[  ♦877  ]  townships,  the  rateable  *value  of  the  works  in  Longwood  will  be 
5501.  If  it  be  apportioned  in  the  ratio  of  the  area  or  acreage 
occupied  by  the  whole  works,  the  rateable  value  of  the  works  in 
Longwood  will  be  881Z.  and  a  fraction. 

6.  If  the  reservoirs  be  rated  separately  at  the  value  specified 
above,  and  deducted  from  the  total  net  value  of  the  entire  works  as 
found  above,  and  the  residue  be  apportioned  in  the  ratio  either  of 
the  area  or  the  length  of  the  apparatus  in  the  respective  townships, 
then  the  net  rateable  value  of  the  whole  works  in  Longwood  will  on 
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the  first  supposition  be  4411.  and  a  fraction,  and  on  the  second        Rbo. 
429^.  and  a  fraction. 
If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the  rate-    ^     ^^ 

,  t  ,  .       ,  LONGWOOD. 

able  value  of  the  property  and  works  of  the  Commissioners  in 
Longwood  should  be  fixed  at  either  of  the  other  sums  so  found  by 
the  Sessions  as  above  mentioned,  the  said  sum  of  490Z.  was  to  be 
altered  to  such  sum  as  this  Court  might  decide  to  be  such  rateable 
value,  and  the  judgment  of  the  Sessions  to  be  altered  accordingly. 
If  the  Court  should  be  of  opinion  that  4902.  is  the  proper  rateable 
value  of  the  property  and  works  of  the  said  Commissioners  in 
Longwood,  the  judgment  of  the  Sessions  was  to  stand  confirmed. 

The  case  was  argued,  in  last  Easter  Term  (i),  by  Pashley  and 
Oveiend  for  the  appellants,  and  H.  Hall  and  Pickering  for  the 
respondents.  Reg,  v.  Overseers  of  Mile  End  Old  Town  (id),  Reg.  v. 
Overseers  of  Longwood  {2k) ^  Reg.  v.  Kentmere{4),  Reg.  y.  Harrogate 
*  Commissioners  (5),  Reg.y.  The  Cambridge  Oas  Light  Company  (6),  ['STS] 
Rf'g.  V.  Great  Western  Railway  Company  {Great  Western  Railway 
Company  v.  Tilehurst)  (7)  were  cited  in  the  argument. 

Cur.  adv.  vult. 

CoLERiDOB,  J.  now  delivered  judgment  as  follows : 

In  this  case,  which  was  argued  before  my  brothers  Wightman 
and  Crompton  and  myself,  the  question  was  upon  the  amount  at 
which  the  Commissioners  of  the  Huddersfield  Water  Works  ought 
to  be  rated  to  the  relief  of  the  poor  in  Longwood,  as  the  occupiers 
of  certain  reservoirs,  banks,  pipes,  lands  and  hereditaments  situate 
in  the  latter  township :  and,  as  the  Sessions  have  found  that  4901. 
is  the  estimated  net  rateable  value  per  annum  of  the  premises 
above  mentioned,  taken  in  connection  with  and  as  part  of  the 
entire  water  works  in  Longwood  and  Huddersfield,  it  was  conceded, 
in  the  argument  for  the  respondents,  that  the  rate  must  stand  at 
that  amount  (with  which  the  appellants  were  contented)  unless 
they  could  show  it  ought  to  stand  at  a  higher  ;  and  they  contended 
that  this  was  shown  upon  the  following  finding  of  the  Sessions : 
That  a  yearly  tenant  of  the  entire  water  works,  if  released  from  the 

(1)  April  24th,  1852.  Before  Cole-  (5)  loQ-B.  1012.  [See  now  3/fr«ey 
ridge,  Wightman  and  Crompton,  J  J.  Docks  v.  Cameron  (1864)   11  II.  L.  0, 

(2)  74  K.  B.  268  (10  Q.  B.  208).  443,  35  L.  J.  M.  C.  1.] 

(3)  13  Q.  B.  116.    [See  now  Mersey  (6)  47  E.  E.  490  (8  Ad.  &  EL  73). 
IMkUs  v.  Cameron  (1864)  11  H.  L.  C.          (7)  81   E.   E.    636   (15   Q.  B.   379, 
443,  35  L.  J.  M.  C.  1.]  1085). 

(4)  Ante,  p.  568  (17  Q.  B.  551). 
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Rio.        restrictions  contained  in  the  Commissioners'  Acts  of  Parliament, 
OvBUBKBBs    A^d  able  to  exercise  bis  discretion  as  to  tbe  amonnt  of  water  rents 
LosuwooD.    ^^^  rates,  migbt  calculate  on  a  gross  revenue  of  8,000i.  from  the 
works ;  which,  after  making  the  proper  allowances  and  deductions, 
would  leave  the  sum  of  1,100/.  as  the  net  rateable  value  of  the  entire 
works.     The  Sessions  having  found  this,  the  respondents  insisted 
[  *^79  ]      that,  in  order  to  arrive  at  the  true  rateable  value,  a  ^tenancy  mast 
be  supposed,  unfettered  by  the  statutory  restrictions  above  alluded 
to.     These  I  understand  to  be,  the  obligation  to  furnish  water 
gratis  in  case  of  fire,  to  supply  it  at  Id.  per  100  gallons  for  watering 
the  streets,  and  to  the  consumers  at  certain  specified  rates  so  calcu- 
lated that  the  amount  of  the  water  rent  is  not,  in  any  one  year, 
after  payment  of  the  expenses,  to  exceed  7^   per  cent,  on  tbe 
amount  of  the  debt  which  should  be  owing ;  the  effect  of  which  will 
be  that,  when  the  debt  is  extinguished,  the  rent  is  only  to  be  equal 
to  the  expenses. 

The  cases  mainly  relied  on,  and  from  which  I  think  the  principles 
are  to  be  gathered  by  which  the  question  before  us  must  be  decided, 
are  Reg.  v.  Ovei'seers  of  Longwood  (i)  and  Reg.  v.  Kentmere  (2). 

In  the  former  case,  which  related  to  the  same  appellants,  and  in 
which  the  preliminary  facts  were  stated  in  the  very  same  words  as 
those  now  used,  the  only  point  decided  was  the  rateability  of  the 
Commissioners  (3);  but  the  Court  came  to  that  conclusion  in  this 
way :  **  If  private  speculators,"  say  they,  "  had  invested  capital  for 
a  supply  of  water  at  a  profit,  and  had  so  become  the  occupiers  of 
the  premises  in  question  in  Longwood,  they  would  have  become 
rateable :  Reg.  v.  Overseers  of  Mile  End  Old  Town  (i) ;  and  the 
money  paid  for  the  rate  would  be  part  of  the  costs  of  the  supply, 
and  would  fall  on  the  consumer.  The  private  Acts  enable  a  portion 
of  the  inhabitants,  by  Commissioners,  to  obtain  the  supply  without 
the  intervention  of  a  Water  Company.  But,  as  far  as  respects  tbe 
rights  of  other  townships,  this  portion  of  the  inhabitants,  by  their 
[  ♦880  ]  Commissioners,  stand  in  the  *po8ition  of  an  ordinary  Water  Com- 
pany, and  have  no  greater  right  to  exempt  from  rateability  a 
portion  of  land  in  Longwood,  and  so  to  obtain  water  at  a  less  cost, 
than  such  a  Company  would  have  had  "  (5).  The  Court,  therefore, 
arrived  at  the  conclusion  that  the  Commissioners  were  rateable  at 

(1)  13Q.  B.  116.  —A.  C. 

(2)  Afite,  p.  368  (17  d  B.  551).  (4)  74  R.  B.  268  (10  H  B.  20S). 

(3)  See  now  McvBey  DocJcb  v.  Camiron  (5)  18  Q.  B.  125. 
(18G4)  11  n.  L.  C.  443,  35  L,  J.  M.  C.  1. 
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all,  by  considering  them  as  the  representatives  of,  the  trustees  for,         Rro. 
and  identical  in  interest  with,  a  certain  portion  of  the  inhabitants     qfebsbebs 
of  Haddersfield,  and  not  merely  as  public  officers,  acting  for  the     lokqwood 
pnblic  and  having  no  interest  but  as  members  of  the  public.    In 
Reg.  V.  Kentmere  (i)  this  view  was  adopted ;  and  the  rateability  of 
the  Commissioners  there  was  also  established. 

These  cases  appear  to  me  to  have  been  decided  with  great  pro- 
priety :  and  I  think  they  ought  to  govern  our  decision  as  to  the 
question  immediately  before  us.  It  is  contended  that  the  measure 
of  rateability  is  the  amount  of  rents  which  the  Commissioners  in 
fact  receive  from  the  consumers  of  the  water  supplied,  restricted  as 
they  are  by  the  private  Acts ;  and,  consequently,  it  must  be  con- 
tended that,  when  all  the  outstanding  incumbrances  are  paid  off, 
and  these  rents  are,  under  sect.  74,  reduced  so  as  merely  to  cover 
the  current  expenses,  there  will  be  nothing  on  which  to  rate  at  all : 
and  this  might  be  true  if  the  Commissioners  were,  like  a  Water 
Company,  a  body  separate  in  interest  from  the  consumers,  and, 
being  so,  were  also  occupying  a  property  which  the  Legislature 
had  made  wholly  unproductive  of  profiit  to  them.  Whether  that 
unproductiveness  were  the  result  of  inherent  and  natural  causes,  or 
of  an  act  of  the  Legislature,  the  same  consequences  might  follow : 
the  subject-matter  of  the  rate  would  de  facto  have  been  limited  in 
the  first  instance,  and  gradually  have  ceased  *to  exist.  But  then  [  *88i  ] 
the  inhabitants  of  Longwood  would  have  had  reason  to  complain 
that  a  portion  of  rateable  property  had  been  withdrawn  from 
contribution  to  their  poor  rates  for  the  benefit  of  certain  inhabitants 
of  Huddersfield. 

This,  however,  is  prevented  by  looking  at  the  Commissioners  and 
consumers  as  one  body,  trustees  and  cestui  que  trusts,  as  it  were ;  and, 
when  they  are  so  considered,  the  restricting  clauses  become  no  more 
than  an  arrangement  between  themselves  as  to  the  terms  on  which 
the  latter  will  enjoy  the  benefits  flowing  from  the  occupation  of  the 
land.  These  benefits  are,  the  supply  of  water  for  the  various  pur- 
poses enumerated  in  the  Act:  and  these  arrangements  have  no 
bearing  whatever  on  the  question  of  rateable  value  as  between  them- 
selves and  the  inhabitants  of  Longwood.  If  some  munificent  person 
should  provide  a  fund  to  bear  the  whole  expenses  of  the  works,  so 
that  the  Commissioners  were  to  supply  the  water  gratis  to  the 
consomers,  it  could  not  be  contended  that  thereby  the  occupation 
had  ceased  to  be  beneficial,  or  the  occupiers  not  liable  to  be  rated 

(1)  Ante,  p.  568  (17  Q.  B.  551). 


712  1852.    Q.  B.     17  Q.  B.  881—888.  [e.r. 


Reo.  in  respect  of  it ;  the  fruits  of  the  land  would  still  be  the  water 
OvERSBEBs  supplied;  and  consumers  occupying  through  the  Commissioners 
LoNQwooD.   ™^8*>  through  them,  be  rated  as  before. 

The  Sessions  find  that,  if  the  supposed  yearly  tenant  be  to  be 
considered  as  subject  to  the  restrictions  in  the  Act,  he  could  make 
no  profit  at  all  by  his  tenancy :  and  that  is  true ;  for  substantially 
he  could  only  receive  such  a  return  from  the  consumers  as  would 
be  exactly  equivalent  to  his  outlay.  And  this  seems  to  me  to  show 
that  these  restrictions  can  have  no  bearing  on  the  question  of  the 
amount  of  the  rate.  It  is  said  that  to  discard  the  consideration  of 
them  is  to  make  the  Commissioners  pay,  not  on  their  actual 
L  *882  ]  receipts,  but  on  ^imaginary  ones  which  they  might,  under  other 
circumstances,  receive.  The  answer  is,  that  in  substance  the 
Commissioners  are  not  the  occupiers  nor  the  parties  rated,  nor  do 
the  water  rents  represent  the  rateable  value  of  the  land.  The 
consumers  are  the  occupiers  really ;  they  are  really  rated,  Le.,  they 
pay  the  rate ;  and  the  use  and  enjoyment  of  the  water  constitutes 
the  rateable  value. 

I  feel,  therefore,  I  confess,  no  difiSculty  on  the  question  raised 
by  the  third  and  fourth  findings  of  the  Sessions.  The  two  cases 
cited  seem  to  me  to  have  concluded  the  Court  on  this  point  and  to 
have  decided  it  rightly :  and,  as  to  the  suggestion  which  has  been 
made  that  the  Commissioners  should  pay  as  an  ordinary  Water 
Company  would  pay,  subject  to  the  ordinary  restrictions  of  a  Water 
Company,  the  answer  seems  to  me  to  be :  First,  they  are  not  an 
ordinary  Water  Company,  but  an  invention  to  avoid  the  necessity 
of  a  Water  Company,  and  so  to  escape  the  payment  of  such  prices 
as  an  ordinary  Water  Company,  or  any  third  party  supplying  water 
to  customers,  would  require :  Secondly,  I  am  not  aware  that  the 
law  imposes,  or  that  the  Court  can  take  notice  of,  any  restrictions 
on  Water  Companies  as  ordinary.  For  myself,  I  really  do  not 
know,  nor  does  the  case  find,  what  they  are. 

But,  when  I  came  to  determine  the  specific  question  whether 
the  rate  is  to  stand  at  490Z.  or  any  thing  higher,  I  feel  a  difficulty, 
because  it  is  not  stated  on  what  principle  that  first  sum  is  arrived 
at.  It  is  stated  to  be  ''the  estimated  net  rateable  value  per 
annum: "  if  so,  of  course  it  is  the  right  sum.  On  the  principle 
stated  in  the  third  finding,  1,100Z.  is  made  to  represent  the  net 
rateable  value  per  annum  of  the  entire  works  in  Longwood  and 
Huddersfield.  If  490i.  be  the  proportion  of  the  1,10(M.  which  the 
[  'ssa  ]       Sessions  attribute  to  Longwood,  then  *49(M.  is  the  right  sum,  and 
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has  been  arrived  at  on  a  right  principle :  at  least  the  whole  sum        Reg. 
of  1,1002.  has  been  arrived  at  on  a  right  principle ;  and  whether    qversbebs 
the  proportions  of  the  two  townships  are  accurately  struck  in    longwood. 
amount  we  have  no  means  of  ascertaining,  and  are  not  called  on 
to  ascertain. 

As  the  4902.  may  be  what  the  Sessions  have  taken  as  the  right 
proportion  of  the  1,1002.,  I  think  I  am  bound  to  assume  that  it  is ; 
and  on  this  ground  I  am  of  opinion,  for  the  appellants,  that  the 
rate  ought  to  stand  at  that  sum. 

My  brothers  Wightman  and  Crompton  arrive  at  the  same  con- 
clusion on  somewhat  different  grounds.  They  do  not  think  that  the 
case  put  by  the  Sessions  of  a  tenant  who  may  charge  any  rates  he 
pleases  can  furnish  the  proper  criterion  for  the  amount  of  a  rate  in 
respect  of  property  of  this  peculiar  description,  which  could  have  no 
existence  in  the  hands  of  a  tenant  or  ordinary  Water  Company  with- 
out some  legislative  restriction  as  to  the  amount  of  rates :  and  they 
think  that  a  fictitious  and  impossible  value  would  be  put  upon  the 
land  by  supposing  the  case  of  a  Water  Company  or  tenant  able  to 
put  their  own  price  upon  the  water  supplied,  as  no  such  Company 
or  tenant  could  obtain  the  powers  necessary  for  such  an  under- 
taking without  some  legislative  restrictions  as  to  the  price  of  the 
water  to  be  supplied.  Not  being  satisfied  with  the  criterion 
suggested  in  the  third  finding  of  the  Sessions,  they  concur  with  me 
in  thinking  that  the  rate  must  stand  at  4902.,  the  sum  which  was 
to  be  taken  as  the  proper  amount  if  the  respondents  failed  in 
establishing  the  principle  for  which  they  contended. 

Order  of  Sessions  confirmed. 


BEAUMONT  v.   SQUIRE.  issi. 

(17  Q.  B.  905-937.)  ^^-  ^®- 

1852. 

Testator,  haying  three  natural  daughters,  namely,  D.,  married  to  B.,        jan,  u. 

S.,  married  to  W.,  and  L.,  immamed  and  a  minor,  devised  lands  to  uses  

as  follows.  [  905  ] 

To  B.,  and  D.  his  wife,  for  their  joint  lives  and  the  life  of  the  survivor; 
remainder  to  such  one  son  of  the  body  of  D.  as  the  survivor  should  appoint ; 
remainder,  in  default  of  appointment,  or  on  decease  of  such  son  without 
issue  male,  &c.,  to  the  fii-st,  second  &c.  and  every  other  son  of  the  body  of 
D.  by  her  present  or  any  future  husband,  successively,  according  to  seniority, 
and  to  the  respective  heirs  male  of  their  bodies ;  remainder,  in  default  of 
such  issue  &c.,  to  W.  and  S.  his  wife,  for  the  like  life  estates,  and  to  the  son 
and  sons  of  the  body  of  S.  by  her  present  or  any  future  husband,  with  the 
like  power  of  appointment,  for  the  like  estates,  and  with  the  like  remainders, 
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Brauiiomt  &8  iii  the  preceding  devise.    And,  for  default  of  Bach  issue  of  the  body  of 

t.  Sm  remainder  to  L.,  or  such  person  as  she  shall  first  intermarry  with  (if 

Squirb.  beforo  she  attiuns  21,  with  the  consent  and  approbation  of  £.  and  C, 

trustees  under  the  wiU,  or  the  survivor  of  them  and  his  heirs,  and  which 
person  shall  also  previously  make  a  competent  settlement  upon  L.  by  deed, 
to  the  like  approbation),  for  their  joint  natural  lives  and  the  life  of  the 
survivor ;  and,  from  and  after  the  decease  of  L.,  and  of  such  person  as  she 
shall  so  first  marry,  if  any,  then  to  the  son  and  sons  of  the  body  of  L.  by 
such  first  or  any  after  taken  husband,  with  the  like  power  of  appointment, 
and  for  the  like  estates,  and  with  the  like  remainders,  as  aforesaid  in  relation 
as  aforesaid.  Remainder,  for  default  of  such  issue  of  the  body  of  L.,  to 
Sir  J.  S.  for  his  life,  remainder  (in  default  of  appointment  by  him  to  one 
of  his  sons  as  was  specified  in  the  will)  to  his  eldest  son  by  his  then  wife, 
in  fee. 

And,  after  a  further  devise  of  lands  to  B.  and  D.  and  the  son  and  sons 
of  D.  in  tail  male,  with  like  limitations  in  remainder  successively  to  W. 
and  S.  and  to  L.  (and  such  person  as  she  may  so  marry,  if  any,  as  afore- 
said), and  to  Sir  J.  S.  and  his  son  or  sons  &c.  as  in  the  preceding  derides, 
the  testator  charged  part  of  the  last-mentioned  lands  with  two  rent  chargf^ 
to  uses  as  follows :  First  rent  charge,  to  W.  and  S.  (the  second  daughter] 
for  such  life  estates  and  with  such  remainders  as  in  the  first  and  secondly 
mentioned  devises,  except  that  the  power  of  appointment  was  in  favour  of 
the  son  and  sons  of  the  body  of  Sophia  and  the  son  or  sons  of  such  son  or 
sons,  in  such  shares,  and  for  such  estates,  or  chargeable  with  such  payments 
to  the  other  or  others  of  them,  as  the  survivor  of  W.  and  S.  should  appoint ; 
the  next  remainder  to  take  effect  in  default  of  such  appointment,  or  on 
determination  of  the  estates  thereby  limited,  and  as  to  such  part  of  the  rent 
charge  whereof  no  appointment  should  be  made:  and,  for  default  of 
issue  &c.,  or  if  W.  and  S.  or  either  of  them  should  inherit  any  of  the  afore- 
said hereditaments  in  succession  by  virtue  of  the  aforesaid  devises,  the 
rent  charge  was  to  sink  into  the  hereditaments  &c.  charged  therewith,  and 
be  no  longer  payable.  Second  rent  charge  to  L.  (the  third  daughter)  and 
her  assigns,  until  she  shall  marry  (under  and  with  the  restriction  above 
mentioned),  or  for  the  term  of  her  natural  life ;  and,  when  and  so  soon  a^ 
she  shall  marry  as  aforesaid,  then  upon  such  trusts  &c.,  and  with  the  like 
powers,  and  for  the  like  estates  and  interests,  and  with  the  like  remainders, 
and  subject  to  the  same  contingencies  and  annihilations,  as  were  expressini 
in  relation  to  the  previous  rent  charge. 

Testator  then  gave  legacies  of  5,0001.  to  B.  and  W.  respectively,  and 
directed  that,  in  case  of  a  separation  between  W.  and  S.,  the  devisees  and 
bequests  to  W.  should  go  over,  and  be  held  to  the  sole  use  of  S.,  his  wife. 
Aud  he  bequeathed  to  L.  10,000/. ;  5,000/.  thereof  to  be  paid  to  her  on  her 
marriage  (with  such  consent  and  approbation  as  aforesaid),  and  o,000>'. 
within  two  years  next  afterwards. 

After  testator's  death,  L.,  being  still  a  minor,  married  without  consent 
of  the  trustees,  and  without  any  settlement.  She  had  one  son  by  this 
maiTiage;  and  subsequently,  and  after  coming  of  age,  married  a  second 
husband.  After  that  marriage,  she  made  an  appointment  to  the  use  vi 
the  son: 

Held  that  the  appointment  was  well  made : 

For  that  the  devise  of  rent  charge  to  L.  **  when  and  so  soon  as  she  shall 
marry  as  aforesaid"  did  not  make  the  marriage  of  L.  according  to  the 
teims  of  the  previous  devise  to  her  a  condition  precedent  to  the  exercise  of 
her  power  of  appointment  or  the  vesting  of  the  estates  limited  in  remainder 
to  her  son  and  sons;  nor  did  her  marrying  in  broach  of  the  testator* s 
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restrictions  disable  her  from  executing  the  power  after  she  came  of  age,  or     Bbauhont 
prevent  the  limitation  to  her  son  and  sons  from  taking  effect  r. 

Senible,  that,  although  L.  could  not  claim  the  10,0007.  legacy  while  she        Squire. 
was  a  minor  and  married  in  disobedience  to  the  terms  of  the  will,  yet 
she  might  have  claimed  it  after  her  second  marriage  and  attainment  of 
full  age. 

Repleyik  for  2,000  pigs  of  lead  taken  in  the  manor  or  regality 
of  Hexham  and  in  the  manor  of  Anick  Grange,  in  Northumberland. 

Avowry,  in  substance  as  follows :  That,  before  the  time  when  &c.,  [  906  ] 
Sir  Thomas  Blackett,  Baronet,  formerly  called  and  known  by  the  sur- 
name of  Wentworth,  was  seised  in  his  demesne  as  of  fee  of  and  in, 
amongst  other  manors,  lands  &c.  in  the  counties  of  York,  Northum- 
berland and  Durham,  the  said  manor  &c.,  of  Hexham  and  the  said 
manor  of  Anick  Grange  and  the  said  close  in  which  &c.,  as  being 
parcel  of  the  demesnes  of  the  said  manor  of  Anick  Grange  in  which 
&c. :  and,  being  so  seised  &c.,  he,  afterwards,  and  before  January 
Ist,  1838,  viz.  on  29th  May,  1792,  made  and  published  his  last 
will  in  writing,  bearing  date  the  day  and  year  last  aforesaid, 
and  signed  &c.,  and  attested  &c. ;  and  which  said  will  was  as 
follows : 

I  do  give  and  devise  all  that  my  manor  or  lordship  of  Gunnerton 
in  the  county  of  Northumberland,  and  also  all  and  every  of  my 
messuages,  farms,  lands  &c.,  situate  &c.,  within  the  towns,  town- 
ships, precincts  or  territories  of  &c.  (naming  them),  in  the  county 
of  Durham,  unto  John  Erasmus  Blackett,  of  &c..  Esquire,  and 
Thomas  Cotton,  of  &c.,  Esquire,  and  the  survivor  of  them,  and  his 
heirs,  upon  trust  &c.  The  trusts  were :  To  the  use  of  testator's 
nephew  William  Bosville,  Esquire,  and  his  assigns,  for  his  life 
without  impeachment  of  waste  ;  remainder  to  the  trustees  to 
preserve  contingent  uses  and  estates,  but  to  *permit  W.  Bosville  [  *9<>7  ] 
and  his  assigns  to  receive  the  rents  and  profits ;  remainder,  from 
and  after  W.  Bosville's  decease,  to  such  one  of  W.  B.'s  sons  as  he 
should  by  deed  or  will  appoint,  and  to  the  heirs  male  of  the  body 
of  such  son  ;  remainder,  in  default  of  such  appointment,  or  of  such 
issue  of  such  son,  or  if  any  such  should  be  who  should  die  without 
leaving  issue,  to  the  first  son  of  the  body  of  W.  B.  in  tail  male ; 
remainders,  also  in  tail  male,  to  the  second  and  other  sons  succes- 
sively of  W.  B. :  Remainder  to  Thomas  Richard  Beaumont  of 
Darton,  in  the  county  of  York,  Esquire,  and  Diana  his  wife,  one 
of  testator's  natural  daughters,  for  their  joint  lives  and  the  life 
of  the  survivor,  without  impeachment  of  waste ;  remainder  to  the 
trustees  to  preserve  &c. ;  remainder  to  such  one  son  of  the  body 
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Bbaumont  of  the  said  Diana  as  the  survivor  of  them  the  said  T.  B.  Beaumont 
Squibs.  Ri^^  Diana  should  by  deed  or  will  appoint,  in  tail  male :  and,  in 
default  of  such  appointment,  or  from  and  immediately  after  the 
decease  of  such  son  without  issue  male  of  his  body,  or  in  case  any 
such  should  be  who  should  live  to  attain  the  age  of  21  and  should 
afterwards  die  without  leaving  any  son  or  sons  of  his  body  lawfully 
issuing,  or  such  son  or  sons  should  also  live  to  attain  21  and 
should  also  afterwards  die  without  leaving  any  issue  male  of  his 
body  lawfully  issuing,  then  to  the  use  of  the  first,  second,  third, 
and  every  other  son  and  sons  of  the  body  of  the  said  Diana  by  her 
present  or  any  future  husband,  severally,  successively  and  in 
remainder  one  after  another  and  as  they  or  any  of  them  should  be 
in  seniority  of  age  and  priority  of  birth,  and  of  the  several  and 
respective  heirs  male  of  the  body  and  bodies  of  all  and  every  such 
son  and  sons  lawfully  issuing,  the  elder  of  such  son  and  sons  and 
[  •J^08  ]  the  heirs  male  of  his  body  lawfully  issuing  being  *alway8  to  l>e 
preferred :  Remainder,  in  default  of  such  issue,  or  if  any  such 
should  be  who  should  attain  21  and  afterwards  die  without  leaving 
any  son  or  sons  of  his  body  lawfully  issuing,  or  if  such  son  or  sons 
should  attain  21  and  die  without  leaving  any  issue  male  of  his 
body  lawfully  issuing,  to  William  Lee,  of  Leeds  in  the  county 
of  York,  merchant,  and  Sophia  his  wife  (another  of  testator's 
natural  daughters),  for  their  joint  lives  and  the  life  of  the  survivor, 
without  impeachment  of  waste;  remainder  to  the  trustees  to 
preserve  &c. ;  remainder  to  all  and  every  or  any  the  son  and  sons 
of  the  body  of  the  said  Sophia  by  her  present  or  any  future 
husband,  with  the  like  power  of  appointment,  and  for  all  such  and 
the  like  estates  and  interests,  and  with  the  like  remainders  and 
limitations,  as  aforesaid  in  relation  to  the  said  Thomas  Richard 
Beaumont  and  Diana  his  wife. 

''  And,  for  default  of  such  issue  of  the  body  of  my  said  daughter 
Sophia,"  or  if  any  such  should  attain  21  and  afterwards  die 
without  leaving  any  son  or  sons  of  his  body  lawfully  issuing,  or 
such  son  or  sons  should  also  attain  21  and  afterwards  die  without 
leaving  any  issue  male  of  his  body,  ''  then  to  the  use  and  behoof 
of  Louisa  Wentworth,  the  other  of  my  natural  daughters,  or  such 
person  as  she  shall  first  intermarry  with,  if  any  (if  before  she 
attains  the  age  of  21,  by  and  with  the  consent  and  approbation 
of  the  said  J.  E.  Blackett  and  T.  Cotton  or  the  survivor  of  them 
and  his.  heirs,  and  which  person  shall  also  previously  make  a 
competent  settlement  upon  her  my  said  daughter  Louisa  by  deed 
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or  deeds  in  writing  to  the  like  approbation  of  the  said  J.  E.  Blackett    Bbaumont 

and  T.  Cotton),  for  and  during  their  joint  natural  lives,  or  the  life      squibb. 

of  the  survivor  of  them,  without  impeachment  of  or  for  any  manner 

of  waste :  And,  from  and  after  the  ^determination  of  that  estate,       [  *909  ] 

then  to  the  use  of  the  said  J.  E.  Blackett  and  T.  Cotton,  and  the 

survivor  of  them  and  his  heirs,  for  and  during  the  life  of  my  said 

daughter  Louisa  or  such  person  as  she  shall  so  first  marry,  if  any, 

and  the  life  of  the  longer  liver  of  them,  upon  trust "  to  preserve 

&c.     ''  And,  from  and  after  the  decease  of  the  longer  liver  of  them 

my  said  daughter  Louisa  and  of  such  person  as  she  shall  so  first 

marry,  if  any,  then  to  the  use  and  behoof  of  all  and  every  or  any 

the  son  and  sons  of  the  body  of  my  said  daughter  Louisa  by  such 

first  or  any  after  taken  husband,  with  the  like  power  of  appointment, 

and  for  all  such  and  the  like  estates  and  interests,  and  with  the  like 

remainders  and  limitations,  as  aforesaid  in  relation  as  aforesaid." 

And,  for  default  of  such  issue  of  the  body  of  Louisa,  or  if  any 
such  should  attain  21  and  die  without  leaving  any  son  or  sons 
of  his  body,  or  if  such  son  or  sons  should  attain  21  and  die  without 
any  issue  male  of  his  body,  then  to  Sir  John  Sinclair  of  Caithness 
in  Scotland,  Baronet,  for  his  life,  without  impeachment  &c. ; 
remainder  to  the  trustees  to  preserve  &c.  ;  remainder  to  such  one 
of  the  sons  of  the  said  Sir  John  Sinclair,  on  the  body  of  his  then 
wife  (testator's  great  niece,  the  daughter  of  Lord  Macdonald) 
begotten  or  to  be  begotten,  for  such  estates  as  Sir  J.  S.  should  by 
deed  or  will  appoint :  and,  for  default  of  such  appointment,  to  the 
eldest  son  of  Sir  J.  S.  by  his  then  wife,  in  fee. 

**  And,  as  to,  for  and  concerning  all  and  every  other  of  my  manors, 
royalties,  messuages,"  &c.,  "  lands,  tenements,"  &c.,  "and  all  my 
estate  and  interest  in  and  to  all  and  every  such  manors,  royalties,'* 
&c.,  "  or  wherein  or  whereunto  I  myself  am,  or  any  person  or 
l>er8on8  whomsoever  in  trust  for  me  is,  are,  can,  shall  or  may  be 
♦entitled  or  interested  either  in  possession,  reversion,  remainder  [  *^^^  ] 
or  expectancy,"  &c.,  "together  with  all  and  every  the  rights, 
members  and  appurtenances  whatsoever  to  the  said  manors"  &c. 
'*  belonging  or  to  belong  howsoever,  I  do  give  and  devise  the  same 
and  every  part  thereof  unto  the  said  J.  E.  Blackett  and  T.  Cotton 
and  the  survivor  of  them  and  his  heirs  to  and  for  such  uses"  &c. ; 
•*  and  subject  to  such  charges  "  &c.  as  after  mentioned,  viz. :  **  To 
and  for  the  use  and  behoof  of  the  said  Thomas  Bichard  Beaumont 
and  Diana  his  wife  and  of  the  son  and  sons  of  my  said  daughter 
Diana  and  the  heirs  male  of  the  body  of  such  son  and  sons. 
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Bkaumomt  and  of  the  said  William  Lee  and  Sophia  his  wife  and  of  ihe  son 
8quibe«  ftnd  sons  of  my  said  daughter  Sophia  and  the  heirs  male  of 
the  body  of  such  son  and  sons,  and  of  my  said  daughter  Louisa 
(and  such  person  as  she  may  so  marry,  if  any,  as  aforesaid), 
and  of  the  son  and  sons  of  my  said  daughter  Louisa,  and 
the  heirs  male  of  the  body  of  such  son  and  sons,  and  of  the 
said  Sir  John  Sinclair  and  of  the  son  or  sons  of  the  said  Sir 
John  Sinclair  by  his  said  now  wife,  severally,  respectively  and 
successively,  in  the  like  order  and  course  of  succession,  upon  such 
trusts,  and  in  like  manner  and  with  the  like  powers  and  for  such 
and  the  like  estates  and  interests,  and  with  the  like  remainders  and 
limitations,  as  is  and  are  hereinbefore  particularly  mentioned, 
expressed,  limited,  directed  and  declared  of  and  concerning  and 
in  relation  to  the  hereditaments  and  premises  hereinbefore  by  this 
my  last  will  and  testament  devised." 

The  testator  then  charged  all  his  manors,  royalties  <bc.,  lands 
&c.,  in  the  counties  of  Northumberland  and  Durham,  except  such 
as  were  before  devised  for  the  benefit  of  his  nephew  AViliiam 
l*9\\  ]  Bosville,  with  the  payment  *of  the  two  several  rent  charges  after 
mentioned :  and  he  proceeded :  "  And  I  do  therefore  hereby  give 
and  devise  unto  John  Cockshutt,  of"  &c.,  "and  his  heirs,  one 
annuity  or  clear  yearly  rent  charge  of  3,0002.,  upon  trust  never- 
theless to  and  for  the  only  proper  use  and  behoof  of  the  said  William 
Lee  and  Sophia  his  wife  for  and  during  the  term  of  the  joint 
natural  lives  of  the  said  W.  Lee  and  Sophia  his  wife  and  the  life 
of  the  survivor  of  them :  and,  from  and  after  the  determination  of 
that  estate,  to  the  use  of  the  said  John  Cockshutt  and  his  heirs  for 
and  during  the  natural  lives  of  the  said  W.  Lee  and  Sophia  his 
wife  and  the  life  of  the  survivor  of  them,"  upon  trust  to  preserve 
the  contingent  uses  and  estates  after  limited,  but  to  permit  W.  Lee 
and  his  wife  and  the  survivor  of  them  to  receive  the  said  yearly 
rent  charge  to  and  for  his  or  her  own  use:  ''And,  from  and 
immediately  after  the  decease  of  the  survivor  of  them,  then  to  the 
use  and  behoof  of  all  or  any  one  or  more  of  the  son  and  sons  of  the 
body  of  my  said  daughter  Sophia,  and  of  the  son  or  sons  of  such 
son  or  sons,  in  such  shares  and  proportions,  manner  and  form,  and 
for  such  estate  and  estates,  or  chargeable  with  the  payment  of  such 
sum  and  sums  of  money  to  the  other  or  others  of  them,  as  the 
survivor  of  them  the  said  W.  Lee  and  Sophia  his  wife  shall  by  any 
deed  "  &c.  or  by  will  appoint  or  devise.  And,  in  default  of  such 
appointment  or  devise,  or  on  determination  of  the  estates  thereby 
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limited,  and  as  to  such  part  of  the  rent  charge  whereof  no  appoint-  Bbaumont 
ment  or  devise  shall  be  made,  **  then  to  the  use  and  behoof  of  the  squ^iue. 
first,  second,  third,  and  all  and  every  other  son  and  sons  of  the 
body  of  my  said  daughter  Sophia  by  her  present  or  any  future 
husband,  severally,  successively  and  in  remainder  one  after  another 
•and  as  they  or  any  of  them  shall  be  in  seniority  of  age  and  priority  1*9^2] 
of  birth,  and  of  the  several  and  respective  heirs  male  of  the  body 
and  bodies  of  all  and  every  such  son  and  sons  lawfully  issuing ;  the 
elder  of  such  son  and  sons  and  the  heirs  male  of  his  body  lawfully 
issuing  being  always  to  be  preferred :  "  And,  for  default  of  such 
issue,  or  if  any  such  should  attain  21  and  die  without  leaving  any 
son  or  sons  of  his  body,  or  such  son  or  sons  should  attain  21  and 
die  without  leaving  issue  male  of  his  body,  *'  or  in  case  the  said 
W.  Lee  and  Sophia  his  wife,  or  either  of  them,  shall  inherit  and 
possess  any  of  the  aforesaid  hereditaments  and  premises  in  suc- 
cession by  virtue  of  the  aforesaid  devises,  then  and  in  any  of  the 
said  cases  I  do  order,  will  and  direct  that  the  said  rent  charge  shall 
immediately  sink  into  the  hereditaments  and  premises  so  chargeable 
with  the  payment  thereof,  and  thenceforth  shall  be  annihilated  and 
be  no  longer  paid  or  payable." 

**  And  I  do  also  hereby  give  and  devise  unto  the  said  John 
Cockshutt  and  his  heirs  one  other  annuity  or  clear  yearly  rent 
charge  of  8,000^,  upon  trust  nevertheless  to  and  for  the  only  proper 
use  and  behoof  of  my  said  daughter  Louisa  Wentworth  and  her 
assigns  until  she  my  said  daughter  shall  marry  (under  and  with  the 
restriction  above  mentioned),  or  for  and  during  the  term  of  her 
natural  life ;  and,  when  and  so  soon  as  she  my  said  daughter  shall 
marry  as  aforesaid,  then  upon  such  trusts,  and  in  like  manner  and 
with  the  like  powers,  and  for  such  and  the  like  estates  and  interests, 
and  with  the  like  remainders  and  limitations,  and  subject  to  the 
same  contingencies  and  annihilations,  as  is  and  are  hereinbefore 
particularly  mentioned,  expressed,  limited,  directed  and  declared 
of  and  concerning  and  in  relation  *to  the  aforesaid  rent  charge  [  *9i3  ] 
hereinbefore  by  this  my  will  given  or  devised  unto  or  for  the 
benefit  of  my  said  daughter  Sopliia." 

Then  followed  clauses  as  to  payment  and  levying  of  the  rent 
charges,  powers  to  distrain  and  to  work  the  mines  if  the  rent 
charges  should  be  in  arrear :  provision  in  case  the  premises  charged 
should  be  insufficient  &c. ;  bequests  of  interests  in  leases  of  mines 
ScrC. ;  and  power  to  exchange  lands  &c.  Then,  after  certain  legacies 
(not  material  here),  the  testator  continued  : 
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Bbaumont  ''I  do  also  give  and  bequeath  unto  the  said  Thomas  Bichard 
Squibb.  Beaumont  the  legacy  or  sum  of  5,0002. :  And  unto  the  said  William 
Lee  the  legacy  or  sum  of  5,000Z.,  payable  and  to  be  paid  unto  them 
respectively  within  twelve  months  next  after  my  decease.  Provided 
always,  and  I  do  hereby  direct  and  declare,  that,  in  case  a  separation 
should  at  any  time  take  place  between  the  said  William  Lee  and 
my  said  daughter  Sophia,  and  for  the  fully  establishing  the  agree- 
ments in  that  behalf  made"  &c.  ''by  the  deed  of  settlement  on 
their  marriage,  then  and  in  such  case  all  and  every  the  several 
and  respective  devises  and  bequests  of  this  my  will  unto  or  for 
the  use  or  benefit  of  the  said  William  Lee,  and  the  estates  hereby 
limited,  shall,  as  to  him,  immediately  cease,  end  and  determine 
and  be  no  longer  paid  or  payable  unto  him ;  and  then  and  from 
thenceforth  the  same"  ** shall  go  over,  and  they  my  said  trustees 
respectively,  and  the  survivor  of  them,  and  his  heirs,  shall  stand 
and  be  possessed  thereof"  ''  to  and  for  the  only  proper  use"  &c.  ''and 
sole  disposal  of  her  my  said  daughter  Sophia,"  upon  such  of  the  said 
respective  trusts,  and  under  and  subject  to  such  and  the  same  estates, 
[  *9i4  ]  powers,  &c.  as  shall  then  remain  and  be  capable  of  ^taking  effect; 
the  same  not  to  be  subject  to  the  debts,  controul  &c.  of  the  said  W.  Lee, 
but  the  acts,  deeds,  receipts,  &c.  of  the  said  Sophia  alone,  notwith- 
standing her  coverture,  to  be  valid  to  all  the  intents  &c.  of  this  will. 
"I  do  also  give  and  bequeath  unto  my  said  daughter  Louisa  the 
legacy  or  sum  of  10,000/.,  payable  and  to  be  paid  unto  her  in 
manner  following,  that  is  to  say  :  the  sum  of  5,000/.  upon  her 
marriage  (with  such  consent  and  approbation  as  aforesaid),  and  the 
sum  of  5,000Z.  within  two  years  next  afterwards." 

Then  followed  other  legacies,  directions  and  powers,  not  now 
material,  and  a  devise  in  fee  of  trust  estates  and  mortgages  to 
Thomas  Bichard  Beaumont,  who  was  also  named  executor. 

The  avowry  went  on  to  state  that  Sir  Thomas  Blackett,  after- 
wards, and  before  the  time  when  &c.,  viz.  on  22nd  July,  1792,  died 
seised  of  the  said  manor  &c.  of  Hexham  and  manor  of  Anick 
Grange,  and  of  the  close  in  which  &c.,  as,  and  then  and  still  being, 
parcel  of  the  demesnes  of  Anick  Grange,  and  without  altering  or 
revoking  his  said  will ;  and  that  John  Cockshutt  and  Louisa  Went- 
worth  survived  him :  and  that  the  close  in  which  &c.,  from  the 
making  of  the  said  will  hitherto,  hath  been  part  of  the  testator's 
lands  not  therein  devised  for  the  benefit  of  William  Bosville,  and 
part  of  the  lands  subjected  to  the  two  rent  charges. 

"  And  the  defendant  further  says  that  the  said  testator,  at  the 
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time  of  making  hia  said  will,  had  not,  nor  had  he  afterwards,  any    Bbaumont 
legitimate  issue :  and  the  said  testator  had  for  a  long  time,  that  is      squiee. 
to  say  eighteen  years,  next  before  the  making  of  the  said  will 
brought  up,  educated  and  publicly  avowed  and  treated  Diana  the 
wife  of  the  said  Thomas  Richard  Beaumont,  Sophia  the  wife  of  the 
♦said  William  Lee,  and  Louisa  Wentworth,  in  the  said  will  respec-      [  'Ois  ] 
tively  mentioned,  as  his  the  said  testator's  own  daughters,  and  had 
behaved  and  conducted  himself  with  great  kindness  and  affection 
towards    them   respectively  during  all  the  period  of  time  last 
aforesaid ;  and,  at  the  time  of  the  making  of  the  said  will,  the  said 
Louisa  Wentworth  (being  then  an  infant  within  the  age  of  21  years, 
that  is  to  say  of  the  age  of  18  years  and  no  more,  and  never  having 
been  married)  "was  resident  with  the  said    testator  at  his  then 
principal  mansion  house,  and  was  then  publickly  recognized  and 
avowed  by  the  said  testator  as  his  daughter,  and  was  then  treated 
with  great  kindness  and  affection  by  the  said  testator  and  as  his 
daughter,  and  had  not  then  nor  from  thenceforth  up  to  the  said 
testator's  death  any  fortune  or  provision  made  for  her  or  her  issue 
otherwise  than  under  and  by  virtue  of  the  said  will,  as  the  said 
testator  during  all  that  period  of  time  well  knew :  and  the  annual 
value  of  the  lands  and  hereditaments  whereof  the  said  testator  was 
seised  in  his  demesne  as  of  fee  at  the  time  of  the  making  of  the 
said  will  and  thenceforth  up  to  his  death,  and  which  are  charged 
by  the  said  will  with  the  said  two  several  rent  charges  of  8,000Z.  and 
8,000!.,  over  and  above  the  said  two  rent  charges  and  all  other 
charges  and  incumbrances  thereon  at  the  time  of  the  making  of  the 
said  will,  exceeded,  as  the  said  testator  then  well  knew,  the  sum  of 
SfOOOZ.  per  annum :  and  the  clear  annual  value  of  the  same  lands 
and   hereditaments,  and  of  the  other  lands  and  hereditaments 
which  were  in   the  said  will  mentioned  to  be  devised  to  the  use 
immediately  after  the  decease  of  the  said  testator  of  the  said 
Thomas  Bichard  Beaumont  and  Diana  his  wife  for  their  joint  lives, 
then  also  exceeded,  as  the  said  testator  then  *well  knew,   the      [  *9U  ] 
annual  value  of  the  said  lands  and  hereditaments  in  the  said  will 
mentioned  to  be  thereby  devised  to  the  said  William  Bosville  for 
his  life. 

And  defendant  further  says  that  the  said  Louisa  Wentworth, 
not  having  been  previously  married,  and  long  before  the  said  time 
when  &c.,  to  wit  on  23rd  February,  1794,  took  to  her  husband  one 
William  Stacpoole :  and,  after  the  death  of  the  said  testator,  and 
long  before  the  said  time  when  &c.,  to  wit  24th  February,  1795,  the 
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Beaumokt  said  W.  Stacpoole  and  Louisa  his  wife  had  issue  George  Bosviile 
Squirb.  Wentworth  Stacpoole,  their  eldest  son  lawfully  begotten  between 
them:  and  afterwards,  and  before  the  said  time  when  &c.,  to 
wit  on  20th  April,  1817,  the  said  W.  Stacpoole  died,  leaving  the 
said  Louisa,  and  the  said  G.  B.  W.  Stacpoole  the  first  and  eldest 
son  of  the  body  of  the  said  Louisa  Stacpoole,  him  the  said  W. 
Stacpoole  surviving:  and  the  said  Louisa  afterwards,  and  long 
before  the  said  time  when  Ac,  viz.  on  19th  March,  1822,  took  to 
her  husband  one  John  Clifford. 

The  avowry  then  stated  that  the  said  Louisa  Clifford,  after  she 
took  to  husband  John  Clifford,  and  before  the  time  when  dec, 
viz.  on  18th  August,  1888,  by  indenture  then  made  between  the 
said  Louisa  of  the  first  part,  the  said  John  Clifford  of  the  second 
part,  and   the  said  George  Bosviile  Wentworth  Stacpoole  of  the 
third  part  (profert),  and  in  exercise  of  the  power  of  appointment 
given  to  her  by  the  said  will,  appointed,  immediately  from  and 
after  her  decease,  the  yearly  rent  charge  secondly  above  mentioned 
to  the  use  of  the  said  G.  B.  W.  Stacpoole  and  his  heirs,  as  by  the 
said  indenture  &c.    And  that  G.  B.  W.  Stacpoole  after  he  had 
attained  21,  and  after  the  execution  of  the  last  mentioned  deed  and 
[  *yi7  ]       before  the  time  when  &c.,  viz.  on  14th  August,  *1888,  by  indenture 
then  made  between  John  Clifford  and  Louisa  Clifford  of  the  first 
part,  the  said  G.  B.  W.  Stacpoole  of  the  second  part,  and  Robert 
Farthing  Beauchamp  and  defendant  of  the  third  part  (pro/ert), 
granted  the  said  rent  charge  secondly  above  mentioned,  with  all 
powers  and  remedies  by  distress  for  recovering  the  same,  to  the 
said  B.  F.  Beauchamp  and  the  defendant  and  their  heirs  for  all  the 
estate  therein  of  the  said  G.  B.  W.  Stacpoole,  or  which  he  coold 
thereby  grant  by  virtue  of  the  limitation  of  the  same  rent  charge  to 
the  first  son  of  the  said  Louisa  and  the  heirs  male  of  his  body,  con- 
tained in  the  said  will,  or  by  virtue  of  the  appointment  expressed  in 
the  said  indenture  of  18th  August,  1888 :  And  that,  before  the 
time  when  &c.,   viz.  on  10th   January,   1841,  the   said  B.  F. 
Beauchamp  died.     That  no  appointment  by  deed  or  will  of  the 
whole  or  any  part  of  the  last  mentioned  rent  charge  was^made 
in  the  lifetime  of  Louisa  Clifford,  other  than  the  appointment 
expressed  in  the  deed  of  18th  August,  1888.    And  that  afterwards, 
and  before  the  time  when  &c.,  viz.  on  21st  December,  1846,  Louisa 
Clifford  died,  leaving  G.  B.  W.  Stacpoole,  who  is  still  alive,  her 
surviving.    Averment  that  neither  Louisa  Clifford  in  her  lifetime, 
nor  William  Stacpoole  in  his  lifetime,  nor  John  Clifford  in  the 
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lifetime  or  since  the  death  of  Louisa,  nor  any  person  or  persons    Beaumont 
being  issue  of  the  body  of  Louisa,   ever  inherited  or  became      squ**ub. 
possessed  of  the  several  hereditaments  and  premises  in  the  said  will 
devised  as  aforesaid,  or  either  of  them  or  any  part  thereof,  except 
the  rent  charge  secondly  above  mentioned :  and  that  from  the 
testator's  death  hitherto  the  lands  charged  with  the  said  two  rent 
charges,  whereof  the  testator  was  seised  &c.  at  the  ^making  of  his       [  *9ib  ] 
will  and  until  his  decease,  have  always  been  of  sufficient  value  to 
pay  out  of  the  rents  and  profits  not  only  all  other  charges  and 
encumbrances  thereon  but  also  the  said  two  rent  charges  on  the 
days  mentioned  in  the  will  for  payment. 

The  avowry  then  stated  that  1,5002.  of  the  rent  charge  secondly 
above  mentioned,  for  one  half  year  ending  after  the  death  of  Louisa 
Clifford,  viz.  24th  December,  1846,  became  and  was  due  and  in 
arrear  to  defendant  and  remained  unpaid  thirty  days  next  after  the 
last  mentioned  day  and  before  the  time  when  &c.,  and  was  in  arrear 
until  and  at  that  time.  Wherefore  defendant  well  avows  the  taking 
&c.,  as,  for  and  in  the  name  of  a  distress  for  the  said  arrears  &c. 
Verification. 

There  was  a  second  avowry,  reaffirming  generally  all  the  state- 
ments of  the  first  down  to  the  second  marriage  of  Louisa  Went- 
worth,  which  was  then  stated  as  follows :  '^  That  afterwards,  and 
after  the  said  Louisa  had  attained  the  age  of  21  years,  viz.  on  " 
&c.,  ''she  intermarried  with  and  took  to  her  husband  one  John 
Clifford."  It  then  alleged  that  John  Clifford,  after  he  had  taken  to 
wife  the  said  Louisa,  and  before  the  time  when  &c.,  viz.  on  14th 
August,  1838,  by  a  certain  indenture  then  made  between  &c.  (same 
parties  as  those  in  the  deed  of  the  same  date  stated  in  the  first 
avowry),  which  said  &c.  (profert),  granted  the  said  yearly  rent 
charge  in  the  said  will  secondly  mentioned,  together  with  all  powers 
and  remedies  by  distress  for  the  recovery  of  the  same,  to  Beau- 
champ  and  the  defendant  and  their  heirs  for  and  during  the 
natural  life  of  the  said  John  Clifford.  The  avowry  then  stated  the 
death  of  Beauchamp,  and  that  Louisa  Clifford  died,  December  21st, 
1846,  leaving  *John  Clifford  her  surviving.  The  remaining  state-  [  *919  ] 
ments  were  the  same  as  in  the  first  avowry,  with  the  addition  that, 
when  the  arrears  accrued,  John  Clifford  was  alive.    Verification. 

Pleas  in  bar.  To  the  first  avowry  (after  oyer  of  the  indenture 
of  13th  August,  1838):  That,  before  the  marriage  of  the  said 
Louisa  Wentworth  with  the  said  William  Stacpoole  in  the  said 
avowry  mentioned,  viz.  on  22nd  July,  1792,  the  said  Sir  Thomas 
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Bkaumokt  Blackett  had  died,  and  that  at  the  time  of  the  marriage  of  the  said 
Squire.  Louisa  \(rith  the  said  W.  Stacpoole  she  the  said  Louisa  was  an 
infant  within  the  age  of  21  years,  to  wit  of  the  age  of  19  years 
only,  and  that  the  said  J.  E.  Blackett  and  T.  Cotton  in  the  said 
will  mentioned  were  living  at  the  time  of  the  said  marriage.  And 
the  plaintiff  further  saith  that  the  said  Louisa  so  intermarried  with 
the  said  W.  Stacpoole  whilst  she  was  within  the  age  of  21  years, 
without  the  consent  or  approbation  of  the  said  J.  E.  Blackett  and 
T.  Cotton  or  either  of  them,  nor  was  any  settlement  made  by  the 
said  W.  Stacpoole  on  the  said  Louisa  previously  to  the  said 
marriage.    Verification. 

To  the  second  avowry :  That,  before  the  marriage  of  the  said 
Louisa  with  the  said  John  Clifford  in  the  second  avowry  men- 
tioned,  and  after  the  death  of  the  said  testator,  viz.  on  2drd 
February,  1794,  the  said  Louisa  intermarried  with  and  took  to 
husband  one  William  Stacpoole,  and  the  said  marriage  of  the  said 
Louisa  with  the  said  W.  Stacpoole  was  her  first  marriage,  she  not 
having  been  previously  married  to  any  other  person.  And  the 
plaintiff  further  saith  that  the  said  Louisa  at  the  time  of  her  said 
marriage  with  the  said  William  Stacpoole  was  an  infant  A;c.  (The 
remaining  averments  were  the  same  as  in  the  first  plea  in  bar.) 
Verification. 
[  920  ]  General  demurrer  to  each  plea  in  bar.    Joinder  (i). 

(1)  The  points  stated  for  the  defen-  \vhetlier  the  first  husband  did  or  did 

dant    and    the   pkintifF    respectively  not  comply  with  the  above  conditions, 

were  as  follows.  those  conditions  were  not  incorporated 

The  defendant  will  contend  that  the  with  or  made  part  of  the  description 

plea  in    bar  to  the  first   avowry  is  of  the  class  of  issue  of  Louisa  Went- 

bad  for  the  following  amongst  other  worth    who     were    objects    of     the 

causes :  limitations. 

1.  Because  the  conditions  expressed  3.  Because  the  true  effect  of  the 
in  the  will  of  Sir  T.  Blackett  with  wiU  as  to  the  rent  charge  in  question 
respect  to  the  first  marriage  of  Louisa  was  to  limit  it  to  Louisa  Wentworth 
Wentworth  under  21  were  not  condi-  for  her  life  with  remainder  to  her  firstt 
tious  precedent  to  or  which  otherwise  and  other  sons  successively  in  the 
affected  the  limitations  in  favour  of  order  and  for  the  estates  designated 
her  first  and  other  sous,  but  were  con-  in  the  will,  with  interposed  contingent 
fined  to  such  limitations  subsequent  to  remainders  in  the  event  of  a  first 
her  first  marriage  as  were  in  favour  of  marriage  consistent  with  the  condi- 
her  first  husband  and  herself  and  the  tions  in  favour  of  her  first  husbcutd 
survivor  of  Jttiem  personally.  and  herself  and  the  survivor  of  them, 

2.  Because  the  limitations  in  favour  with  a  power  of  appointment  in  sudi 
of  her  sons  were  not  confined  to  her  survivor  amongst  the  sons  and  grand- 
sous  by  any  particular  marriage,  but  sons  of  the  wife. 

included  her  sons  by  her  first  and         4.  Because  the  conditions  exprossed 
every     subsequent     marriage;    and,      in  the  will  with  respect  to  the  mamag^ 
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The    demurrers 
November  18th  (i). 


were    argued    in     last    Michaelmas    Term, 


Butt,  for  the  defendant : 

The  conditions  imposed  in  the  devise  to  Louisa  Wentworth, 
namely,  marriage  before  21,  with  consent  of  the  trustees,  and  the 
execution  of  a  deed  of  settlement  by  the  husband  to  tlieir  satisfac- 
tion, are  not  conditions  precedent  to  the  limitations  taking  effect  in 
favour  of  her  first  and  other  sons,  but  affect  only  such  limitations 
subsequent  to  her  first  marriage  as  were  in  favour  of  her  first 
husband  and  herself  jointly,  and  the  survivor  of  them  personally. 
No  principle  of  law  is  in  dispute ;  the  question  is  merely  of  con- 
struction. The  words  '*  and,  from  and  immediately  after  the 
decease  of  the  survivor  of  them,"  '*  then  to  the  use  "  Sui.  '*  of  all 
or  any  one  or  more  of  the  son  and  sons  of  the  body  of  my  said 
daughter,"  ''  and  of  the  son  or  sons  of  such  son  or  sons,"  &c.,  ''  as 
the  survivor  "  &c.  shall  by  deed  or  will  appoint,  and,  **  in  default  of 


Bbaumont 
Squirr. 

[921  J 


of    Ixiuisa   were    performed    by   her 
secoud  marriage  with  John  Clifford. 

And  that  the  plea  in  bar  to  the  last 
avowry  is  bad  because,  according  to 
the  true  construction  of  the  will,  a  life 
estate  in  the  rent  charge  in  question 
was  given  to  the  first  husband  whom 
Ix>ui8a  Wentworth  should  marry  con- 
sistently with  the  prescribed  condi- 
tions, and  who  should  survive  her; 
and  because  John  Clifford  answers 
that  description. 

The  plaintiff  will  contend : 

1 .  That,  by  reason  of  the  marriage 
of  Jjouisa  Wentworth  whilst  an  infant 
under  the  age  of  21  years  with  W. 
Stacpoole  her  fii*st  husband  in  the 
lifetime  and  without  the  consent  of 
J.  E.  Blackett  and  T.  Cotton  or  either 
of  them,  and  without  any  settlement 
having  been  made  by  the  said  W. 
Stacpoole  upon  her  previously  to  her 
said  marriage  with  him,  the  rent 
charge  in  the  first  and  second  avowries 
mentioned,  according  to  the  true  con- 
struction of  the  will  of  Sir  T.  Blackett, 
did,  upon  the  death  of  the  said  Louisa, 
sink  into  the  hereditaments  charged 
therewith,  and  become  annihilated. 

2.  That,  if  it  did  not  so  sink  &c., 
the  first  avowry  shows  no  title  to  it 


in  the  defendant,  inasmuch  as,  accord- 
ing to  the  true  construction  of  the  said 
will,  the  said  Louisa  had  only  power 
to  appoint  it  to  the  use  of  one  of  her 
sons  in  tail  male,  and  in  default  of 
such  appointment  it  stood  limited  to 
the  use  of  her  eldest  son  in  tail  male ; 
while  the  said  avowry  shows  only  an 
appointment  by  her  to  the  use  of  her 
eldest  son  in  fee  and  a  grant  or  con- 
veyance by  him  to  the  use  of  the 
defendant  in  fee,  without  a  compliance 
with  the  particulars  required  by  the 
Fines  and  Eecoveries  Act  for  effec- 
tually barring  an  estate  tail. 

3.  That,  if  the  said  rent  charge  did 
not  so  sink  or  become  annihilated, 
then,  according  to  the  true  construc- 
tion of  the  said  will,  and  the  facts 
mentioned  or  referred  to  in  the  second 
avowry  and  the  plea  in  bar  thereto, 
the  defendant  has  not  under  such 
second  avowry  any  title  to  such  rent 
charge,  the  said  Louisa  having,  pre- 
viously to  her  marriage  with  the  said 
J.  Clifford  and  after  the  making  of  tho 
will  and  the  death  of  the  said  Sir 
T.  Blackett,  intermarried  with  and 
survived  her  first  husband  the  said 
W.  Stacpoole. 

(1)  Before  Lord  Campbell,  Ch.  J., 
Patteson,  Coleridge  and Wightman  JJ. 
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Beaumont  such  appointment  or  devise,"  *then  to  "  the  first,  second,  third," 
squibe.  ^^^  other  sons  &c.,  apply,  in  common,  to  the  devises  of  rent  charge 
f  *922  ]  to  Sophia  and  Louisa,  and  must  he  read  in  the  direct  and  natural 
sense.  They  are  not  qualified  by  any  reference  to  the  restrictive 
stipulations  on  the  subject  of  marriage  in  the  devise  of  the 
Gunnerton  estate.  The  only  restrictions  of  that  kind  contemplated 
in  any  devise  of  the  Gunnerton  property  are  in  the  devise  to 
Louisa :  they  are  carried  on,  by  reference,  in  the  devise  of  rent 
charge  to  her ;  but  the  limitations  after  her  death  and  that  of  her 
husband  are  independent  of  these  restrictive  conditions,  as  the 
limitations  which  follow  the  life  estates  in  the  devises  to  Sophia 
and  Mr.  Lee  are  independent  of  the  words  granting  those  estates. 
This  will  was  under  the  consideration  of  Lord  Louohbobouoh  in 
Staclcpole  v.  Beaumont  (]) ;  and  his  Lordship  held  that  the  breach 
of  condition  as  to  marriage  affected  only  the  husband's  life  estate. 
Nothing  was  determined  there  as  to  the  estate  of  the  children  ;  but 
the  decision  is  a  step  in  the  present  argument.  Lord  Louoh- 
bobouoh was  of  opinion  that  the  testator  clearly  ''  meant,  as  far  as 
circumstances  would  bear  it,  to  put  Louisa  precisely  upon  the  same 
footing  as  Sophia,**  and  to  give  the  husband  of  Louisa,  if  the 
marriage  were  according  to  the  conditions,  a  life  estate,  putting  him 
in  the  same  situation  as  Mr.  Lee ;  but  that,  if  the  marriage  were 
contrary  to  the  conditions,  his  life  estate  should  not  vest;  the 
wife's  interest,  however,  remaining  unaltered.  She  would  take  the 
rent  charge  for  her  life ;  and  the  limitation  to  her  sons  would,  of 
course,  take  effect  afterwards.  The  rent  charges  were  to  be  a  pro- 
[  ♦923  ]  vision  for  the  two  younger  *daughters  and  their  families,  the 
Gunnerton  estates  being  settled  upon  the  elder.  Sir  Thomas 
Blackett  cannot  have  intended  that,  in  the  event  of  an  unautho- 
rized marriage,  the  sons  of  Sophia  by  that  or  by  a  subsequent 
marriage  should  be  unprovided  for  unless  they  succeeded  to  the 
family  estate.  As  was  said  at  the  Bar  in  Stackpole  v.  Beaumont  (2), 
''  not  meaning  to  punish  his  daughter  he  could  not  mean  to  punish 
the  children  of  the  first  marriage." 

(LoBD  Campbell,  Gh.  J. :  He  might  mean,  if  she  made  some 
monstrous  viesaUiaiice,  to  exclude  the  issue  of  such  a  marriage.) 

The  supposition  is  improbable,  and  does  not  reconcile  all  the  pro- 
visions.    The  argument  for  the  plaintiff  cannot  stop  short  of  the 

(1)  3  B.  B.  62  (3  Ves.  89).  (2)  3  B.  B.  d2  (3  Vee.  93> 
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position  that^  unless  Louisa  married  ^*  as  aforesaid/'  that  is,  with  bjbaumokt 
consent  before  she  attained  21,  the  rent  charge  was  wholly  undis-  squibb. 
posed  of  after  her  death,  and  sank  into  the  general  estate.  But 
the  same  argument  which  applies  to  Louisa*s  rent  charge  applies 
equally  to  the  devise  of  the  Gunnerton  estates  in  her  favour ;  and 
they  also  would  be  undisposed  of  if  she  did  not  '*  so  "  marry  as  the 
will  requires,  and  the  devises,  not  only  to  her  son  and  sons,  but  to 
Sir  John  Sinclair,  would  fail.  The  intention,  and  the  true  con- 
struction, is  that,  whether  the  marriage  be  regular  or  not,  the  son 
and  sons,  whether  of  the  first  or  a  second  husband,  shall  take ;  only 
their  right  is  postponed  if  the  first  marriage  should  be  according  to 
the  will,  and  the  husband  survive. 

In  1  Feame,  Gont.  Bem.  288  et  seq.  c.  1,  s.  10  (i),  the  cases  are 
considered  "  wherein  a  condition  annexed  to  a  preceding  estate  is, 
or  is  not,  considered  as  a  condition  precedent  to  give  effect  to  the 
ulterior  limitations ;  "  *and  it  is  said  (p.  240) :  '^  It  sometimes  [  *924  j 
happens,  that  a  remainder  is  limited  in  words  which  seem  to  import 
a  contingency,  though  in  fact  they  mean  no  more,  than  would  have 
been  implied  without  them ;  or  do  not  amount  to  a  condition  prece- 
dent, but  only  denote  the  time  when  the  remainder  is  to  vest  in 
possession : "  and  Holcroft's  case  (2)  is  given  as  an  instance.  Again, 
Fearne  says,  p.  508,  c.  4,  s.  7,  "I  have  already  observed,  that 
where  a  devise  is  made  after  a  preceding  executory  or  contingent 
limitation,  or  is  limited  to  take  effect  on  a  condition  annexed  to  any 
preceding  estate ;  if  that  preceding  limitation  or  contingent  estate 
never  should  arise  or  take  effect,  the  remainder  over  will  neverthe- 
less take  place,  the  first  estate  being  considered  only  as  a  preceding 
limitation,  and  not  as  a  preceding  condition  to  give  effect  to  the 
subsequent  limitation."  And,  among  several  instances,  Jones  v. 
JVestcomb  (s)  and  Andrews  v.  Fulham  (4)  are  mentioned.  Other 
examples,  referred  to  in  Mr.  Fearne's  treatise,  are  Murray  v. 
e/on/?«(5),  Avelyn  v.  Ward(fi)\  and  of  the  same  class  is  Page  v. 
I  lay  ward  (7),  where  it  was  held  that  '*  express  words  of  condition," 
in  the  devise  then  before  the  Court,  should  ''be  taken  to  be  a 
limitation."  The  rule  on  this  subject  is  also  laid  down  in  2  Powell 
on  Devises,  217  (8rd  ed.),  and  in  1  Jarman  on  Wills,  735  et  seq., 

(1)  lOth  ed.  cited,  2  Fearne,  361). 

(2)  Moore,  486.  (6)  1  Yes.  Sen.  420 ;  cited,  ]  Feame, 

(3)  1  £q.  Ca.  Abr.  2-ld.  513. 

(4)  1  Ves.  Sen.  421 ;  cited  in  Avdyn         (7)  2  Salk.   670  ;    S.   C.  Pig.  Eec. 
T.    Ward.  176. 

(5)  13  E.  B.  IW  (2  V.  &  B.  313; 
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Beauhont    where  many  authorities  are  collected.     [He  also  cited  Hillersdon  y. 
Squibb.       Lowe  (l),  Langston  v.  Langston  (2),  and  Hates  y,  Margerum  (a).] 
[JJ25]  If  it  be  objected  that  the  appointment  to  G.  B.  W.  Stacpoole, 

being  in  fee,  was  not  a  good  execution  of  the  power,  the  answer  is 
that,  in  default  of  appointment,  he  would  take  as  tenant  in  tail, 
and  that  would  support  the  first  avowry.  Clifford,  the  second 
[  'ose  ]  husband,  is  still  living :  *but  either  the  rent  charge  did  not  vest  in 
him,  or,  if  it  did,  the  second  avowry  is  good.  But,  if  the  devise  to 
Louisa,  and  the  limitations  over  to  the  issue  of  her  first  marriage, 
fail  because  of  the  irregularity  of  that  marriage,  it  may  be  con- 
tended that  Clifford  takes  the  rent  charge  for  his  life,  as  the  first 
husband  whom  Louisa  married  according  to  the  will;  and  the 
second  avowry  is  good  on  this  ground. 

Peacock,  contra : 

It  is  not  necessary  to  contest  any  principle  or  rule  of  construc- 
tion, or  any  decision,  referred  to  on  the  other  side.  The  only 
question  is,  what  the  testator  meant  by  devising  the  rent  charge  to 
Louisa  '*  when  and  so  soon  as  she  my  said  daughter  shall  marry  as 
aforesaid : "  not  what  estates  she  and  other  parties  took  upon  a 
certain  contingency,  but  whether  the  estates  vested  at  all.  A 
decision  bearing  on  the  present  question  was  given  in  Clifford  v. 
Beaumont  (4),  on  bill  in  equity  claiming  the  10,000Z.  legacy.  Sir 
John  Leach,  M.  B.,  there  followed  that  which  he  considered  to  be  the 
opinion  of  Lord  Louohbobouoh,  namely,  "  that  the  legacy  was 
given  to  the  lady  only  in  the  event  of  her  marrying  under  21,  with 
the  consent  and  approbation  of  his  trustees,  and  that,  such  consent 
not  having  been  given,  she  could  not  be  entitled  to  the  legacy." 
The  words  of  the  clause  bequeathing  the  legacy  ''upon  her 
marriage  (with  such  consent  and  approbation  as  aforesaid) " 
do  not  materially  differ  from  those  of  the  devise  of  rent 
charge  ''  when  and  so  soon  as  she  my  said  daughter  shall 
marry  as  aforesaid.''  Whatever  the  result  might  have 
been  if  Mrs.  Clifford  had  not  married  before  21,  and  had 
married  without  consent  of  the  trustees  afterwards,  here 
[  *927  ]  *a  marriage  without  consent  had  taken  place  during  the  minority, 
and  the  stipulations  of  the  will,  as  to  Louisa  and  her  son  and  sons, 
could  not  take  effect     G.  B.  W.  Stacpoole  was  not  tenant  in  tail ; 

(1)  62  R.  R.  126  (2  Hare,  855,  372).      Pleas),  37  B.  R.  57  (5  Bing.  228). 

(2)  37  B.  B.  57  (8  Bligh,  N.  S.  167 ;  (3)  3  Ves.  299. 

2  01.  &  F.  194) ;  S.  C,  as  Langston  v.  (4)  28  B.  B,  111  (4  Buss.  325). 

role  (on  a  case  sent  to  the  Common 
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nor  was  there  any  power  of  appointment  in  Louisa,  even  assuming  Bbaumont 
that  the  supposed  power,  if  it  had  existed,  was  well  executed.  Nor  squiub. 
can  it  be  contended  that  Clifford,  as  the  second  husband,  had  a  life 
interest  which  he  could  convey  to  Stacpoole.  The  testator,  in  each 
of  the  devises,  had  only  one  husband  in  view.  In  the  devises  of 
the  Gunnerton  estates  to  Mr.  and  Mrs.  Beaumont  and  Mr.  and 
Mrs.  Lee,  there  was  a  husband  already  known  to  the  testator :  in 
devising  the  same  estates  to  his  third  daughter,  Louisa,  his  inten- 
tion was  to  place  **  such  person  as  she  *'  should  *'  first  intermarry 
with  "  on  the  same  footing  with  the  two  other  husbands ;  except 
that,  if  the  marriage  took  place  during  her  minority,  such  first 
husband  must  have  the  consent  of  the  trustees,  and  must  make  a 
settlement.  The  same  intentions  appear  in  the  devises  of  rent 
charge  to  Mrs.  Lee  and  her  husband  and  to  Louisa  so  soon  as  she 
shall  marry  ''  as  aforesaid." 

(Coleridge,  J. :  Suppose  Louisa  did  not  make  a  first  marriage 
with  consent  of  the  trustees  during  her  minority,  but  made  such 
marriage  afterwards  without  their  consent.) 

The  husband  would  be  on  the  same  footing  as  Mr.  Beaumont  and 
Mr.  Lee,  the  restrictive  words  applying  only  to  the  case  of  marriage 
under  21. 

(CoiiBBiDOE,  J. :  You  must  still  do  some  violence  to  the  literal 
sense  of  the  words  ''  when  and  so  soon  as  "  she  shall  marry  "  as 
aforesaid.") 

It  is  clear  that  the  testator  never  contemplated  putting  any  second 
husband  of  Louisa  on  a  level  with  the  husbands  of  his  other 
daughters.  Nor  could  this  be  effected.  If  the  first  husband  of 
Louisa  had  been  approved  by  the  trustees,  he  would  *have  taken  a  [  *928  ] 
life  estate ;  and  the  children  of  the  marriage  would  then  (in  default 
of  appointment)  have  taken  the  estate  tail  under  the  subsequent 
limitations.  But  a  second  husband  could  not  take  an  estate  for  his 
life,  there  being  children  of  the  first  marriage,  without  violence  to 
the  intention  of  the  testator,  and  to  the  actual  form  of  devise, 
according  to  the  opinion  of  Lord  LouaHBoaouoH  in  Stackpole  v.  . 
Beaumont  (i).  At  all  events  his  situation  could  not  be  the  same 
as  that  of  Mr.  Beaumont  or  Mr.  Lee.  The  children  of  each  of 
those  gentlemen  would  take  vested  remainders  on  his  death  if  no 

(1)  3  E.  R.  52  (3  Ves.  89). 
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Bkaumont    appointment  had  been  made :  but,  according  to  the  argument  for 

Squibb.      the  defendant,  the  children  of  Louisa's  first  husband  could  not,  in 

the  same  event,  take  any  vested  remainder  on  his  death,  either  by 

the  devise  of  rent  charge  or  by  the  previous  devise ;  for  she  might 

marry  again  and  then  exercise  the  power  of  appointment. 

(Lord  Campbell,  Ch.  J. :  I  do  not  think  Mr.  Butt  relies  much 
upon  the  second  marriage  being  a  fulfilment  of  the  condition. 

Butt :  The  argument  arises  if  a  literal  construction  is  insisted 
upon.  But  the  defendant's  main  reliance  is  upon  a  more  general 
construction  of  the  will ;  and  the  question  upon  that  is,  whether 
the  stipulations  as  to  marriage  be  a  condition  on  which  the  limita- 
tions over  depend. 

Lord  Campbell,  Ch.  J. :  I  think  that  is  the  question  ;  and  that, 
looking  to  the  testator's  intention,  the  second  marriage  cannot 
possibly  be  considered  a  fulfilment  of  such  condition.  The 
plaintiff's  counsel  need  not  labour  that  point.) 

The  stipulations  are  a  condition  of  the  gift  of  life  estate,  and  cannot 
cease  to  be  one  when  the  estate  becomes  enlarged. 

[  929  ]  Butt,  in  reply : 

In  Clifford  v.  Beaumont  (i)  the  Master  of  the  Rolls  had  great 
difficulty,  and  did  not  give  a  decided  opinion.  The  husbands  may 
not  be  precisely  on  the  same  footing  according  to  the  defendant's 
view ;  but  there  is  no  difference  as  to  the  issue.  It  has  not  been 
stated  on  the  other  side  what  was  to  be  the  situation  of  Mrs.  Clifford's 
issue,  if  any,  by  a  second  marriage ;  whether  they  were  excluded  or 
not,  and,  if  excluded,  by  what  words  in  the  will.  The  main  point 
undoubtedly  is,  whether  the  provision  as  to  marriage  was  a  condi- 
tion which,  if  broken,  destroyed  the  subsequent  limitations.  This 
cannot  have  been  contemplated  by  the  testator :  and  the  Court  will 
incorporate  those  limitations  with  the  previous  devise  so  as  to  effect 

his  intention. 

Cur.  adv.  ttdt. 

Lord  Campbell,  Ch.  J.,  in  this  Term  (January  14th),  delivered  the 
judgment  of  the  Court  : 
In  this  case  of  Beaumont  v.  Squire  the  question  for  decision 
(1)  28  B.  B.  Ill  (4  Buss.  325). 
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arises  upon  the  construction  of  a  clause  in  the  will  of  Sir  Thomas    Beaumomt 
Blackett,  made  in  1792.  Squibb. 

The  defendant  avows  for  a  distress  made  for  the  arrears  of  a  rent 
charge  created  by  that  will:  in  one  avowry  claiming  mediately 
under  an  appointment  by  Louisa  Clifford,  who,  as  Louisa  Went- 
worth,  was  the  first  devisee  of  the  rent  charge  with  a  power  of 
appointment;  in  the  second,  under  an  appointment  by  John 
Clifford,  her  second  husband  ;  and  the  questions  will  be,  whether,  at 
the  respective  times  of  these  appointments,  the  powers  *under  which  [  *^^^  ] 
they  respectively  professed  to  act  existed  in  either  of  these  persons. 

It  will  be  necessary,  in  considering  these  questions,  to  advert, 
not  merely  to  the  devise  now  to  be  construed,  but  to  four  other 
portions  of  the  will,  which  may  be  described  as  the  devises  respec- 
tively of  the  Gunnerton  estate,  of  the  family  estates,  of  two  rent 
charges  on  these  last  of  8,000Z.  a  year  each  (one  of  them  the  rent 
charge  in  question),  and  of  two  legacies  of  10,000Z.  each.  But  it 
may  be  proper,  in  the  first  place,  to  consider  the  clauses  which 
limit  the  two  rent  charges,  only  premising  that  at  the  date  of  his 
will  Sir  Thomas  had  no  legitimate  child,  and  that  three  natural 
daughters  were  among  the  principal  objects  of  his  bounty :  Diana, 
then  married  to  Thomas  Bichard  Beaumont ;  Sophia,  then  married 
to  William  Lee;  and  Louisa  Went  worth,  then  a  minor  and 
nnmarried. 

The  devise  in  question  is  as  follows :  To  John  Cockshutt  and  his 
heirs  "  one  other  annuity  or  clear  yearly  rent  charge  of  8,000/., 
upon  trust  nevertheless  to  and  for  the  only  proper  use  and  behoof 
of  my  said  daughter  Louisa  Wentworth  and  her  assigns  until  she 
my  said  daughter  shall  marry  (under  and  with  the  restriction  above 
mentioned),  or  for  and  during  the  term  of  her  natural  life ;  and, 
when  and  so  soon  as  she  my  said  daughter  shall  marry  as  afore- 
said, then  upon  such  trusts,  and  in  like  manner  and  with  the  like 
powers,  and  for  such  and  the  like  estates  and  interests,  and  with 
the  like  remainders  and  limitations,  and  subject  to  the  same  con- 
tingencies and  annihilations,  as  is  and  are  hereinbefore  particularly 
mentioned,  expressed,  limited,  directed  and  declared  of  and  con- 
cerning and  in  relation  *to  the  aforesaid  rent  charge  hereinbefore  [  *93i  ] 
by  this  my  will  given  or  devised  unto  or  for  the  benefit  of  my  said 
daughter  Sophia." 

It  will  be  observed  that  this  clause  contains  two  references ;  the 
last,  which  relates  to  the  trusts,  powers,  estates,  remainders,  &c.,  to 
arise  upon  marriage,  being,  specifically,  to  what  had  been  expressed 
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Beaumont  in  regard  to  the  rent  charge  created  in  favour  of  Mrs.  Lee ;  the 
Squibb.  former  being  to  "  the  restriction  above  mentioned."  If,  under  the 
circumstances,  these  trusts,  powers,  estates,  &c.  have  arisen,  there 
is  no  difficulty  in  the  construction  of  the  clause  referred  to,  which 
sets  them  out  at  length  ;  and  perhaps  the  only  remark  which  it  is 
worth  while  to  make  on  it  in  passing  is,  that  in  case  they  do  not 
arise,  so  that  the  ulterior  limitations  after  the  life  estate  did  not 
take  effect,  there  is  a  specific  provision  for  the  rent  charge  to  sink 
into  ihe  hereditaments  and  premises  chargeable  with  the  payment 
thereof,  and  thenceforth  to  be  annihilated  and  be  no  longer  paid  or 
payable.  But,  in  the  view  which  we  take  of  this  case,  this  becomes 
immaterial. 

To  ascertain  what  the  testator  intended  by  ''  the  restriction 
above  mentioned,"  we  are  remitted  to  the  first  of  the  four  devises 
we  spoke  of  above ;  that  of  the  Gunnerton  estate.  This  was,  in  the 
first  place,  to  a  nephew,  William  Bosville,  in  strict  settlement,  in 
default  of  appointment;  remainder  in  the  same  manner  to  the 
Beaumonts  and  the  Lees  successively ;  remainder  ''  to  the  use  and 
behoof  of  Louisa  Wentworth,  the  other  of  my  natural  daughters,  or 
such  pei*son  as  she  shall  first  intermarry  with,  if  any  (if  before  she 
attain  the  age  of  21,  by  and  with  the  consent  and  approbation  of 
[  •»32  ]  the  said  "  trustees,  "  or  the  survivor  of  them  and  his  heirs,  *and 
which  person  shall  also  previously  make  a  competent  settlement 
upon  her  my  said  daughter  Louisa  by  deed  or  deeds  in  writing  to 
the  like  approbation  of  the  said  "  trustees),  "  for  and  during  their 
joint  natural  lives,  or  the  life  of  the  survivor  " ;  remainder  to  the 
trustees  and  their  heirs  for  her  life,  *^  or  such  person  as  she  shall  so 
first  marry,  if  any,  and  the  life  of  the  longer  liver " ;  remainder, 
''after  the  decease  of  the  longer  liver  of  them  my  said  daughter 
Louisa,  and  of  such  person  as  she  shall  so  first  marry,  if  any,"  to 
the  son  and  sons  of  her  body,  "  by  such  first  or  any  after  taken 
husband,  with  the  like  power  of  appointment,  and  for  all  such  and 
the  like  estates  and  interests,  and  with  the  like  remainders  and 
limitations,  as  aforesaid  in  relation  as  aforesaid  "  ;  with  a  remainder 
over  in  default  of  such  issue. 

Supposing  Louisa  Wentworth  to  marry,  but  without  fulfilling  the 
condition  imposed  by  this  restriction,  as  the  testator  calls  it,  it  is 
obvious  that  at  least  two  questions  with  regard  to  the  rent  charge 
might  arise :  the  first,  as  to  her  own  interest ;  the  second,  as  to 
her  power  of  appointment,  or,  in  default  of  appointment,  the 
interest  of  her  sons,  if  any,  under  the  devise. 
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She  did  marry  while  a  minor,  without  the  consent  of  the  trustees,  Beaumont 
and  without  any  settlement  made  on  her ;  and  the  first  of  these  squire. 
questions,  which  has  some  bearing  on  the  second  (that  now  before 
us),  did  arise,  and  received  a  judicial  decision  from  Lord  Louoh- 
BOBOUOH :  Stackpole  v.  Beaumont  (i).  He  thought  it  very  clear  that 
she  was  entitled  for  her  life  to  the  rent  charge ;  that  neither  the 
first  husband  was,  nor  would  any  after  taken  husband  be,  entitled 
to  any  interest  in  it.  He  had  *further  to  decide,  in  the  same  case,  [  •^ss  ] 
on  the  claim  which  Louisa,  then  Mrs.  Stacpoole,  put  forward  to  the 
legacy  of  10,000Z.  above  mentioned.  The  words  of  that  bequest 
were  as  follows:  "Unto  my  said  daughter  Louisa  the  legacy  or 
sum  of  10,000{.,  payable  and  to  be  paid  unto  her  in  manner  follow- 
ing, that  is  to  say :  the  sum  of  6,0002.  upon  her  marriage  (with 
such  consent  and  approbation  as  aforesaid),  and  the  sum  of  5,000{. 
within  two  years  next  afterwards."  He  determined  that  the  con- 
dition imposed  by  the  testator  was  a  lawful  one ;  and  that,  as  it 
had  not  been  performed,  the  daughter  was  not  then  entitled  to  the 
legacy.  Many  years  after,  she,  having  become  a  widow,  married 
Mr.  Clifford,  and  again  claimed  the  legacy,  upon  the  ground  that  it 
was  payable  to  her  on  marriage  generally,  and  that  the  required 
consent  and  approbation  applied  only  to  a  marriage  under  21.  Sir 
John  Leach,  M.  B.,  however,  in  a  short  judgment,  decided  against 
the  claim:  and  it  does  not  appear  that  his  judgment  was  ever 
reviewed :  Clifford  v.  Beaumont  (2). 

The  questions  which  now  arise  arose  either  not  at  all,  or  very 
indirectly,  in  the  cases  just  referred  to.  Lord  Louohborouoh 
expressly  declined  to  make  any  declaration  as  to  the  children. 
The  plaintiff,  who  now  denies  that  the  power  ever  arose  or  the 
limitations  took  effect,  must  contend  either  that  by  the  words  of 
the  devise  a  condition  precedent  is  created,  until  the  performance 
of  which  no  trust  or  power  for  the  benefit  of  children  arises,  that 
condition  being  a  marriage,  while  under  age,  with  consent  of 
trustees,  and  with  a  settlement  previously  made;  or  that,  at  all 
events,  though,  if  the  daughter  had  *not  married  while  a  minor,  [  *934  ] 
the  condition  might  not  have  attached  on  a  first  marriage  made 
after  attaining  full  age,  yet  that  the  first  marriage,  whenever  con- 
tracted, was  so  exclusively  in  the  contemplation  of  the  testator, 
that,  being  made  in  breach  of  the  restriction  imposed,  it  prevented 
the  trusts  and  power  in  favour  of  children  from  ever  arising.  It 
seems  to  us,  on  full  consideration,  that  these  positions  labour 
(1)  3  B.  B.  62  (3  Ves.  89).  (2)  28  R.  E.  Ill  (4  Euas.  325). 
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Bkaumont  under  insuperable  difficulties.  As  to  the  first,  which  relies  on 
SqiTibb.  ^^^  literal  import  of  the  words,  ''when  and  so  soon  as  she  my 
said  daughter  shall  marry  as  aforesaid/'  however  specific  the 
words  "  when  and  so  soon  as "  certainly  are,  it  is  clearly  not 
necessary  to  hold  that  the  words  "  as  aforesaid  "  incorporate  all 
the  previous  conditions,  or  limit  the  marriage  to  the  first  made ; 
for  it  is  not  an  absurd  or  insufficient  meaning  to  give  them  if  we 
make  them  refer  only  to  the  mere  fact  of  marriage  before  spoken 
of ;  and  it  is  the  more  natural  to  do  so  because,  if  the  sentence  is 
construed  to  make  a  marriage  before  age  an  absolute  condition 
precedent,  the  testator  must  be  supposed  to  have  required  his 
daughter  to  marry  while  a  minor,  in  such  sense,  that,  if  she 
remained  single  during  that  time  but  married  after  21,  her  children 
by  such  marriage  would  be  excluded.  But  this  is  a  supposition  so 
absurd  in  itself,  so  contrary  to  his  obvious  wish  to  guard  her  during 
minority,  and  to  discourage  her  from  marriage  during  that  period 
by  in  some  sort  restraining  her  liberty  as  to  choice  and  terms,  and 
also  so  inconsistent  with  his  plain  scheme  of  making  her  position, 
so  far  as  he  could,  the  same  as  her  sister  Sophia's,  that  the  con- 
struction involving  it  ought  to  be  inevitable  to  induce  us  to  adopt 
it.  No  one  could  infer,  from  a  restraint  on  marriage  before  21 
unless  under  certain  conditions,  or  at  most  a  qualified  permission 
[  *936  ]  to  marry  ^before  that  age,  an  intention  so  to  insist  on  a  marriage 
being  made  before  that  age,  that  all  trusts  in  favour  of  children  of 
every  marriage  she  might  at  any  time  make  were  to  depend  on  it. 
On  the  other  hand,  if  we  adopt  the  second  supposition,  we  are  met 
with  this  difficulty  :  the  testator  clearly  distinguishes  between 
husbands  and  children  as  objects  of  his  bounty:  only  the  first 
husband  is  to  take  interest  or  power ;  but  the  children  of  a  first  or 
any  after  taken  husband  may  succeed :  yet,  according  to  this  sap- 
position,  if  there  had  been  no  children  by  Mr.  Stacpoole,  bat  there 
had  been  by  Mr.  Clifford,  these  must  have  been  excluded;  the 
power  could  not  have  been  exercised  in  their  favour,  in  spite  of 
the  manifest  general  intention,  and  some  of  the  language,  of  the 
testator,  on  account  of  the  first  marriage;  which  certainly  is  a 
very  unreasonable  intention  to  impute  to  the  testator:  it  is  to 
deduce  a  very  serious  consequence  from  a  cause  which  has  no 
reasonable  relation  to  it. 

Lord  Loughborough's  decision  determined  that  the  young  lady 
herself  did  not  forfeit  her  own  life  interest  in  the  rent  charge  by 
the  marriage  which  she  first  contracted.     Looking  at  the  words  of 
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the  previous  devise  of  the  Gannerton  estate,  it  cannot  be  doubted    Beaumont 
that  he  would  have  held,  supposing  the  previous  limitations  to  have      squibb. 
failed,  that  her  marriage  did  not  prevent  her  taking  those  estates 
for  life  also.    Now,  in  that  case,  we  think  it  clear  that,  although 
the  limitations  in  favour  of  her  first  husband  could  not  have  taken 
effect,  yet  those  in  favour  of  her  sons  by  him  or  any  after  taken 
husband  would.    But,  although  there  are  slight  variations  in  the 
wording,  yet,  as  the  testator,  both  in  respect  of  the  family  estates 
and  the  rent  charges,  refers  to  the  language  used  in  respect  of  the 
limitations  of  the  Gunnerton  estate,  it  is  *clear  that  in  all  these       [  *936  ] 
his  intent  was  the  same  ;  and  certainly  the  general  words  of  refer- 
ence in  the  second  and  third  case  must  be  construed  according  to 
the  meaning  of  the  more  detailed  language  in  the  first. 

It  would  seem,  therefore,  to  follow  that  the  limitations  over  as  to 
the  rent  charge,  so  far  as  regards  the  sons  of  the  marriage,  will 
take  effect ;  and  this  does  no  violence  to  the  language  used.  If  the 
parenthetical  words  *'  under  and  with  the  restriction  above  men- 
tioned" had  been  omitted  there,  we  should  still  have  found  nothing 
awkward  or  redundant  in  the  language  which  follows :  '^  when  and 
80  soon  as  she  my  said  daughter  shall  marry  as  aforesaid."  The 
words  *'  as  aforesaid "  would  equally,  in  that  case,  have  been 
inserted  by  a  conveyancer  merely  to  refer  to  the  fact  of  marriage 
before  spoken  of.  There  can  therefore  be  no  necessity  for  making 
them  also  take  up  the  parenthetical  words,  and  so  introduce  the 
restriction  there  also,  for  the  purpose  of  making  the  limitations 
over  depend  on  it  as  on  a  strict  condition  precedent. 

Nor  does  any  difficulty  arise  upon  Lord  Loughborough's  decision 
as  to  the  legacy  of  10,000Z.  In  that  case,  when  the  intended  legatee 
applied  as  Mrs.  Stacpoole,  she  had  clearly  not  brought  herself  within 
the  words  of  the  bequest ;  she  was  a  minor,  and  had  married,  but 
not  with  the  required  consent  and  approbation :  the  words  were  too 
specific  to  be  got  over.  In  the  case  before  Sir  John  LeacH,  when 
she  applied  as  Mrs.  Clifford,  having  married  after  coming  to  full 
age,  it  was  perhaps  open  to  her  to  contend  that  the  condition  was 
now  spent ;  that  the  first  marriage,  if  it  did  not  itself  entitle  her  to 
the  legacy,  yet  could  not  prevent  the  effect  of  the  second  marriage ; 
and  certainly  the  judgment  does  not  give  any  satisfactory  answer 
to  some  of  the  arguments  of  her  ^counsel ;  nor  are  grounds  satis-  [  937  ] 
factory  to  our  mind  put  forward  by  the  learned  Judge  in  support  of 
it.  Better  reasons,  perhaps,  might  be  suggested  for  the  decision 
from  the  particular  language  of  the  will,  which  in  some  respects 
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Beaumokt  varies  from  that  nsed  in  the  parts  we  have  to  consider;  but  the 
Squirk.  authority  of  the  case  does  not  press  us  much.  The  Master  of  the 
Bolls  (whose  judgment,  as  reported,  is  very  short)  seems  to  have 
thought  that  Lord  Loughborough  decided  more  than  he  really  did 
decide ;  that  he  was  bound  by  that  decision ;  and  that,  if  it  was 
proper  to  review  it,  this  could  only  be  done  properly  on  appeal  from 
his  own  judgment. 

We  are  therefore,  on  the  whole,  of  opinion  that  the  power  was 
vested  in  Mrs.  Clifford ;  and,  as  no  objections  have  been  made  to 
the  manner  in  which  it  was  exercised,  that  the  first  avowry  is  good, 
and  the  plea  in  bar  no  answer  to  it. 

Our  judgment  will  therefore  be  for  the  defendant  on  this  part  of 
the  record. 

Judgment  for  defendant. 

1852.  BRIERLY   V.  KENDALL  and  Others  (I). 

'^^*-^-  (17  a  B.  937—943;  S.  0.  21  L.  J.  a  B.  161.) 

[  937  1  By  indenture  of  sale,  A.  assigned  all  his  household  goods,  &c.,  to  secure 

a  debt  due  from  him  to  the  assignees,  subject  to  a  proviso  that  the  deed 
should  become  void  upon  payment  of  the  said  sum  on  a  certain  day,  or  on 
some  earlier  day  to  be  appointed  by  the  assignees  by  a  notice  in  writing, 
to  be  served  on  A.  twenty-four  hours  before  the  day  of  payment  so 
appointed :  interest  to  be  paid  in  the  meantime.  It  was  also  agreed  by  the 
deed  that,  after  default  made  iu  payment  contrary  to  the  said  proviso,  it 
should  be  lawful  for  the  assignees  to  enter  and  take  possession  of  the 
goods,  and  to  sell  them  and  reimburse  themselves  out  of  the  proceedf^ 
accounting  to  A.  for  any  surplus :  and  that,  until  such  default,  it  should 
be  lawful  for  A.  to  hold,  use  and  possess  the  said  goods  without  hindninoe 
from  the  assignees. 

The  assignees  served  A.  with  a  notice  to  pay  on  a  day  earlier  than  that 
named  in  the  deed,  and  afterwards  enterad  and  took,  and  sold,  the  goods 
assigned :  but  the  notice  was  bad,  having  been  served  less  than  twenty- four 
hours  before  the  day  of  payment  appointed  by  the  assignees  : 

Held,  that  A.  had,  under  the  deed,  the  right  of  possession  of  the  goode^ 
defeasible  only  by  default  in  payment  after  due  notice ;  and  that  he  might 
therefore  sue  the  assignees  iu  trespass  for  having  wrongfully  entered  and 
sold: 

Held,  also,  that  iu  such  an  action  the  measure  of  the  damages  should  bo, 
not  the  value  of  the  goods,  but  the  value  of  the  plaintiffs  iuterest  in  them 
at  the  time  of  the  trespass. 

Trespass.     The    first  count  stated  that  defendants  on    26th 
[  *93S  .^      February,  1851,  broke  and  entered  the  ^dwelling-house  and  pre- 
mises of  plaintiff,  and  continued  therein  seven  days.    The  second 

(1)  Cited,  Donald  v.  Suckling  (\S66)  Muhintr  v.  Florence  (1878)  3  Q.  B.  H, 

L.  R.  1  Q.  B.  585,  597,  35  L.  J.  Q.  B.  484, 490,  47  L.  J.  H  B.  700 ;  John$oH  v. 

232;   rfwH  Y.  L.  d:  N.  W.  Jl^.  (1819)  4  Lanes,   and   York».  By.    Co.  (I87S)    3 

Ex.  D.  188, 199,  48  L.  J.  Ex.  545 ;  dist.  C.  P.  D.  499, 507.--A.  C. 
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count  stated  that  defendants  afterwards,  to  wit  on  10th  March,      Bribrlt 
1851,  broke  and  entered  the  said  dwelling-house  &c.  of  plaintiff,     kbndall. 
and   then  broke    &c.  divers    bolts,   locks   <&c.,   and   severed  and 
removed  certain  fixtures  &c.,  and  took  and  converted  &c.  divers 
goods,  chattels  &c.  of  plaintiff. 

Pleas.  1.  Not  guilty.  2.  To  part  of  the  second  count,  that  the 
said  fixtures  &c.  were  not  the  fixtures  &c.  of  plaintiff.  3.  To  part 
of  the  second  count,  that  the  said  goods,  chattels  &c.  were  not  the 
goods,  chattels  &c.  of  plaintiff.    4.  Leave  and  licence. 

Replication,  joining  issue  on  the  Ist,  2nd  and  Srd  pleas 
respectively :  to  the  4th,  De  injuria :  issue  thereon. 

On  the  trial,  before  Parke,  £.,  at  the  Warwickshire  Summer 
Assizes,  1851,  it  appeared  that,  on  23rd  May,  1850,  an  indenture 
of  sale  was  made  between  the  plaintiff  of  the  first  part,  and  William 
Kendall  and  George  Furnival,  two  of  the  defendants,  of  the  other 
part,  by  which,  in  consideration  of  870Z.  15s.  due  from  the  plaintiff 
to  the  said  W.  K.  and  G.  F.,  plaintiff  bargained,  sold  and  assigned 
to  the  said  W.  K.  and  G.  F.,  their  executors,  <&c.,  all  the  household 
goods  and  furniture,  plate,  &c.,  "  and  other  effects,"  of  the  plaintiff 
in,  about  or  belonging  to  the  dwelling-house  and  premises  in  ques- 
tion ;  ''provided,  nevertheless,  that,  in  case  the  said  "  plaintiff,  his 
executors,  &c.,  '*  shall  pay  unto  the  said  W.  K.  and  G.  F.,  their 
executors,"  &c.,  ''the said  sum  of  370Z.  15s.  on  the  23rd  day  of  May 
*which  will  be  in  the  year  1857,  or  at  such  earlier  day  or  time  as  [  *939  ] 
the  said  W.  E.  and  G.  F.,  or  either  of  them,  or  their  or  either  of 
their  executors,"  &c.,  "  shall  appoint  for  payment  thereof  by 
a  notice  in  writing  to  be  given  to  the  said  "  plaintiff,  his 
executors,  &c.,  "  or  left  at  his  last  or  usual  place  of  abode  at  least 
twenty-four  hours  before  the  day  or  time  so  to  be  appointed  for 
payment  as  aforesaid  ;  and  shall,  in  the  meantime,  until  the 
repayment  of  the  said  sum  of  370Z.  15^.  at  either  of  the  periods 
aforesaid,  pay  unto  the  said  W.  E.  and  G.  F.,  their  executors,"  &c., 
'*  interest  on  the  said  sum  of  370{.  15^.  at  the  rate  of  5^.  per  centum 
per  annum  by  equal  half  yearly  payments  on  the  23rd  day  of 
November  and  the  23rd  day  of  May  in  every  year,  and  also  a 
proportional  part  of  such  interest  for  the  fractional  period  of  a 
half  year,  if  any,  which  shall  elapse  between  the  last  half  yearly  day 
of  payment  and  the  expiration  of  the  notice  so  to  be  given  by  the 
said  W.  K.  and  G.  F.,  or  either  of  them,  or  either  of  their 
executors,"  &c.,  such  proportional  part  to  be  paid  on  the  expiration 
of  such  notice,  and  such  several  payments  as  aforesaid  to  be  made 
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i^RiRBLY      without  deduction  or  abatement,  then   and  in  audi   case  these 
KuNOALu     presents  "  "  shall  cease  and  be  void."    The  deed  also  contained  the 
following    agreement :    "After    default  shall  be  made  by  "   the 
plaintiff,  his  executors,  &c., ''  in  payment  of  the  said  sum  of  3701. 15s. 
and  interest,  contrary  to  the  tenor  and  efifect  of  the  before  men- 
tioned  proviso,  and,  in  respect  to  the  interest,  after  notice  shall 
have  been  given  by  the  said  "  W.  K.  and  G.  F.,  their  executors,  ic, 
to  the  plaintiff,  his  executors.  Sec." or  left  for  him  or  them  at  his  or 
[  *ti40  ]       their  last  or  usual  place  ^of  abode,  requiring  payment  of  such 
interest,  then  it  shall  be  lawful  for  the  said  "  W.  K.  and  6.  F.,  their 
executors,  &c., ''  peaceably  and  quietly  to  receive  and  take  into  their 
possession,  and  thenceforth  to  hold  and  enjoy,  all  and  every  the 
goods,  chattels,  stock  and  effects  hereby  assigned,  and  to  sell  and 
dispose  of  the  same  "  at  a  reasonable  price ;  and,  after  reimbursing 
themselves  out  of  the  proceeds,  to  account  for  and  pay  the  surplus, 
if  any,  to  the  plaintiff,  his  executors,  &c. :  and,  **  until  default  shall 
be  made  in  payment  of  the  said  sum  of    8701. 158.  at  the  day  and 
time  hereinbefore  appointed  for  payment  thereof,  contrary  to  the 
tenor  and  effect  of  the  proviso  hereinbefore  contained,  or  until 
default  shall  be  made  in  payment  of  the  interest   of  the   said 
principal  sum  or  some  part  thereof  on  some  or  one  of  the  days  or 
times  hereinbefore  appointed  for  payment  thereof,  contrary  to  the 
said  proviso,  and  until,  in  respect  of  the  Sidd  interest,  notice  shall 
be  given  or  left  as  aforesaid,  it  shall  be  lawful  for  "  the  plaintiff, 
his  executors,  &c.,  '*to  hold,  make  use  of  and  possess   the  said 
goods,   chattels,"   &c.,  ''  without   any  manner    of    hindrance   ur 
disturbance  of  or  by  the  said  "  W.  K.  and  G.  F.,  their  executors,  «ic. 
On  25th  February,  1851,  about  2  p.m.,  the  defendants  Kendall 
and  Furnival  served  the  following  notice  on  the  plaintiff: 

*'  To  Mr.  William  Bribrly,  Brinklow. 

**  Sir, — In  pursuance  of  the  provision  in  this  behalf  contained  in 
an  indenture  or  bill  of  sale  by  way  of  mortgage  dated  the  2drd  dav 
of  May,  1850,  made  between  yourself  of  the  one  part  and  us  the 
undersigned  Wm.  Kendall  and  Geo.  Furnival  of  the  other  part,  we 
do  hereby  give  you  notice  that  we  appoint  the  26th  day  of 
[  ♦941  ]  February  instant  *for  the  payment  by  you  to  us  of  the  principal 
sum  of  870^.  15«.  intended  to  be  secured  by  the  said  bill  of  sale, 
and  of  the  interest  thereon  to  that  day ;  and  that,  in  case  default 
be  made  in  payment  thereof  or  any  part  thereof  re8i>ectively,  we 
shall  proceed  to  act  upon  or  carry  into  execution  the  provisions 
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applicable  to  such  case  ander  or  by  virkae  of  the  said  bill  of  sale.      Brikrt^t 
Dated  this  24th  day  of  February,  1851.  Kendalf.. 

"Wm.  Kendall.        Geo.  Furnival." 

In  pursuance  of  this  notfce,  the  defendants  afterwards  entered 
upon  the  premises  of  the  plaintiff,  and  committed  the  acts  com- 
plained of.  It  was  admitted,  at  the  trial,  that  the  notice  was  bad, 
not  having  been  served  twenty-four  hours  before  the  date  fixed  in 
it  for  payment.  The  jury  found  a  verdict  for  the  plaintiff  for 
189/.  18s.  6d.,  leave  being  reserved  to  move  to  reduce  the  damages 
by  1802.  (1),  or  for  a  new  trial.  Macaiday,  in  last  Michaelmas 
Term,  obtained  a  rule  nisi  accordingly. 

G.  Hayes  now  showed  cause : 

It  will  be  contended,  in  support  of  the  rule  for  a  new  trial,  that 
the  plaintiff  could  not  bring  an  action  of  trespass,  but  should  have 
sued  for  a  breach  of  covenant.  But  Fenn  v.  Bittleston  (2)  is 
directly  in  point  to  show  that,  under  a  deed  of  sale  by  way  of 
mortgage,  containing  a  proviso  like  that  in  question  for  possession 
by  the  mortgagor,  the  mortgagor  has  the  right  of  possession  and 
use  of  the  goods  till  default  by  him,  and  may  therefore  bring  ei&er 
trespass  or  trover  against  the  mortgagee  for  entering  and  taking 
them.  The  mortgagee  here  has  not  such  an  absolute  and  ^general  [  ^^^^  ] 
property  in  the  goods  as  draws  with  it  the  right  of  possession, 
according  to  the  rule  laid  down  in  note  (1)  to  WUbraliam  v.  Snow  (a), 
and  in  Gonlon  v.  Haiyer  (4)  and  Bradley  v.  Copley  (5).  The  plaintiff 
had  done  nothing  to  determine  his  right  of  possession,  and  was 
therefore  entitled  to  bring  trespass  for  what  is  admitted  to  have 
been  a  wrongful  act  of  the  defendants. 

(Lord  Campbell,  Oh.  J. :  The  question  as  to  a  jm  tertii  does  not 
arise  in  this  case.) 

It  does  not.    It  is  clear  that  the  right  of  possession  is  not  in  the 

mortgagee ;  and,  in  the  present  case,  it  can  be  out  of  him  only  by 

being  in  the  mortgagor. 

Then,  as  to  the  reduction  of  the  damages,  it  will  be  contended 

that  the  measure  of  damages  is  not  the  value  of  the  goods,  but 

(1)  The  value  of  that  part  of  the  (2)  7  Ex.  152. 

goods  seized  and  sold  which  had  been  (3)  2  Wms.  Saund.  il  b. 

assigned    by   the    indenture.      There  (4)  4  B.  B.  369  (7  T.  B.  9). 

was  DO  defence  as  to  91.  18«.  6d.  (5)  1  C.  B.  685. 

47— a 
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Bribblt      the  value  of  the  plaintifif's   interest  in   them.     Bat,  when  the 
Kendall,     absolute  right  of  possession  is  in  the  plaintiff,  the  defendants  must 

be  considered  as  wrongdoers ;  and  the  damages  may  be  estimated 

at  the  value  of  the  goods  themselves. 

(WioHTMAN,  J. :  In  the  case  of  a  demise  of  chattels  for  one 
month,  could  the  tenant,  in  bringing  trover  for  a  conversion  of 
them,  lay  the  damages  at  the  full  value  of  the  goods?  That  would 
be  different  from  the  case  of  a  carrier,  who  might,  no  doubt,  as 
trustee  of  the  goods,  lay  the  damages  at  the  full  value. 

Lord  Campbell,  Ch.  J. :  In  cases  like  the  present  I  think  the 
damages  have  generally  been  assessed  according  to  the  value  of 
the  plaintiff's  interest  in  the  goods.) 

There  appears  to  be  no  case  exactly  in  point. 

Macatday,  contra  : 

I  ♦943  ]  Since   the  decision   in  Fenn  v.  *Bittie8ton  (i),  the  right  of  the 

plaintiff  to  bring  this  action  cannot  well  be  questioned.  But  it  is 
clear  that  the  verdict  was  for  too  large  an  amount.  The  plaintiff's 
interest  in  the  goods  is  the  proper  measure  of  the  damages.  It  is 
for  the  Court  to  say  what  is  the  sum  to  which  they  should  be 
reduced. 

Lord  Campbell,  Ch.  J. : 

I  think  that  this  action  is  clearly  maintainable,  and  that  the 
decision  in  Fenn  v.  Bittleston  (i)  is  correct.  The  mortgagee  could 
not  bring  trespass  or  trover  ;  the  mortgagor,  therefore,  could  ;  and 
that  either  against  a  third  party  who  was  a  wrongdoer,  or  against 
the  mortgagee  if  he  became  a  wrongdoer  by  entering  without 
having  given  the  proper  notice.  I  have  as  little  doubt  that  the 
value  of  the  goods  is  not  the  proper  measure  of  damages.  If  the 
action  had  been  against  a  third  party  the  case  would  have  been 
different ;  but  here  it  would  be  manifestly  as  unjust  to  adopt  such 
a  lest,  as  it  would  be  in  the  case  suggested  of  a  demise  of  goods 
for  one  month.  The  parties  have  agreed  that  the  Court  should  say 
to  what  amount  the  damages  in  respect  of  the  goods  assigned  by 
the  indenture  should  be  reduced ;  and  we  concur  in  fixing  it  a 
forty  shillings. 

(1)  7  Ex.  152. 
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Patteson,  J :  ,  Brierly 

r. 

I  am  of  the  same  opinion.      If  the  notice  be  bad,  which  is     Kkhdalfi. 
admitted,  the  plaintiff  still  has   the  right  of  possession,  and  is 
entitled  to  damages  proportionate  to  the  interest  which  he  had  in 
the  goods. 

WiOHTMAN,  J.  concurred. 

Ride  absolute  to  reduce  the  damages  to  111.  18«.  6rf. 


WEBSTER  V.  KIRK.  i852. 

(17  Q.  B.  944—969 ;  S.  0.  21  L.  J.  Q.  B.  159 ;  16  Jur.  247.)  Joh^Q. 

W.  K.  being  indebted  to  plaintiffs  and  to  defendant,  and  also  to  a  [  9*^  ] 
Banking  Company,  it  was  agreed  between  all  the  parties  that,  for  the  pur- 
pose of  securing  W.  K.'s  debt  to  the  Company,  defendant  should  draw  upon 
W.  K.  three  bills  of  exchange,  payable  to  plaintiffs,  and  that  plaintiffs 
should  indorse  the  bills  to  the  Company.  The  bills  became  due  in  1843, 
and  were  dishonoured.  In  1S47  the  Banking  Company  sued  plaintiffs  on 
the  bills,  and  plaintiffs,  in  1851,  paid  the  amount : 

Held,  that  plaintiffs  were  barred  by  the  Statute  of  Limitations  from 
suing  defendant  as  drawer  of  the  bills. 

Assumpsit.  The  first  three  counts  of  the  declaration  were  on 
three  bills  of  exchange  respectively,  drawn  by  the  defendant  on 
William  Eurk,  and  payable  to  the  plaintiffs  or  their  order.  There 
was  a  fourth  count  for  money  paid. 

Plea  1.  To  the  whole  declaration,  That  the  causes  of  action  did 
not  accrue  within  six  years  from  the  commencement  of  tlie  suit. 
Beplication :  that  the  causes  &c.  did  accrue  within  six  &c.  Issue 
thereon.  8.  To  the  fourth  count,  Non  assumpsit.  Issue  thereon. 
On  the  other  pleas,  issues  were  taken,  not  now  material. 

On  the  trial,  before  Piatt,  B.,  at  the  Yorkshire  Summer  Assizes, 
1851,  it  appeared  that  William  Kirk,  in  1840,  was  indebted  to  the 
Yorkshire  District  Banking  Company,  and  also  to  the  plaintiffs  and 
to  his  brother,  the  defendant.  It  was  arranged  between  these 
parties  that  the  defendant  should  draw  certain  bills  upon  William 
Kirk,  payable  to  the  plaintiffs,  and  that  the  plaintiffs  should 
indorse  them  to  the  Company.  This  was  accordingly  done ;  the 
bill  mentioned  in  the  first  count  being  one  of  the  bills  so  drawn, 
and  those  mentioned  in  the  second  and  third  counts  respectively 
being  drawn  in  renewal  of  two  others  of  the  said  bills ;  all  three 
becoming  due  in  May,  1848.  All  the  three  were  dishonoured :  and, 
in  1847i  the  Banking  Company  brought  an  action  against  the 
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WBB8TER  plaintiffB.  upon  the  bills,  whicli  was  settled,  in  1850,  *upon 
KiHK.  payment  by  the  plaintiffs  of  principal  and  interest.  The  plaintiffs 
[  *^4o  ]       commenced  the  present  action  in  1851. 

It  was  contended,  at  the  trial,  that  the  defendant  was  entitled  to 
a  verdict  on  the  issae  upon  the  first  plea,  as  regarded  the  first  three 
counts.  A  verdict  was  taken  for  the  plaintiffs  on  this  issue,  leave 
being  reserved  to  move  to  enter  a  verdict  for  the  defendant. 
Aiherton,  in  last  Michaelmas  Term,  obtained  a  rule  nisi 
accordingly  (1). 

R.  Hall  now  showed  cause : 

The  plaintiffs  are  not  barred.  The  time  limited  by  stat. 
21  Jac.  I.  c.  16,  does  not  begin  to  run  until  a  cause  of  action 
has  accrued.  By  sect.  8  the  personal  actions  there  mentioned  must 
be  brought ''  within  six  years  next  after  the  cause  of  such  actions 
or  suit.*'  Here  the  plaintiffs  had  no  cause  of  action  until  they 
paid  the  amount  of  the  bills  to  the  Company.  The  mere  dishonour 
of  the  bills,  before  such  payment  was  made,  would  not  give  the 
plaintiffs  a  cause  of  action ;  that  could  not  arise  until  they  them- 
selves were  capable  of  suing  in  respect  of  such  dishonour :  Murray 
V.  The  East  India  Company  (2).  In  that  case  the  Court  said  that 
''  the  several  Statutes  of  Limitation  being  all  in  paii  materia^  ought 
to  receive  a  uniform  construction,  notwithstanding  any  slight 
variations  of  phrase."  If  that  be  so,  the  several  sections  of  stat. 
21  Jac.  I.  c.  16,  ought,  upon  the  same  principle,  to  receive  a  uniform 
[  ^946  ]  construction.  Now  sect.  7  declares  under  what  circumstances  *any 
person  ''  entitled  to  any  such  action  "  (as  limited  by  sect.  3),  who  is 
an  infant,  a  feme  covert,  insane,  a  prisoner,  or  beyond  the  seas, 
''at  the  time  of  any  such  cause  of  action  given  or  accrued,  fallen 
or  come,"  may  bring  his  suit.  The  words,  therefore,  in  sect.  3, 
''  after  the  cause  of  such  actions  or  suit,"  most,  looking  at  the 
language  of  sect.  7,  be  held  to  mean  after  the  accruing  of  the 
cause  of  such  action  or  suit.  Here  the  plaintiffs  are  accommo- 
dation indorsers  merely.  They  must  be  considered  as  co-sureties 
with  the  defendant  for  William  Kirk's  debt,  and  co-sureties 
upon  the  terms  of  the  bill,  that  is,  successive  co-sureties.     Until, 

(1)  The  verdict  was   also    for  the  decided  upon  by  the  Court  in  Banc, 

plaintiffs   on    the    remainder  of   the  it  appearing  that  the  facts  were  not 

lecord  ;  and  leave  was  given  to  move  sufficiently    ascertained;    and  a  new 

on  behalf  of  the  defendant  as  to  this  trial  was  ordered, 
also  :  but  the  points  taken  as  to  this  (2)  24  E.  B.  325  (o  B.  &  Aid.  204). 

latter  part  of  the   record  were   not 
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therefore,  they  had  been  damnified  by  being  compelled  to  pay,  they     WKssrsn 
had  no  canse  of  action,  although  they  had,  as  all  accommodation        kirk. 
acceptors  and  indorsers  liave,  a  guarantee  of   indeuniity  in   the 
bUl  itself. 

(WioHTMAN,  J. :  If  the  plaintiffs  had  paid  the  bill  for  their  own 
honour  in  1850,  could  they  have  sued  the  defendant  ?) 

That  would  have  given  them  no  right  of  action ;  the  right  accrues 
on  the  indorser  being  compelled  to  pay,  as  in  Poinial  v. 
Ferrand  (i). 

(Lord  Campbell,  Ch.  J. :  In  Murray  v.  The  East  India  Com- 
pany (2)  there  was  no  party  at  all  who  could  sue,  until  the  plaintiflf's 
cause  of  action  arose :  here  an  action  might  have  been  previously 
brought  by  the  holders  of  the  bill.) 

It  cannot  be  contended  that  an  accommodation  indorser,  who  is 
sued  upon  the  very  last  day  on  which  the  Statute  of  Limitations 
permits  an  action  to  be  brought  against  him,  could  have  no  right  to 
bring  an  action  afterwards  against  the  drawer. 

(Lord  Campbell,  Ch.  J. :  Suppose  that  an  *indorsee  of  a  bill       [  *s*7  ] 
indorsed  it  over  five  years  and  pix  months  after  it  became  due ; 
would   his  indorsee  have  six  years  within   which   to  bring  his 
action  ?) 

His  right  to  sue  does  not  commence  till  the  indorsement  to  him. 
Savage  v.  Aldren  (3)  is  in  favour  of  the  plaintiffs.  The  drawer  of  a 
bill  is  under  a  separate  contract  with  each  indorsee  to  indemnify 
him.  It  is  distinct  from  the  contract  entered  into  by  the  acceptor, 
which  is  only  to  pay  the  amount  of  the  bill ;  and  that  is  the  reason 
why  the  drawer  is  liable  for  re-exchange,  but  the  acceptor  is  not. 
But,  to  sustain  an  action  upon  a  contract  for  indemnity,  there  must 
be  a  damnification  :  that  could  not  arise,  in  the  present  case,  until 
the  plaintiffs  had  been  compelled  to  pay  the  amount  of  the  bill. 
The  principle  contended  for  by  the  plaintiffs  is  analogous  to  that 
laid  down  in  Howisv.  Wiggins  (4),  In  Brooks  v.  Rogers  {&)  it  was 
held  that  an  accommodation  party  to  a  bill  drawn  by  a  bankrupt 
before  bankruptcy,   but  paid  compulsorily  by  such  party  after 

(1)  30  B.  R.  394  (6  B.  &  C.  439).     232). 

(2)  24  R.  B.  325  (6  B.  &  Aid.  204).     (4)  4  T.  B.  714. 

(3)  19  B.  B.  707  (2  Stark.  N.  P.  0.    (6)  1  H.  BL  640. 
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Webster  bankruptcy,  is  not  barred  by  the  bankruptcy.  In  Houle  v.  Baxter{}), 
Etbk.  &'s^  ft  case  arising  under  the  Bankrupt  Acts,  the  principle  of 
Howis  V.  Wiggins  (2)  is  explained,  and  the  distinction  is  made,  in 
the  case  of  a  claim  by  an  indorsee  of  a  bill  after  the  bankruptcy  of 
the  acceptor,  between  an  indorsee  who  could  previously  have  sued 
upon  the  bill  as  holder,  and  an  indorsee  who  had  afterwards  indorsed 
as  surety,  and  consequently  had  no  cause  of  action  until  he  had 
been  damnified  by  having  to  pay  the  bill.  Cowley  v.  Dunlop  (3) 
belongs  to  the  same  set  of  cases. 

[  948  ]  Atherton,  T.  F.  Ellis  and  Boothby,  contra,  were  stopped  by  the 

Court  as  to  this  point. 

Lord  Campbell,  Ch.  J. : 

As  to  the  first  point,  we  are  of  opinion  that  the  plaintiffs  are 
barred  in  the  action  on  the  bills  by  the  Statute  of  Limitations.  As 
to  the  second  point,  we  think  the  rule  should  be  made  absolute  for 
a  new  trial  (4). 

Rule  absolute  for  a  new  fn'a/. 


1862.  REG.   V.    The    AMBERGATE,   &c.   RAILWAY 

^-.iM2,8o.  COMPANY. 

t  ^^^  J  (17  Q.  B.  957—969 ;  S.  0.  16  Jur.  777.) 

The  prosecutor  of  any  writ  of  mandamus  may,  since  stat.  1  Will.  IV. 
c.  21  (5),  plead  several  matters  to  the  retuni,  by  leave  of  the  Court 

A  imindamiis  the  object  of  which  is  to  enforce  a  civil  right  is  a  proceeding 
in  aid  of  which,  under  stat.  14  &  15  Vict.  c.  99,  s.  6  (6),  a  Judge  may  grant 
an  order  for  the  inspection  of  documents  by  either  of  the  litigant  parties, 
when  the  return  to  the  writ  is  traversed. 

Mandamus,     The    writ  recited  that  the  above  named  Rail- 

[  •958  ]       way  Company  were  incorporated  by  *Btat.  9  &  10  Vict.  c.  civ., 

local  and  personal,  public  (7),  which  empowered  them  to  make  a 

certain  line  of  railway  from  a  point  near  the  Ambergate  station  of 

(1)  3  East,  177.  1883,  Ord.  XXXIV.  r.  14.— A.  Q 

(2)  4T.  R.  714.  (7)  "For  making  a  railway  from 

(3)  7  T.  E.  565.  or  near  the  Ambergate  station  of  the 

(4)  See  p.  742,  aiiU,  note  (1).  Midland  Railway,  through  Notling. 

(5)  Repealed  by  S.  L.  R.  1891 ;  see  ham,  to  Spalding  and  Boston,   with 
now  C.  O.  R.,  1886,  r.  136. — ^A.  C.  branches  therefrom,  and  for  enabling; 

re)  This  section   is    still  in  force,      the  Company  to  purchase  the  Nottin^r- 
subject  to  certain  formal  modifications      ham  and  Qrantham  Canals,'* 
effected  by  S,  L.  R,  1892  ;  cf.  R.  S.  C, 
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the  Midland  Railway  in  the  county  of  Derby,  passing  through  Reg. 
certain  places  named,  among  which  was  Grantham,  to  Spalding  ambergate 
in  Lincolnshire,  with  branch  lines,  and  an  extension  line  to  Boston  *c<MfPANi\^ 
in  the  last  mentioned  county :  and  which  Act  also  rendered  them 
liable,  within  six  calendar  months  from  the  opening  of  the  railway 
from  Ambergate  to  Grantham,  to  make  certain  payments  to  the 
committees  of  management  respectively  of  the  Nottingham  and 
Grantham  Canal  Companies,  for  the  use  of  the  shareholders  in  the 
said  Companies  respectively :  and  that  the  said  sums,  if  not  so  paid, 
should  be  deemed  a  debt  or  debts  due  from  the  Railway  Company 
to  the  Canal  Companies  respectively,  and  be  recoverable  with 
interest  in  the  Courts  at  Westminster.  The  writ  also  recited 
stat.  10  &  11  Vict.  c.  Ixxviii.,  local  and  personal,  public,  enabling 
the  Railway  Company  to  alter  their  line,  and  make  a  branch 
railway  into  the  town  of  Nottingham,  and  to  raise  additional  funds 
by  creating  new  shares,  and,  after  a  certain  amount  should  have 
been  subscribed  for  and  paid  up,  by  borrowing.  And  that  the 
times  limited  by  statute  for  the  completion  of  the  Company's  works 
and  for  the  compulsory  purchase  of  lands  had  been  extended  respec- 
tively by  warrant  of  the  Railway  Commissioners  under  stat.  11  &  12 
Vict.  c.  8 :  That  the  railway  had  been  completed  from  Grantham 
to  Nottingham  and  from  thence  to  Bulwell  in  *the  county  of  Not-  [  *959  ] 
tingham,  and  the  portion  from  Grantham  to  Nottingham  opened 
for  public  use :  But  that  the  execution  of  the  remaining  portion,  for 
which  time  was  granted,  had  been  delayed,  suspended  and  aban- 
doned for  a  long  and  improper  time  &c. :  That  the  Railway  Com- 
pany's whole  capital,  1,900,000/.,  had  been  subscribed  for,  and  that 
they  had  power  to  compel  payment,  and  also  to  raise  money  by 
mortgage  &c. :  That  the  completion  of  the  railway  would  be  of 
public  utility,  and  that  the  shareholders  in  the  said  Canal  Com- 
panies, both  on  that  account  and  in  respect  of  the  payments  to  be 
made  to  them,  and  also  one  Henry  Thompson,  and  other  liege  sub- 
jects, in  respect  of  their  residence  upon  and  near  the  line  of  rail- 
way, had  interests  in  its  being  completed:  And  that,  before  the 
expiration  of  the  extended  period  granted  by  the  Commissioners 
&c.,  to  wit  on  &c.,  "application  was  duly  made  to"  the  Railway 
Company  to  take  all  necessary  steps  towards  purchasing  and 
acquiring,  and  to  purchase  and  acquire,  the  necessary  lands  for 
making  &c.,  and  completing  the  unmade  portion,  and  to  make  &c. 
and  complete  the  same,  but  they  neglected  and  refused  so  to  do : 
The  writ  therefore  conamanded  them  to  complete  the  said  line  of 
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Rko.  railway  from  Amber  gate  to  Grantham  according  to  the  before 
ambergatb,  mentioned  Acts  and  the  warrant  of  the  Commissioners  (i). 
^oMPA^^  The  Railway  Company  made  a  return  containing  many  distinct 
allegations,  and,  among  others :  That  the  Company  were  not,  in 
pursuance  of  the  said  Acts,  authorized  and  empowered  to  make  and 
maintain  a  line  of  railway  from  Ambergate  to  Grantham :  That  a 
[  •^^o  ]  portion  *of  the  line  which  they  are  commanded  to  complete  lies 
between  Nottingham  and  Colwick  in  the  county  of  Nottingham,  and 
that  the  Company  are  not  and  never  were  authorized  by  any  Act  to 
make  the  said  portion  :  That  the  line  from  Grantham  to  Nottingham 
and  thence  to  Bulwell  in  the  writ  mentioned  has  not  been  made,  &c., 
by  the  Company  in  manner  &c. :  That  the  whole  of  the  capital  of 
1,900,000/.,  in  the  writ  mentioned,  has  not  been  subscribed  for,  in 
manner  &c. :  That  the  Company  never  have  been  able  and  are  not 
able  to  procure  the  whole  of  the  said  sum  to  be  subscribed  for,  and 
that  it  has  not  all  been  subscribed  for  according  to  the  statute  in 
such  case  &c. :  A  similar  allegation,  showing  that  the  said  capital 
had  not  been  subscribed  conformably  to  stat.  8  &  9  Vict.  c.  18 
(Lands  Clauses  Consolidation  Act,  1845),  sect.  16,  the  words  of 
which  were  adopted  (2) :  And  that  the  Company  have  not,  in  pur- 
suance of  the  Amendment  Act,  10  &  11  Vict.  c.  Ixxviii.,  raised,  and 
have  never  been  and  are  not  able  to  raise,  the  additional  capital  autho- 
rized by  that  Act  to  be  raised  :  That  the  only  portion  of  the  lines 
authorised  by  the  Company's  Acts  to  be  made  which  the  said  Com- 
pany have  made  is  the  main  line  between  Grantham  and  Colwick, 
and  that  no  other  portion  has  been  commenced,  nor  has  notice  been 
given  for  the  purchase  of  lands  for  any  other  portion,  nor  have  such 
lands  been  entered  upon,  &c.,  or  any  act  done  by  the  Company  for 
the  purchase,  taking  or  using  of  such  lands ;  and  that  such  lands 
cannot  be  purchased  or  obtained  without  compulsory  powers :  And 
that  the  Company  had  not,  at  the  teste  of  the  writ  or  since,  nor 
have  they,  sufficient  funds,  or  power  to  raise  sufficient  funds,  for 
[  *^6i  ]  making  and  constructing,  and  for  purchasing  *and  obtaining  the 
lands  required  for  making  &c.,  the  railways  authorized  by  the  two 
last-mentioned  Acts  to  be  made. 

The  prosecutors  took  out  a  summons  (January  7th,  1852)  to  show 
cause,  at  Chambers,  why  they  should  not  be  at  liberty  to  plead 

(J )  See  Jieg,  v.  Ambergate^  &c.  Rail-  Compufty^  ante,  p.  485. 

way  Ctfmpanyt  1  E.  &  B.  372,  where  (2)  See     Ii*g,     v.     Amhrrgate^     <fv. 

the  tt}avdawii8  is  more  fully  set  foith.  Uailway  Qnnptfny,  1  £.  &  B.  377. 
Also  Heg,  v.  Ambergate,  <lte.  Maihvay 
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several  matters ;  and  they  delivered  an  abstract  of  the  intended        Bbo. 
pleas.     On  the  hearing,  it  was  contended,  for  the  Railway  Company,  ahbekgatk, 
that  the  prosecutors  had  no  right  to  plead  several  defences  to  the  ^coMPANrt^ 
same  matters ;  and  that,  at  all  events,  the  8rd,  11th  and  15th  of 
the  proposed  pleas  ought  not  to  be  allowed.     The  learned  Judge, 
however,  granted  an  order  as  proposed ;  and  a  rule  of  Court  was 
made  accordingly  in  this  Term  (January  18th)  for  pleading  the 
several  pleas. 

WUles,  on  a  subsequent  day  of  the  Term  (i),  moved  for  a  rule 
to  show  cause  why  the  rule  for  pleading  several  matters  should  not 
be  rescinded,  or  the  Brd,  11th  and  15th  pleas  struck  out  (2).     *     *     * 

Cur,  adv.  vult. 

WiOHTMAN,  J.  now  said  that  the  Court  saw  no  sufficient  reason  to       [  963  ] 

interfere  with  the  learned  Judge's  order. 

Rtde  refused  (8). 

WiUes  had  also,  on  a  previous  day  in  this  Term  (4),  obtained  a 
rule  calling  upon  the  prosecutors  to  show  cause  why  an  order  of 
Erlb,  J.,  that  the  prosecutors  should  be  at  liberty  to  inspect  and 
take  copies  or  extracts  from  the  books,  papers,  and  documents 
of  the  defendants,  in  the  said  order  specified,  should  not  be 
discharged. 

Pearson  now  showed  cause :  [  964  ] 

The  order  was  rightly  made.  Sect.  6  of  stat.  14  &  15  Vict.  c.  99, 
enacts  that,  **  whenever  any  action  or  other  legal  proceeding  shall 
henceforth  be  pending  in,"  among  others,  the  superior  courts  of 
common  law  at  Westminster,  a  Judge's  order  may  be  obtained  by 
either  party  for  the  inspection  of  documents  relating  to  such  action 
or  legal  proceeding,  and  in  the  custody  or  controul  of  the  other 
party,  ''  in  all  cases  in  which  previous  to  the  passing  of  this  Act  a 
discovery  might  have  been  obtained  by  filing  a  bill  or  by  any  other 
proceeding  in  a  court  of  equity  at  the  instance  of  the  party" 
applying  for  the  order.  The  question,  therefore,  really  is,  whether 
proceedings  by  writ  of  mandamus  in  their  present  form  are  within 
those  cases  or  not.    It  may  be  assumed  that  a  bill  of  discovery  can 

(1)  January  22nd.  Before  Lord  (3)  The  three  pleas  were  demurred 
C^ampbell,  Ch.  J.,  Pattesou,  Coleridge  to,  and  judgment  given  for  the  Crown : 
and  Wightman,  JJ.  Jteg,  v.  Amhtryate  Jcc,  Jiailioay  Com^ 

(2)  The  argument  is  omitted,  as  the  pavpf  1  E.  &  B.  372. 
point  is  now  obsolete;  see  C.  O.  R.  (4)  January  14th. 
1886,  r.  136.— A.  0. 
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Bbo.  be  filed  in  every  civil  action.  Now  it  is  clear  that  the  old  action  for 
Am BEBGATB,  ft  ^alsB  retum  to  a  mandamus  was  in  the  nature  of  a  civil  action : 
^%ouIa^y7  *^^  *^®  nature  of  the  mandamus  is  not  altered  by  the  substitution 
of  a  traverse  for  an  action  upon  the  return.  Stat.  9  Ann.  c.  20, 
s.  2(1),  converted  writs  of  mandamtis  against  officers  of  corporations 
into  civil  actions ;  that  is  shown  by  sect.  8,  which  provides  that  the 
parties  making  the  return  shall  not  be  sued  "  in  any  other  action  " 
for  the  "  damages  "  recovered  under  the  Act.  Stat.  1  Will.  IV- 
c.  21,  8.  8,  expressly  extends  the  enactments  of  stat.  9  Ann.  c.  20, 
to  all  writs  of  viandamus.  In  Rex  v.  Mayor  of  Glamorgan  (2)  a 
mandamus  to  admit  a  freeman  was  held  to  be  an  action  in  which 
the  sheriff  ought  to  levy  poundage  under  stat.  48  Greo.  III. 
c.  46,  s.  5(3).  In  Lord  Montague  v.  Dudman  (4)  Lord  Chancellor 
[  ♦MS  ]  Hardwickb  *refused  to  grant  an  injunction  to  stay  proceedings  on 
a  mandamus  at  common  law  not  within  stat.  9  Ann.  c.  20  ;  but  that 
was  before  the  extension  of  the  statute  by  stat.  1  Will.  IV.  c.  21. 

(Lord  Campbell,  Ch.  J. :  In  Reg.  v.  TA>rds  of  the  Treasury  (5)  we 
held  that  a  mandamus  was  the  proper  form  of  proceeding  for 
recovery  of  the  arrears  of  an  annuity  made  payable  out  of  the 
Consolidated  Fund  by  statute.) 

It  was  also  held,  in  In  re  South  Yorkshire  dtc.  Railway  Company  (e)^ 
and  in  Reg.  v.  Birmingham  and  Oxford  Junction  Railtcay  Company  (7), 
that,  where  a  Railway  Company  refused  to  issue  a  warrant  for  the 
assessment  of  compensation  by  a  jury,  when  they  were  bound  to  do 
so  by  the  Lands  Clauses  Consolidation  Act,  a  mandamus  lay  to 
compel  them.  There  the  mandamus  was  for  the  purpose  of 
enforcing  a  civil  contract,  and  was,  in  fact,  only  a  form  of  civil 
action.  And  so  is  the  mandamus  in  the  present  case,  for  the  same 
reason. 

Willes,  contra: 

The  mandamus  here  is  not  in  the  nature  of  a  civil  action.  The 
ground  upon  which  the  writ  issues  is  a  statutory  obligation  on  the 
part  of  the  Company  to  complete  the  railway. 

(Lord  Campbell,  Ch.  J. :  The  mandamus  is  also,  in  effect,  for  the 
purpose  of  enforcing  certain  payments.) 

(1)  Repealed  by  46  &  47  Vict.  c.  49.  (5)  83  R.  R.  495  (16  Q.  B.  357). 

(2)  2  Smith's  Rep.  8.  (6)  14  Jur.  1093  (Q.  B.,  Bail  Court). 

(3)  Repealed  by  S.  L.  R.  Act,  1890,  (7)  81  B.  B.  716  (15  Q.  B.  634), 

(4)  2  Vee.  Sen.  396. 
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Tbe  obligation  to  make  these  payments  does  not  arise  until  the        Rkg. 
railway  is  completed.      A  civil  claim  may  be  involved  in  the  pro-   ambbrgatk, 
ceedinga;  but  that  would  not  make  them  constitute  a  civil  action.  *0;I^ailway 
A  writ  of  mandaimiB  to  a  public  Company,  founded  on  their  dis- 
obedience to  an  Act  of  Parliament,  is  really  in  the  nature  of  a 
criminal  proceeding  :  *it  is  for  the  purpose  of  compelling  them  to       [  *966  ] 
do  that  which  they  might  be  indicted  for  not  performing.      Cart- 
wright  V.  Green  (i)  decides  that  a  bill  of  discovery  cannot  be  granted 
in  a  suit  founded  upon  an  act  of  the  defendant  which  renders  him 
liable  to  a  criminal  prosecution.     Moreover,  the  rule  in  the  courts 
of  equity  has  always  been  that  a  bill  of  discovery  is  granted  only 
where  the  party  from  whom  the  evidence  is  required  is  one  of  the 
litigant  parties  on  the  record,  and  therefore  cannot  be  called  as  a 
witness :  Queen  of  Portugal  v.  Olyn  (2).    Fenton  v.  Htighes  (3),  referred 
to  by  the  Lord  Chancellor  in  that  case,  is  a   decision  to  the 
same  effect.     Whenever  the  evidence  sought  for  can  be  obtained 
by  any  other  method  than  a  bill  of  discovery,  it  has  not  been  the 
practice  to  allow  a  bill.    The  prosecutors  of  a  mandamus  are,  in 
effect,  witnesses,  and  a  court  of  equity  would  not  grant  a  bill  of 
discovery  to  compel  them  to  produce  evidence. 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  this  rule  should  be  discharged.  The  order 
is  made  under  stat.  14  &  15  Vict.  c.  99,  s.  6  (4^,  which  gives  what  I 
trust  will  prove  a  very  beneficial  provision  for  compelling  the 
inspection  of  documents  in  civil  actions,  the  only  means  for 
obtaining  which,  before  that  Act,  was  the  filing  a  bill  of  discovery 
in  equity.  By  that  clause  it  is  provided  that  a  Judge's  order  for  the 
inspection  of  documents  may  be  obtained  in  all  cases  in  which  a 
court  of  equity  would,  before  the  passing  of  the  Act,  have  granted 
a  bill  of  discovery.  Now  it  is  universally  *admitted  that  a  bill  of  [  *967  ] 
discovery  may  be  granted  in  any  action  or  other  proceeding  for  the 
recovery  of  a  civil  right.  Is  not  the  mandamus  in  the  present 
ease  such  a  proceeding?  The  ultimate  object  of  the  prosecutors  is 
to  procure  the  payment  of  certain  moneys :  that  is  a  civil  claim ; 
and  they  would  therefore  be  entitled,  in  a  court  of  equity,  to  a  bill 
of  discovery.      The  case  of  Lord  Montague  v.  Dudman  (6)  occurred 

(1)  7  R.  B.  99  (8  Ves.  405).  (4)  Bepealed  in  part,  S.  L.  B.  Act, 

(2)  7  CI.  &  Fin.  466.     (See  51  B.  B.  1892  ;  see  B.  8.  C.  1883,  Ord.  XXXI. 
36.)  r.  H.— A.  C. 

(3)  7  Ves.  287.  (o)  2  Ves.  Sen.  396 


750  1852.    Q.  B.    17  Q.  B.  967— 968.  Ir.b. 

Rro.  before  the  enlargement  of  the  provisions  of  stat.  9  Ann.  c.  20  (i),  and 
amberoate,  ^8  no  authority  as  to  anything  but  the  precise  point  decided  in  it. 
%^fAs^^  In  Reg.  v.  Lords  of  the  Treaswy  (2)  we  held  that,  if  the  executors  of 
the  late  Queen  Dowager  had  been  entitled  to  receive  any  arrears  of 
her  annuity,  a  writ  of  mandamus  would  have  been  the  proper  form 
of  proceeding  to  enforce  their  claim.  In  the  same  way  a  mandamus 
lies  to  compel  an  officer  of  a  public  Company  to  pay  money  on  an 
award.  Both  these  proceedings  are  for  the  purpose  of  enforcing  a 
civil  right ;  and  there  is  no  doubt  that  in  either  case  a  court  of 
equity  would  have  granted  a  bill  of  discovery.  The  proceedings 
here  are  of  the  same  character,  and  would  clearly  have  the 
assistance  of  a  court  of  equity.  When  the  case  of  Lord  Montague 
V.  Dudman  (3)  was  decided,  the  form  of  proceeding  upon  mandamus 
was  quite  different  from  the  present ;  the  prosecutor  had  then  to 
bring  an  action  for  a  false  return,  instead  of,  as  now,  traversing  the 
return  itself.  It  has  not  been  denied  that  under  the  former  method 
a  bill  of  discovery  would  lie :  and  there  is  no  reason  why  it  should 
not  also  lie  under  the  present  method,  which  does  not  change  the 
real  character  of  the  whole  proceeding. 

[  968  ]       Pattbson,  J. : 

I  am  of  the  same  opinion,  and  for  the  reasons  stated  by  my  Lord. 
Even  under  the  old  system  of  procedure,  a  writ  of  mandamus  wa^ 
often  brought  for  the  purpose  of  enforcing  a  civil  right :  the  present 
system  of  pleading  makes  such  a  mandamus  in  fact  a  civil  action. 
It  has  never  been  held  that  under  the  old  system  a  bill  of  discovery 
would  not  lie  ;  and  it  is  clear,  at  all  events,  that  it  would  lie  under 
the  present.  I  feel  no  doubt  whatever  that  this  rule  should  be 
discharged. 

COLBRIDGB,  J. : 

Upon  a  question  arising  under  stat.  14  &  15  Yict.  c.  99,  b.  6,  we 
have  to  decide  whether  the  present  case  is  one  in  which  a  court  of 
equity  would  grant  a  bill  of  discovery.  I  have  arrived,  though  with 
some  hesitation,  at  the  conclusion  that  it  is,  and  that  the  grounds 
which  my  Lord  and  my  brother  Pattbson  have  given  for  the  same 
conclusion  are  correct.  The  proceedings  here  are  clearly  for  the 
purpose  of  enforcing  a  civil  right :  and,  further,  I  am  of  opinion 
that,  under  the  new  system  of  pleading,  a  mandamus  brought  for 

(1)  Repealed  by  46  &  47  Vict.  c.  49.  (3)  2  Ves.  Sen.  396. 

(2)  83  B.  R  495  (16  O.  B.  357). 
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that  purpose  is,  in  fact,  a  civil  action.     If  it  be,  a  court  of  equity         Reg. 
would  grant  a  bill  of  discovery :  and  the  order  in  question  was  ambergate, 
therefore  rightly  made.  ^CoMtA^y^'' 

WiGHTMAN,  J.  : 

I  am  of  the  same  opinion.     Under  the  joint  operation  of  stat. 

9  Ann.  c.  20  (i)  and  stat.  1  Will.  IV.  c.  21  (2),  any  aid  which  a  court 

of  equity  would  formerly  have  granted  in  an   action  for  a  false 

return  is  now  applicable  where  the  return  is  traversed.     It  is  not 

denied  that  in  the  former  case  a  bill  of  discovery  would  have  been 

allowed ;  it  would  therefore  be  allowed  in  the  latter,  and  therefore 

in  the  present  case.     The  objection,  *that  the  subject  of  the  writ  of       L  *969  ] 

mandamus  might  also  be  made  the  subject  of  an  indictment,  does 

not  hold  where  the  real  object  of  the  proceeding  is  the  recovery  of 

a  civil  right. 

Bule  discharged  with  costs. 


EEG.   V.   BIEAM.  i852. 

(17  a  R  969-977  ;  S.  0.  16  Jur.  640.;  Jan^O, 

lu  au  arbitration  under  sects.  25—37  of  the  Lands  Glauses  Consolidation  [  ^^^  ] 
Act,  1815  (8  &  9  Yict.  c.  18),  if  the  umpire  award,  in  respect  of  pai't  of  the 
landowner's  claim  for  compensation,  a  larger  sum  than  the  Company  offer 
in  respect  of  that  part,  and  at  the  same  time  award,  as  to  another  distinct 
part  of  the  claim,  in  respect  of  which  the  Company  offer  nothiug,  that  the 
landowner  has  suffered  no  damage,  the  landowner  is  entitled,  under 
sect.  34,  to  those  costs  only  of  the  arbitration  which  are  incident  to  that 
part  of  his  claim  in  respect  of  which  compensation  has  been  awarded. 

Pasjiley,  in  last  Michaelmas  Term,  obtained  a  rule  calling  on 
Benjamin  Biram  to  show  cause  why  a  writ  of  mandamus  should  not 
issue,  commanding  him  to  settle  all  the  costs  of  the  arbitration 
between  Thomas  Brown  Milnes  and  the  Midland  Bailway  Company 
in  the  affidavit  of  the  said  T.  B.  M.  mentioned,  and  incident  thereto, 
ill  pursuance  of  the  statute  in  that  behalf. 

From  the  affidavits  in  support  of  the  rule  it  appeared  that  Milnes 
was  the  owner  of  certain  lands  at  Basford,  and  of  certain  wells  or 
reservoirs  on  the  said  lands.  In  March,  1847,  the  Midland  Bail- 
way  Company  gave  a  notice  to  Milnes,  under  sect.  18  of  the  Lands 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  stating  their 
intention  to  take  part  of  the  said  lands  for  the  purpose  of  their 
railway,  and  their  willingness  to  treat  for  his  interest  therein,  and 
as  to  compensation  for  any  damage  by  reason  of  the  making  of  the 

(I)  Bopealed  by  46  &  47  Vict.  c.  49.  (2)  Repealed  by  S.  L.  R.  Act,  1891. 
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Bbg.  said  railway ;  and  further  that,  in  default  of  his  stating,  within 
BiRAji.  twenty-one  days,  the  particulars  of  his  said  claims,  or  treating  with 
[  ♦970  ]  the  *Company,  or  if  he  and  the  Company  should  differ  as  to  the 
amount  of  the  purchase-money  or  compensation,  the  amount  of 
such  compensation  would  be  settled  in  the  manner  provided  for 
settling  cases  of  disputed  compensation.  Milnes  did  not  state  his 
claims,  or  treat  with  the  Company,  within  the  time  specified  ;  and 
the  Company,  some  months  after  the  notice,  took  possession  of  the 
lands  so  required  by  them,  pulled  down  certain  buildings  thereon, 
belonging  to  Milnes,  and  made  their  railway  through.  The  water 
in  the  wells  or  reservoirs  before  mentioned,  which  were  not  upon, 
but  at  a  very  short  distance  from,  the  portion  of  land  taken  by  the 
Company,  was,  as  Milnes's  affidavit  declared,  materially  altered  and 
injured  in  consequence  of  the  excavations  made  by  the  Company  in 
constructing  their  railway  through  the  portion  of  the  lands  taken. 

On  29th  April,  1848,  Milnes's  attorney  wrote  to  the  surveyor  of 
the  Company  as  follows : 

'*  Mr.  M.  has,  he  feels  no  doubt,  received  irreparable  damages 

to  one  of  the  springs  supplying  his  business  with  water,  from  the 
line  passing  near  to  or  over  it ;  in  fact  the  spring  will  have  to  be 

entirely  abandoned,   and   another  sunk." "Will   you  oblige 

Mr.  M.  by  giving  in  your  valuation  considered  due  to  him  ? " 

On  24th  and  25th  July,  1848,  Milnes  also  caused  two  letters  to 
be  sent  by  his  son  to  the  surveyor,  requesting  compensation  for  the 
land  taken  and  the  buildings  thereon  pulled  down  by  the  Company : 
to  which  the  surveyor  replied  as  follows : 

"  I  have  received  yours  of  the  24th  and  25th  as  to  the 

compensation  to  be  allowed  to  your  father  for  land  taken  by  "  the 
[  •971  ]      Company.     "  The  quantity  taken  is  *80J  square  yards."      "  The 
plot  in  this  instance  taken  being  so  small,  I  will  give  25Z.  for  the 
land,  making  good  any  damage  that  may  have  been  caused." 

Milnes  claimed  a  larger  amount  of  compensation,  partly  on 
account  of  the  additional  damage  in  respect  of  his  wells,  and  gave  a 
notice  to  the  Company  of  his  claim,  and  of  his  desire  to  have  the 
same  settled  by  arbitration,  under  sect.  68  of  the  Lands  Clauses 
Act,  putting  the  amount  of  compensation  at  4,0502.,  and  stating 
that  the  Company  had  taken  the  portion  of  land  required  by  them, 
and  did  "injuriously  affect"  "certain  other  lands"  belonging  to 
him  by  the  execution  of  the  works  of  the  railway ;  stating  also  that 
his  claim  was  in  respect  of  "  the  said  lands  so  taken  and  injuriously 
affected  as  aforesaid,  and  of  "  his  "  interest  therein,  and  for  the 
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damage  that  had  been  or  might  be  sustained  by  "  him  ^'  by  reason  Rjbo. 
of  the  execution  of  the  works  of "  the  railway.  Arbitrators  were  bibam. 
chosen  by  him  and  the  Company  respectively  ;  and  the  arbitrators 
appointed  Biram  as  umpire.  Biram's  affidavit  set  out  the  sub- 
stance of  the  award  made  by  him,  ordering  that  the  Company 
should  pay  Milnes  44Z.,  of  which  16Z.  was  for  the  purchase  of  the 
land  with  its  appurtenances,  the  rest  "  being  compensation  for  the 
damage  sustained  by"  Milnes  "by  the  removing  of"  the  buildings 
thereon,  before  mentioned,  by  the  Company ;  and  also  adjudging 
and  awarding  *^  that  the  other  lands  of  and  belonging  to  "  Milnes, 
**  held  by  him  with  the  said  piece  of  land  so  taken  by  the  said  " 
Company,  "  were  not  injuriously  aflfected  by  the  said  '*  Company 
"  by  reason  of  the  execution  of  '*  their  works.  Biram's  affidavit 
then  went  on  to  state  '*  that  in  arriving  at  such  last  mentioned 
conclusion"  *"he  was  influenced  by  the  fact  of  the  evidence  [♦972] 
adduced  on  the  part  of"  Milnes  "having  wholly  failed  to  satisfy 
him,"  "  and  not  by  any  question  of  law."  Milnes  then  claimed, 
under  sect.  84  of  the  Lands  Clauses  Act,  the  whole  costs  of  the 
arbitration.  The  Company  objected  to  his  claiming  more  than  the 
costs  of  that  part  of  it  relating  to  the  purchase  of,  and  the  damage 
caused  to,  the  portion  of  land  actually  taken  by  the  Company  :  and 
the  umpire,  for  the  purpose  of  raising  the  question  of  law,  gave  a 
notice  to  both  parties,  the  material  part  of  which  was : 

"  I "  "  do  give  you  notice  that  I  am  willing,  so  far  as  I  have 
power  so  to  do,  pursuant  to  the  statute  in  that  behalf,  to  settle  the 
costs  of  the  said  arbitration  and  incident  thereto ;  but  I  do  further 
give  you  notice  that,  as  respects  the  residue  of  the  subject-matter 
of  the  inquiry  before  me,  which  was  altogether  distinct  from  that 
in  respect  whereof  I  so  awarded  the  sum  of  forty-four  pounds  as 
aforesaid,  viz.  the  claim  of  the  said  Thomas  Brown  Milnes  for 
compensation  for  certain  other  lands  of  the  said  T.  B.  Milnes, 
alleged  by  him  to  have  been  injuriously  affected  by  the  said 
Company  by  reason  of  the  execution  of  the  works  of  the  said  Com- 
pany, and  in  respect  of  which  last  mentioned  claim  I  have  not 
awarded  any  compensation  or  sum  of  money  to  the  said  T.  B, 
Milnes,  because  I  found  and  determined  that  the  said  last  men- 
tioned lands  were  not  injuriously  affected  by  the  said  Company  by 
reason  of  the  execution  of  the  works  of  the  said  Company,  I  decline 
to  settle  any  costs  in  respect  of  such  last  mentioned  inquiry,  unless 
ordered  by  competent  authority  so  to  do,  as  I  am  advised  that,  as  I 
have  not  awarded  *any  compensation  whatever  to  the  said  T.  B.       [  *^^^  ] 
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Rbo         Milnes  in  respect  of  the   subject-matter  of   such   last   mentioued 
BiKAM       inquiry,  the  said  T.  B.  Mihies  is  not  entitled  to  any  costs  in  relation 
thereto.'* 

K.  MacaiUay^  for  the  Company,  and  Hugh  HiU,  for  Biram, 
now  showed  cause : 

Milnes  is  not  entitled  to  all  the  costs  of  the  arbitration,  bat  only 
to  so  much  as  are  incident  to  that  part  of  it  relating  to  the  price  of 
the  land  bought  by  the  Company,  and  the  damage  caused  by  them 
in  respect  of  such  land.  Sect.  84  of  the  Lands  Clauses  Consolidation 
Act  provides  that  ''all  the  costs  of  any  such  arbitration,  and 
incident  thereto,  to  be  settled  by  the  arbitrators,  shall  be  borne  by  the 
promoters  of  the  undertaking,  unless  the  arbitrators  shall  award  the 
same  or  a  less  sum  than  shall  have  been  offered  by  the  promoters 
of  the  undertaking,  in  which  case  each  party  shall  bear  his  own  costs 
incident  to  the  arbitration,  and  the  costs  of  the  arbitrators  shall  be 
borne  by  the  parties  in  equal  proportions."  The  word  "  arbitration  " 
there  means  only  the  arbitration  in  respect  of  a  claim  for  which  the 
arbitrators  award  some  amount  of  compensation,  and  was  not 
intended  to  include  the  arbitration  of  claims  ultimately  rejected  by 
the  arbitrators  altogether.  Here  the  umpire  has  expressly  negatived 
Milnes's  claim  for  compensation  in  respect  of  his  wells,  by  adjudg- 
ing, as  a  matter  of  fact,  that  the  land  on  which  they  stood  was  not 
injuriously  affected  by  the  execution  of  the  Company's  works  ;  and 
Milnes  is  therefore  not  entitled  to  the  costs  of  that  part  of  the  arbitra- 
tion which  relates  to  such  claim.  It  cannot  be  said  that  these  two 
subjects  of  claim  for  compensation  are  inseparable.  Milnes's  own 
[  *974  ]      notice  to  the  Company  treats  them  as  distinct  from  *each  other. 

(Lord  Campbell,  Ch.  J. :  Btill  the  Company,  though  disposed  to 
give  a  less  sum,  and  to  give  it  in  respect  of  one  only  of  the  two 
claims,  were  obliged  to  let  both  claims  come  before  the  arbitrator.) 

They  had  no  choice,  unless  they  chose  to  pay  the  whole  sum 
demanded  as  compensation,  within  twenty-one  days. 

(Lord  Campbell,  Ch.  J. :  Suppose  that,  in  the  present  case,  the 
umpire  had  only  awarded,  in  general  terms,  a  sum  of  money  by 
way  of  compensation  for  the  lands  having  been  injuriously  affected ; 
would  the  landowner  have  been  entitled  to  all  the  costs  of  the 
arbitration  ?) 

The  umpire  might  perhaps,  in  his  discretion,  allow  him  all  Uie 
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costs :  but  his  not  doing  so  would  not  be  sufficient  ground  for  a  Hibg. 
inandiimus.  But  here  the  umpire,  as  regards  one  of  the  two  claims,  biilIm. 
awards,  expressly,  nothing  at  all.  The  umpirage  is,  in  effect,  upon 
the  other  claim  only.  Sect.  84  recognizes  only  an  umpirage  under 
which  some  sum  of  money  is  awarded,  either  greater  or  less  than, 
or  the  same  as,  that  which  is  offered  by  the  Company.  It  is  clear 
that,  if  the  Company  here  had  offered  nothing  at  all,  and  the  umpire 
had  adjudged  that  no  injury  of  any  kind  had  been  suffered  by  the 
landowner,  the  landowner  could  not  have  recovered  any  costs  at 
all :  the  same  rule  must  apply  as  to  that  one  of  the  two  claims  in 
respect  of  which  the  Company  have  offered  nothing,  and  which  the 
umpire  has  negatived. 

Pcukley  and  Cleasby,  contra : 

The  subject-matter  of  an  arbitration  under  sect.  34  cannot  be 
divided  into  more  than  one  issue ;  it  must  be  regarded  as  one 
general  claim  for  compensation;  and  the  costs  incident  to  such 
arbitration  cannot  be  separated  as  belonging  to  particular  parts  of 
that  one  claim. 

(Lord  Campbell,  Ch.  J. :  Do  you  *say  that,  if  twenty  claims  are       [  •975  ] 
made,  and  nineteen  are  adjudged  to  be  unfounded,  the  landowner 
is  to  have  the  costs  of  all  ?) 

If  none  of  the  claims  are  made  fraudulently,  he  would  be  entitled  to 
all  the  costs.  In  the  case  put  on  the  other  side,  of  the  arbitrator 
adjudging  that  there  was  absolutely  no  claim  at  all,  it  may  be  con- 
ceded that  the  landowner  would  not  have  a  right  to  any  costs. 
That  may  be  inferred  from  the  language  of  sect.  68,  in  which  a 
process  for  assessing  compensation  is  provided  for  only  when  the 
party  is  "  entitled  "  to  some  amount  of  compensation.  But  take 
the  case,  on  the  other  hand,  of  fifty  claims  being  made,  and  one 
only  being  adjudged  unfounded.  It  cannot  be  contended  that  the 
costs  incident  to  that  one  claim  ought  to  be  separated  from  those  of 
the  other  forty-nine.  Here,  moreover,  the  umpire  has  awarded  a 
certain  sum  as  the  price  of  the  land  taken,  and  a  certain  sum  as  com- 
pensation for  some  damage  done  by  such  taking.  He  awards,  as 
to  the  residue  of  the  alleged  damage,  nothing  at  all :  that  does  not 
make  the  latter  part  of  the  claim  in  respect  of  damage  a  distinct 
subject-matter  from  the  former  part,  even  if  the  statute  allowed  of 
sach  a  distinction. 

48—2 
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Big.  (Patteson,  J. :  Is  there  any  difference  between  the  rule  as  to  paj- 

BiRAM.       naent  of  costs  under  sect.  67  in  cases  where  the  landowner  has  not 
treated  with  the  Company,  and  tlie  rule  under  sect.  84  ?) 

Not,  at  all  events,  in  the  case  of  a  larger  sum  being  awarded  than 
that  offered  by  the  Company.  In  that  case,  under  either  section, 
the  Company  are  to  pay  all  the  costs.  The  arbitration  is,  in  fact, 
part  of  the  apparatus  created  by  the  Legislature  for  the  purpose  of 
awarding  damages  to  the  landowner,  where  he  is  entitled  to  any  ; 
I  *s»76 1  and  the  ^intention,  to  bo  collected  from  the  Act,  was  that  this 
apparatus  should  be  worked  at  the  expense  of  the  Railway 
Companies. 

Lord  Campbell,  Ch.  J.: 

I  am  of  opinion  that  this  rule  must  be  discharged.  The  arbitrator 
seems  to  have  been  inclined  to  do  all  that  justice  required.  The 
two  parts  of  the  claim  appear  to  me  to  be  capable  of  complete 
separation;  and  the  umpire  has  treated  them  as  separate,  by  allow- 
ing one  and  disallowing  the  other.  That  course  seems  to  me  to 
have  been  a  very  just  and  proper  one. 

Pattbson,  J. : 

The  statute  no  doubt  intended  that  the  Company  should  pay  the 
costs  of  the  arbitration  when  a  larger  sum  than  had  been  offered  by 
them  was  awarded.  But  it  never  could  have  been  meant  that  the 
Company  should  pay  the  costs  of  arbitration  in  respect  of  a  claim  which 
is  adjudged  to  be,  not  greater  or  less  than,  or  equal  to,  what  the 
Company  had  estimated  it  at,  but  absolutely  no  claim  at  all.  As 
regards,  therefore,  that  part  of  the  present  claim  which  the  umpire 
has  disallowed,  the  landowner  is  clearly  not  entitled  to  costs. 

COLBBIDOE,  J. : 

I  am  of  the  same  opinion.  No  doubt  sect.  84,  if  construed 
literally,  would  make  the  Company  pay  all  the  costs,  whenever  a 
larger  sum  than  they  have  offered  has  been  awarded.  But  we 
cannot  adopt  so  strict  a  construction ;  for  that  would  not  exclude 
even  the  case  of  a  claim  made  mold  fide.  It  clearly  was  intended 
[  *977  ]  to  give  the  landowner  costs  only  where  his  *claim  was  well  founded  : 
and  I  think  that  any  claim  may,  if  its  nature  permits,  be  fairly 
separated  into  that  which  is  well  founded,  and  that  which  is  not,  as 
has  been  done  here.     I  do  not,  of  course,  mean  to  say  that  this 
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diviBion  is  to  be  carried  oat  with  too  great  minuteness ;  but  here,         Bbo. 
where  the  distinction  between  the  two  parts  of  the  claim  was  broad        bhiam. 
and  clear,  the  separation  of  them  was  perfectly  proper. 

WiGHTMAN,   J.: 

Following  the  sound  construction  of  sect.  84,  I  think  it  is  clear 
that  the  landowner  is  to  have  costs  only  where  his  claim  is  well 
founded.  It  is  admitted  that  he  would  have  no  right  to  costs  if  his 
whole  claim  were  adjudged  void.  Now  here  his  claim  is  clearly 
divisible  into  two  parts,  one  of  which  is  well  founded,  and  the  other 
of  which  has  been  adjudged  void.  I  think,  therefore,  that  the 
umpire  was  perfectly  right  in  distinguishing  them,  and  that  the 
landowner  is  entitled  to  costs  in  respect  of  the  former  part  only. 

Ride  discharged  with  costs. 


The  LONDON  and   NORTH  WESTERN   RAILWAY       ^^J^'^-^ 
COMPANY  V.  BEDFORD  (I). 


(17  Q.  B.  978—988.) 

A  vestry,  constituted  under  the  Vestries  Act,  1831  (1  &  2  Will.  IV.  c.  60), 
but  exercising  powers  under  a  local  Act  (which  gaye  them  all  the  authorities 
of  a  public  vestry),  made  a  poor  rate  whereby  certain  amounts  were  charged 
upon  a  Bailway  Company  in  respect  of  various  properties  within  the  parish. 
By  the  local  Act,  a  party  aggrieved  by  any  assessment  might  appeal  to  the 
vestry  at  any  meeting  within  one  month  after  demand  of  the  rate,  and 
they  might  give  relief ;  and  the  appellant,  if  not  satisfied  with  their  deter- 
mination, might,  at  any  time  within  three  months  after  it,  appeal  to  the 
Sessions.  The  Company  appealed  to  the  vestry  under  this  clause :  and  by 
agreement  (September  14th,  1850)  between  the  Company  and  the  vestry 
(who  authorized  their  chairman  to  sign  it),  the  question,  whether  or  not 
the  property  had  been  overrated,  was  referred  to  an  arbitrator,  who  was  to 
have  the  powers  of  a  Court  of  Quarter  Sessions  on  appeal :  and,  the  Com- 
pany having  paid  the  rate  in  question,  it  was  agreed  that,  if  the  assessment 
should  be  reduced,  the  amount  overpaid  should  be  credited  to  them  on 
account  of  the  next  rate ;  that  the  award  should  regulate  the  assessment  to 
all  future  rates  up  to  its  date ;  and  that  all  payments  on  such  future  rates 
should  be  credited  to  the  Company  in  the  same  mauner  as  the  payment 
already  made.  Pending  the  reference  a  second  rate  was  made  (Sep- 
tember 2l8t,  1850),  and  a  third  in  March  following,  both  on  the  same 
rateable  value  as  the  first ;  and  the  Company  paid  the  second. 

The  parties  attended  before  the  arbitrator :  and  he  made  his  award 
(April  29th,  1851),  assessing  the  Company's  properties  respectively  at 
reduced  values,  and  fixing  the  entire  rateable  value  at  an  amount  lower 
than  that  in  dispute  by  573/.  Taking  the  total  as  correct,  the  Company 
were  creditors,  upon  the  three  rates,  to  the  amount  of  418/. ;  but,  by  an 

(1)  Foil.    Leicester     WaltruMn-ka    Co,    v.     Oveiseera    o/   Cropetonc    (1875)   44 
Ij.  J.  M.  C.  94.— A.  C 
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error  of  figures,  the  total  stated  in  the  award  exceeded  by  a  few  pomids 
the  aggregate  of  the  sums  assessable  on  the  several  properties  aooording  to 
the  arbitrator's  finding.  Tbe  vestry-clerk  proposed  to  refer  the  matter  back 
to  the  arbitrator.  The  Company  objected,  but  o£Pered  to  discard  the  total 
sum  and  take  the  assessment  according  to  the  valuations  on  the  several 
parcels.  This  was  not  agreed  to  ;  but  no  proceeding  waa  taken  to  set  the 
award  aside.  The  vestry,  of  whom  forty  had  come  into  ofiBce,  in  place  of 
forty  who  retired,  after  the  making  of  the  award,  refused  to  consider  it  as 
valid,  and  distrained  upon  the  Company  under  a  magistrate's  warrant  for 
the  third  rate  on  the  original  scale  of  assessment.  The  Company  replevied, 
and  afterwards  moved  this  Court  that  proceedings  might  be  stayed  and  the 
replevin  bond  delivered  up : 

Held  that,  whether  the  award  was  binding  on  the  vestry  or  not,  their 
pix)ceeding  by  summons  and  distress  was  against  good  faith,  the  Company 
having,  by  their  agreement  with  the  vestry,  been  led  into  a  course  of  pro- 
ceeding which  had  deprived  them  of  an  appeal  to  Sessions.  And  that  the 
proceedings  of  the  Company  in  replevin  might  be  stayed,  and  their  bond 
given  up,  at  their  own  instance. 

P  ASH  LEY,  in  this  Term,  on  behalf  of  the  above-mentioned 
Company,  obtained  a  rule  to  show  cause  why  all  proceedings  in  this 
action  should  not  be  stayed,  and  the  replevin  bond  therein  delivered 
up  to  the  plaintiffs'  attorneys.  The  affidavits  in  support  of  the 
rule  showed  the  following  facts. 

By  a  poor  rate  for  the  parish  of  St.  Pancras,  Middlesex,  made  on 
16th  March,  1850,  at  1^.  Id.  in  the  pound,  the  plaintiffs  were 
assessed  for  their  land,  buildings,  machinery,  &c.,  in  the  sum  of 
1,481Z.  98.  2^.,  on  an  estimated  value  of  27,8502.  They  applied  for 
relief  under  stat.  59  Geo.  III.  c.  xxxix.,  local  and  personal,  public  (i) 
to  the  vestrymen  (acting  under  that  statute,  but  elected  under  stat. 


( I )  *  *  For  establishing  a  select  vestry 
in  the  parish  of  St.  Pancras,  in  the 
county  of  Middlesex,  and  for  other 
purposes  relating  thereto." 

Sect.  3  enacts :  That  the  vestrymen 
and  their  successors  appointed  under 
this  Act,  *'  shall  have,  in  addition  to 
the  several  powers  and  authorities  by 
this  Act  expressly  given  to  and  veste<l 
in  tbem,  all  such  powers  and  autho- 
rities whatsoever  as  have  heretofore 
been  lawfully  vested  in  or  exercised 
by  the  open  or  public  vestry  of  the 
said  parish." 

Sect.  95  enacts :  That,  if  any  person 
or  pei-eoiis  shall  think  himself  &c. 
aggrieved  by  any  rate  &c.,  imder  this 
Act,  such  person  '*  shall  apply  for 
relief  to  the  said  vestrj-men,  at  any 
meetiug  to  be  held  within  one  calendar 
month   next  after  demand  made    of 


such  rate  "  Ac. ;  **  and  the  said  vestry- 
men are  hereby  authorized  and  em- 
powered  (if  they  shall  think  such 
person  or  persons  aggrieved),  to  give 
such  relief  in  the  premises  as  to  them 
shall  seem  necessary  ;  and  if  such 
person  or  persons  shall  not  be  satisBed 
with  the  determination  of  such  vestry- 
men, he,  she,  or  they  shall  be  obliged 
to  pay  such  rate  "  Ac,  **  and  then  he, 
she,  or  they  may  appeal  to  any  Quarter 
or  Qenend  Sessions  of  the  peace  to  be 
holden  for  the  said  county  of  Middle- 
sex, within  three  calendar  months  next 
after  such  determination  of  the  said 
vestrymen,"  first  giving  notice  Ac, 
and  entering  into  reoognizaooe  ftc ; 
and  the  Sessions  shall  hear  and  deter- 
mine the  matters  of  such  appeal ;  and 
their  determination  shall  be  final. 
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1  &  2  Will.  lY.  c.  60),  and  contended  that  their  asBessment  ought 
to  be  reduced  to  14,0882.  They  also  intimated  that  their  object 
was  to  place  themselves  in  a  position  for  appealing  at  the  Quarter 
Sessions,  but  that  they  should  be  willing  to  have  the  question 
settled  by  arbitration.  The  vestry  took  time  for  consideration,  and, 
after  consulting  professional  valuers,  resolved,  at  a  meeting  held 
on  17th  July,  1850,  to  adopt  the  proposal  of  an  arbitration. .  *This 
resolution  they,  by  their  vestry-clerk,  communicated  to  the  plain- 
tiffs on  July  26th.  An  arbitrator  was  agreed  upon,  and  an 
agreement  of  reference  drawn  up,  and  signed  by  the  chairman  of 
the  vestry.  The  attorney  for  the  Company  expressed  a  doubt 
whether  such  signature  were  sufficient,  unless  the  agreement  were  also 
signed  by  a  quorum  of  the  vestrymen :  but  the  vestry-clerk  referred 
to  sects.  13  and  14  (])  of  the  local  Act,  and  gave  a  copy  of  a  resolution 
(September  14th,  1850)  by  which  the  vestrymen  assembled,  to  the 
number  of  88,  had  directed  their  chairman  to  sign  on  their  behalf. 
The  chairman  did  accordingly  sign  and  seal  the  agreement  of 
reference,  to  which  the  Company  also  put  their  seal. 

The  agreement  purported  to  be  made  (14th  September,  1850) 
between  the  London  and  North  Western  Railway  Company  of  the 
first  part,  and  the  vestrymen  appointed  under  the  above  mentioned 
local  Act  of  the  other  part.  It  recited  the  making  of  the  rate,  the 
Company's  appeal  *to  the  vestry,  and  that  they  refused  to  alter  the 
assessment  (2) :  "  And  whereas  it  was  afterwards  considered  that, 
instead  of  proceeding  by  appeal  to  the  Court  of  Quarter  Sessions  for 
the  county  of  Middlesex  to  determine  whether  the  said  Company 
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(1)  Stat  59  Qeo.  III.  c.  xxxix.  s.  13, 
enacts:  **That  no  act  of  the  said 
yestrymen  shall  be  or  be  deemed  to  be 
good  or  valid,  unless  the  same  shall 
be  done  at  some  meeting  to  be  holden 
in  purauance  of  this  Act  (save  and 
except  as  may  be  herein  excepted) ; 
and  all  the  powers  and  authorities  by 
this  Act  granted  to  or  vested  in  such 
Yestrymen  shall  and  may  from  time  to 
time  be  exercised  by  the  major  part  of 
them  present  at  any  such  meeting  (the 
number  of  such  yestrymen  present  at 
such  meeting  not  being  less  than 
seven),  and  all  the  orders  and  direc- 
tions of  the  major  part  of  such  vestry- 
men present  at  such  meeting  shall 
have  the  same  force  and  effect  as  if 
the  same  were  made  or  done  by  all 


such  vestrymen  for  the  time  being 
(save  and  except  as  may  be  herein 
excepted)  ; "  and  at  every  such  meet- 
ing, if  the  vicar  be  not  present,  a 
chairman  shall  be  appointed,  and  shall 
have  a  casting  vote.  See  stat.  1  &  2 
Will.  IV.  c.  60,  sects.  27,  28. 

Sect.  14  provides  for  entering  all 
acts,  orders  and  proceedings  of  the 
vestrymen  at  each  of  their  meetings 
in  a  book ;  which  entries  shall  be  read 
at  the  next  meeting,  and,  being  signed 
by  the  chairman  of  such  meeting, 
shall  be  deemed  originals,  and  shall 
be  evidence  in  all  Courts  &c 

(2)  An  affidavit  on  behalf  of  the 
plaintiffs  denied  that,  in  fact,  the yestry 
ever  did  refuse,  or  come  to  any  actual 
decision  on  the  subject. 
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were  over-rated  by  reason  of  the  before-mentioned  assessment,  it 
would  be  reasonable  and  expedient  to  refer  the  matter  in  difference 
to  an  arbitrator  :  And  whereas  it  has  been  agreed  between  the  said 
Company  and  the  said  vestrymen  that  the  said  matter  in  difference, 
namely  the  question  whether  the  Company  are  over-rated  in  the 
said  assessment,  shall  be  referred  to  "  <&c.  (a  barrister)  upon  the 
terms  &c.  after  mentioned  :  ''  Now  these  presents  witness  "  &c.  It 
was  then  witnessed,  and  declared  and  agreed  by  and  between  the 
said  parties,  that  the  said  matter  in  difference,  namely  the  said 
question  whether  &c.,  should  be  referred  to  the  said  arbitrator,  who 
should  have  and  exercise  in  reference  thereto  all  the  powers  which 
the  General  or  Quarter  Sessions  might  have  had  on  appeal  against 
the  said  rate  under  the  local  Act :  and  that  the  award  should  be 
final  and  conclusive  &c.,  and  that  both  parties  would  abide  by  and 
perform  the  same ;  and  that  the  agreement  and  award  might  be 
made  a  rule  of  Court.  "  And  it  is  hereby  further  agreed  that, 
inasmuch  as  the  said  Company  have  paid  the  full  amount  of  the 
rate  charged  upon  them  in  respect  of  the  before- mentioned  assess- 
ments on  the  several  properties  hereinbefore  described,  if  the 
arbitrator  shall  award  that  the  assessment  on  any  of  such  properties 
shall  be  reduced,  the  amount  so  overpaid  shall  be  credited  to  tlie 
Company  on  account  of  the  next  succeeding  rate.  *And  lastly  it 
is  hereby  agreed  that  the  award  of  the  said  arbitrator  in  reference 
to  the  said  assessment  of  the  16th  of  March,  1850,  shall  regulate  the 
assessment  to  any  future  rates  which  may  be  made  by  the  said 
parish  up  to  the  date  of  such  award ;  and  that  all  payments  made 
by  the  Company  in  respect  of  such  future  rates  shall  be  treated 
and  considered  as  payments  on  account,  in  the  same  manner  as 
the  payment  already  made  in  respect  of  the  present  rate.*' 

The  parties  attended  before  the  arbitrator  and  went  into  their 
proofs;  and  he,  on  29th  April,  1851,  made  and  published  his 
award,  which  was  taken  up  by  the  vestry-clerk  on  behalf  of  the 
vestry.  The  award  assigned  certain  rateable  values  to  the  Com- 
pany's property  subject  to  assessment  in  different  parts  of  the 
parish,  and  concluded  by  a  finding,  that  the  Company  were  over-rated 
by  the  assessment  in  question,  and  that  the  sum  payable  by  them 
should  be  reduced  to  908Z.  Ss,  3d. 

Between  the  date  of  the  agreement  and  that  of  the  award,  two 
other  rates  were  made  (lid.  in  the  pound  on  21st  September,  1850, 
and  lOd.  in  the  pound  on  22nd  March,  1851)  on  the  same  rateable 
value   (27,350/.)   as  the  said  rate  of  16th  March,  1850;  and,  in 
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consequence  of  the  stipulations  in  that  behalf  in  the  agreement  of 
reference,  the  Company  had  paid  the  rate  of  September  2l8t ;  but 
that  of  March  22nd  remained  unpaid.  Calculating  the  amount  of 
the  two  rates  paid  by  the  Company  (16th  March  and  21st  September, 
1850)  on  the  assessable  value  as  reduced  by  the  award,  they  had 
overpaid  to  the  amount  of  1,100Z.  on  those  two  rates,  and  the 
balance  exceeded,  by  418Z.  IBs.,  the  amount  due  on  the  third  rate, 
at  the  reduced  estimate. 

A  committee  of  the  vestry  reported  to  them  (on  25th  June,  1851) 
the  result  of  the  arbitration,  and  recommended  *that  a  payment 
should  be  made  to  the  Company,  and  the  assessment  reconsidered 
at  the  next  rating ;  which  report  the  vestry  adopted.  At  an  inter- 
view some  time  after  the  making  of  the  award,  the  vestry-clerk 
observed  to  the  Company's  solicitor  that  there  was  some  mistake 
in  the  award ;  for  that  the  sum  fixed  thereby  as  payable  by  the 
Company  in  respect  of  the  assessment  differed  from  the  sum  which 
the  rate  would  amount  to  if  calculated  at  Is.  Id.  in  the  pound  on 
the  rateable  value  of  the  several  properties  referred  to  in  the 
award :  but  no  intimation  was  given  that  the  vestry  intended  to 
dispute  the  award.  The  Company's  solicitor,  in  July,  called  upon 
the  vestry-clerk  for  a  settlement  of  the  accounts,  and  proposed 
(July  17th)  to  take  the  figures  at  which  the  arbitrator  assessed  the 
rateable  value  of  the  different  properties,^  and  consider  such  part 
of  the  award  as  referred  to  the  total  amount  immaterial.  The 
vestrymen,  on  July  18th,  served  the  Company  with  a  summons  to 
pay  1,189/.  lis.  9d.,  alleged  to  be  due  on  the  rate  of  March  22nd, 
1851.  The  parties,  in  September,  1851,  attended  before  a  magis- 
trate ;  and  the  vestrymen  contended  that  the  award  was  invalid 
and  the  rate  of  March  22nd  due,  and  that  no  money  had  been  paid 
specifically  in  discharge  of  the  particular  rate.  The  magistrate, 
as  there  was  a  dispute  on  the  award,  declined  to  take  notice  of  it, 
and  issued  a  distress  warrant.  A  seizure  was  made;  and  the 
Company  replevied. 

The  vestry-clerk  made  affidavit  in  answer,  stating  that,  after  the 
last  hearing  before  the  arbitrator,  the  deponent  requested  him  to 
appoint  another  meeting  for  the  purpose  of  enquiring  into  the 
accuracy  of  certain  estimates  and  calculations  which  had  been  put 
in  on  behalf  of  the  Company,  and  which  deponent,  in  his  com- 
munication to  the  arbitrator,  alleged  to  be  erroneous :  that  the 
arbitrator  sent  an  answer  declining  to  make  such  appointment, 
^inasmuch  as  the  Company's  counsel,  to  whom  he  had  spoken, 
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objected  to  a  re-opening  of  the  case :  tbat  the  arbitrator  bad  in  fact 
under-estimated  tbe  Company's  property,  and  that  there  was  a 
mistake  on  the  face  of  the  award,  as  the  arbitrator  therein  made 
the  rateable  value  of  the  Company's  premises  16,468/.,  bat  fixed 
the  rate  payable  in  respect  of  them  at  9082.  88.  Sd.,  which  was  not 
the  correct  amount  at  Is.  Id.  in  the  pound :  that  deponent 
suggested  to  the  Company's  solicitor  that  the  award  should  be 
referred  back  to  the  arbitrator,  which  was  declined  on  l)ehalf  of  the 
Company,  and  they  insisted  that  the  rateable  value,  as  fixed  by  the 
arbitrator,  should  stand,  and  the  amount  of  rate,  as  calculated  by 
him,  be  disregarded :  that  deponent  then  said  that,  if  they  per- 
sisted in  such  refusal,  the  vestry  would  contest  the  validity  of  the 
award,  and  levy  the  last  rate  under  a  magistrate's  summons ;  to 
which  the  Company's  solicitor  answered  that  they  should  then 
replevy  and  try  the  right :  That,  in  May,  1851,  forty  ve8tr3rmen 
were  elected  for  the  parish,  under  stat.  1  &  2  Will.  IV.  c.  60  (Sir 
J.  Hobhouse's  Act),  in  the  room  of  forty  who  then  retired:  "That 
the  said  newly  elected  vestrymen,  without  desiring  to  disturb  the 
arrangements  of  their  predecessors  as  to  any  rates  already  paid  by 
the  said  Company,  declined  to  admit  the  fairness  and  justice  of  the 
assessment  which  the  said  William  Wagstaff  "  (the  Company's 
solicitor)  *^  insisted  the  vestry  was  bound  to  adopt  by  virtue  of  the 
said  award : "  and  that  deponent,  on  18th  July,  1851,  informed 
the  said  W.  W.  *'  that  the  vestry,  as  then  constituted,  disputed  the 
validity  of  the  said  award,  and  had  come  to  the  conclusion  that 
they  were  not  bound  to  adopt  the  construction  of  it  which  he  had 
suggested  on  the  part  of  the  said  Company ; "  and  that  they  had 
determined  to  cause  the  "^Company  to  be  summoned  before  a 
magistrate  for  the  purpose  ''of  trying  the  validity  of  the  said 
award,  and  ascertaining  whether  the  construction  which  the  said 
Company  insisted  should  be  put  upon  the  said  award  was  correct 
or  not."  The  affidavit  then  stated  the  proceedings  on  the  summons, 
and  upon  the  execution  of  the  warrant. 


Crowder,  Bramwell  and  Bagley  now  showed  cause  : 
The  plaintiffs  in  replevin  are  calling  upon  the  Court  to  stay  their 
own  proceedings. 


(Coleridge,  J. :  Both  parties  are  actors.) 

The  ground  of  motion  is  that  the  proceedings  in  contravention  of 
the  award  are  a  breach  of  faith.     It  must  be  admitted  that  the 
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award  stands  unreversed,  no  motion  having  been  made  to  set  it 
aside:  but  the  parishioners  are  not  obliged  to  adopt  it.  The 
vestrymen  who  agreed  to  be  bound  by  it  could  not  bind  their 
successors. 

(Lord  Campbbll,  Gh.  J. :  The  conduct  pursued  is  very  disgraceful 
to  the  parish. 


COLERIDGB,  J. 

such  views?) 


Who  could  deal  with  a  parish  which  acted  upon 


The  vestry  stand  upon  their  right.  They  are  diflferently  constituted 
from  the  vestry  which  consented  to  the  reference,  and  may  consult 
what  appears  to  them  to  be  the  good  of  the  rate  payers.  It  has 
been  decided  that  overseers  cannot  submit  the  amount  of  a  rate 
to  arbitration  without  the  intervention  of  justices :  Thorp  v. 
Cole  (1). 

(Lord  Campbell,  Ch.  J. :  The  question  here  turns  upon  the  good 
faith.  The  Court  constantly  stays  proceedings  against  which  there 
is  no  legal  defence,  because  they  are  against  good  faith. 

GoLBRiDGE,  J. :  By  agreeing  to  a  reference  you  have  led  the 
plaintiffs  out  *of  their  direct  course  of  defence. 


WlOHTMAN,  J.  : 

by  appeal. 


They  would  have  sought  their  remedy  long  since, 


Lord  Campbell,  Gh.  J. :  An  individual  would  have  been  bound 
by  the  agreement  as  the  plaintiffs  seek  to  bind  you  :  a  parish  must 
be  considered  as  a  corporation  for  this  purpose.  You  have  to  con- 
tend that  the  award,  even  if  unobjectionable,  would  not  bind  you. 
As  to  the  good  of  the  rate  payers,  an  arrangement  of  this  kind  may 
be  very  beneficial  to  them,  as  it  was  in  The  Tilehurst  case  (2).) 

The  plaintiffs  would  have  a  right  of  action  on  the  agreement  if  the 
award  were  valid.  They  might  have  appealed  notwithstanding  the 
agreement.  It  is  true  that  the  defendants  have  not  moved  to  set 
the  award  aside  ;  but  there  are  two  modes  of  trying  the  validity  of 
an  award :  to  move  that  it  be  set  aside,  or  to  put  the  opposite  party 
under  the  necessity  of  enforcing  it. 


(1)  41  K.  B.  733  (2  Or.  M.  &  B.  367  ; 
S.  C.  b  Tyr.  1047).  Judgment  affirmed 
in  Ex.  Ch. ;  Thorp  v.  Cole,  41  E.  E.  749 
(1  M.  ft  W.  531 ;  8.  C.  6  Tyr.  1064). 


(2)  Reg.  y.  Great  Western  Railway 
Company,  81  It.  B.  636  (Id  Q.  B.  379, 
1085). 
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(GoLBBiDOE,  J. :  It  is  not  trying  the  validity  of  an  award  to  say 
that  no  award  can  bind  yon. 

Lord  Campbell,  Gh.  J. :  Your  argument  is  that  each  party 
might  have  treated  their  agreement  as  a  nullity,  if  it  suited  their 
interest.) 

That  is  the  legal  argument;  but  the  facts  afford  some  equitable 
ground  for  the  course  taken  by  the  defendants.  The  morality  of 
the  proceeding,  however,  is  not  in  question.  If  the  Court  interfere 
in  this  instance,  will  they  always  interfere  in  similar  cases  ?  Or  at 
what  degree  of  dishonesty  will  they  draw  the  line  ?  It  is  better 
that  some  moral  wrong  should  be  done  in  an  individual  case  than 
that  such  questions  should  recur.  Parties  should  not  be  encouraged 
to  bring  replevin,  and  execute  a  bond,  for  the  direct  purpose  of 
having  their  proceedings  set  aside.  Stat.  3  &  4  Will.  IV.  c.  42, 
s.  39,  renders  a  submission  to  arbitration  irrevocable  (except  as 
there  mentioned)  if  it  can  be  made  a  *rule  of  Court :  but  this  sub- 
mission could  not  be  made  a  rule  of  Court ;  nor  has  there  been  any 
application  for  that  purpose. 

Paahley,  contra  : 

The  submission  to  reference  was  fully  acquiesced  in  by  the  vestry 
in  July,  1850,  and  their  powers,  under  stat.  59  Geo.  III.  c.  xxxix. 
s.  8,  are  entirely  different  from  those  of  an  overseer :  this  case, 
therefore,  is  not  governed  by  Thoi-p  v.  Cole  (i),  which,  moreover, 
does  not  touch  the  question  of  good  faith.  Stat.  1  &  2  Will.  IV. 
c.  60,  under  which  the  vestry  are  elected,  does  not  affect  this  case : 
the  right  of  appeal  to  the  vestry  and  from  them  to  the  Sessions, 
under  s.  59  of  the  local  Act,  remained  unaltered. 

(Patteson,  J. :  The  Company  have  paid  the  whole  rates  of  March 
and  September,  1850.) 

{Pashley  was  then  stopped  by  the  Court.) 

Lord  Campbell,  Gh.  J. : 

This  rule  must  be  absolute.  The  conduct  of  the  parish  has  been 
extremely  disreputable.  The  agreement  entered  into  was  most 
advantageous  for  the  parishioners  and  for  the  Company :  the 
stipulation  for  payment  of  a  certain  sum,  to  be  credited  to  the 

(1)  41 ILE.  733  (2  Or.  M.  &  B.  367;  S.  C.  6  Tyr.  1047). 
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Company  in  their  ultimate  account  with  the  parish,  was  a  reason- 
able one,  and  to  be  enforced  if  we  possibly  can  do  so.  The  parish 
deprived  the  Company  of  their  appeal,  and  inveigled  them  into  a 
wrong  course,  if  the  vestry  did  not  intend  to  go  through  with  the 
reference.  An  award  is  made,  showing  that  the  Company  have  over- 
paid :  then  the  vestry  determine,  not  that  they  will  move  to  set 
aside  the  award,  but  that  they  will  hold  the  proceeding  at  defiance : 
and  they  distrain  for  a  rate  made  pending  the  reference,  on  the 
scale  of  *the  former  assessment.  The  conduct  is  most  dishonour- 
able :  and  the  only  question  is  upon  our  right  to  interpose.  I  think 
that  we  have  that  right,  on  the  ground  that  the  vestry  have 
deprived  the  Company  of  an  appeal,  and  that  it  was  a  violation  of 
their  agreement  to  institute  such  proceedings  as  have  brought 
about  the  action  which  we  are  now  called  upon  to  stay.  Under 
the  peculiar  circumstances  of  the  case,  this  rule  must  be  absolute. 


London 

and  nouth 

VVkstbbn 

Railway 

Company 

Bedford. 


[  ♦988  ] 


Patteson,  J. : 

Without  deciding  whether  or  not  this  agreement  bound  the 
present  vestry,  I  think  it  clear  that,  under  the  circumstances  which 
have  taken  place,  the  rule  ought  to  be  absolute. 

COLSBIDOB,  J.  : 

There  are  cert-ain  instances  in  which  the  Courts  have  interfered 
when  proceedings  have  been  taken  in  violation  of  good  faith  :  and, 
if  ever  there  was  a  case  for  such  interference,  it  is  this.  By  the 
transaction  stated  to  us,  the  vestry  have  gained  an  opportunity  of 
making  a  rate  without  appeal.  Can  they  now  depart  from  the 
terms  held  out  at  that  time,  and  say  that  the  Court  shall  not 
interpose  ? 


WlOHTMAN,  J. : 

This  is  in  form  an  action  at  the  suit  of  the  Company ;  but  it  may 
be  treated  as,  in  effect,  an  action  by  the  parish  to  enforce  a  rate. 
The  very  ground  on  which  we  have  interfered  in  former  cases  to 
stay  proceedings  is  that  the  party  applying  had  no  legal  redress, 
but  would  be  subject  to  injustice  by  a  breach  of  faith  if  the  action 
went  on.  Here  the  defendants  have  acquired  a  benefit  at  the 
expense  of  the  Company,  which  they  would  not  have  had  but  for 
the  transaction  which  they  are  seeking  to  annul. 

litde  absolute. 


766  1852.    Q.  B.     17  Q.  B.  989—990.  (r.r. 

1862.  DRIVER  V.   THOMAS   BURTON. 

JanAd^27.  ^^^  ^  ^  989—994 ;  S.  C.  21  L.  J.  a  B.  157.) 

[  989  ]  A.  applied  to  D.  and  8.,  who  were  in  partnenhip,  for  a  loan.     D.  and  S. 

gave  him  an  acceptance  by  D.  alone ;  and  A.  signed  an  acknowledgment, 
in  which  he  declared  that,  if  he  diBOOunted  D.*8  aooeptanoe,  he  would  remit 
his  own  acceptance  to  D.  and  8.  A.  did  get  D.'s  acceptance  discounted, 
but  did  not  remit  his  own  acceptance.  D.  was  afterwards  sued  by  the 
holder  of  his  acceptance,  and  paid  the  amount  out  of  the  partnership 
funds : 

Held,  that  D.  was  entitled  to  sue  A.  for  money  paid  to  his  use,  upon  an 
implied  contract  by  A.  to  indemnify  him,  arising  upon  T).  being  compelled 
to  pay  the  acceptance :  and  that  S.  need  not  join  in  such  action,  although, 
if  an  action  had  been  brought  against  A.,  on  the  written  agreement,  for  not 
remitting  the  cross  acceptance,  8.  must  then  have  been  a  co-plaintiff. 

Assumpsit  for  money  paid,  and  on  an  accoant  stated.  Plea, 
Non  (usumpsit.    Issae  thereon. 

On  the  trial,  before  Lord  Campbell,  Gh.  J.,  at  the  London  sittings 
after  last  Trinity  Term,  it  appeared  that  the  plaintiff  and  a  person 
named  Sheppard  were  in  partnership  together:  and  that,  in 
November,  1850,  the  defendant's  son  applied  to  them  for  a  loan  of 
1002.  The  plaintiff  gave  him  a  bill  accepted  by  the  plaintiff  alone  ; 
and  defendant's  son  signed  the  following  memorandum  : 

"  Southampton,  November  24tb,  1850. 
**  I  hereby  acknowledge  that  I  have  received  from  Messrs.  Driver 
and  Sheppard  Mr.  Driver's  acceptance  for  one  hundred  poands 
(1002.)  at  three  months  from  this  date ;  and,  in  case  I  discount  it  in 
town,  I  will  remit  them  my  acceptance  for  the  same  amount  and 
at  four  months. 

"  Pro  Thomas  Burton.    Frbderick  Burton." 

The  defendant  got  the  plaintiff's  acceptance  discounted,  but  did 
not  remit  his  own.  The  plaintiff  was  sued  upon  bis  acceptance  by 
a  third  party,  who  was  the  holder ;  and  he  paid  the  amount  out  of 
the  partnership  funds.  He  then  brought  the  present  action  to 
recover  such  amount.  It  was  objected  that  Sheppard  should  have 
been  a  co-plaintiff,  and  also  that  an  action  for  money  paid  did  not 
lie.  The  Lord  Chief  Justice  directed  a  nonsuit  to  be  entered, 
[*990]  leave  being  reserved  to  the  plaintiff  to  move  to  *set  aside  the 
nonsuit,  and  to  enter  a  verdict  for  the  plaintiff. 

Wat807i,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  accord- 
ingly.   In  this  Term  (l). 

(1)  January    13th.       Before  Lord  Campbell,   Ch.  J.,  Patteeon,  Coleridf^e 
and  Wightman,  JJ. 
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Knoicles  and  Dodsworth  bliowed  cause :  Driver 

V, 

The  action  should  have  been  by  Driver  and  Sheppard  jointly.  Burton. 
The  present  action  assumes  an  implied  agreement  between  the 
plaintiff  and  the  defendant,  that  the  defendant  should  repay  to  the 
plaintiff  the  amount  of  his  acceptance.  But,  first,  it  is  clear,  upon 
the  evidence,  that  such  implied  agreement,  if  it  existed  at  all,  was 
not  between  the  plaintiff  and  the  defendant  alone,  but  between  the 
plaintiff's  firm  and  the  defendant.  The  acceptance  was  by  Driver 
alone ;  but  it  was  given  in  consequence  of  an  application  to  Driver 
and  Sheppard.  The  effect  of  the  transaction  is  the  same  as  if 
Driver  and  Sheppard  had  given  the  acceptance  of  any  third  party. 
Secondly,  such  implied  agreement  would  arise  only  upon  Driver 
having  to  pay  the  amount  of  his  acceptance ;  but  it  is  paid,  not  out 
of  Driver's  money,  but  out  of  the  partnership  funds.  The  action, 
therefore,  ought  to  be  by  both  partners  jointly,  inasmuch  as  they 
have  a  joint  interest  and  a  joint  liability:  Slingsby's  case  (i), 
Osborne  v.  Harper  (2),  Anderson  v.  Martindale  (3).  The  non-joinder 
of  Sheppard  is  not  a  merely  technical  point :  if  Sheppard  had  joined, 
the  defendant  would  have  been  able  to  plead  a  set-off  against  the 
firm,  which  he  is  now  precluded  from  doing.  Moreover,  an  action 
for  money  paid  does  not  lie  under  these  circumstances.  *Any  [  •99i  ] 
implied  agreement  is  destroyed  by  the  special  agreement  contained 
in  the  memorandum  signed  on  behalf  of  the  defendant ;  and  it  is 
upon  that  special  agreement  by  the  defendant  to  remit  his 
acceptance  that  the  action  should  have  been  brought :  Buckler  v. 
Buttivant  (4). 

(CoLBRiDOB,  J. :  The  special  agreement,  on  the  face  of  it,  is  with 
another  party.) 

The  consideration  upon  which  the  acceptance  of  the  plaintiff  is 
given  is  the  remitting  of  the  defendant's  acceptance ;  the  implied 
agreement,  therefore,  to  repay  the  amount  of  the  plaintiff's  accept- 
ance is  excluded,  and  an  action  for  money  paid  will  not  lie. 
Toussaint  v.  Marti7inant  (6)  is  in  point.  It  is  true  that  in  the  present 
case  the  cross  acceptance  was  not  given  as  in  Buckler  v.  Buttivant  (4) ; 
but  the  result  of  the  special  agreement  to  give  a  cross  acceptance  is 
the  same  as  in  that  case ;  the  action  can  be  only  upon  such  special 
agreement. 

(1)  5  Co.  Bep.  18  b.  (4)  3  East,  72. 

(2)  7  R.  R.  696  (5  East,  225).  (5)  2  T.  R.  100. 
(;^)  6  R.  R.  334  (1  East,  497). 
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Drivbb  Watson  and  Maynard,  cofitrd  : 

r. 
Burton.  The  plaintiff  is  entitled  to  sae  alone.     The  money  was  paid  by 

him  to  discharge  his  own  separate  liability.  It  is  contended  that  the 
action  can  be  brought  only  by  those  with  whom  the  original  con- 
tract was  made.  But  that  is  not  so  ;  if  the  acceptance  had  been 
given  by  Driver  and  Sheppard,  and  Driver  alone  had  been  compelled 
to  pay,  Driver  might  have  sued  alone.  Osborne  v.  Harper  (i)  is  not 
in  point :  there  was  no  joint  payment  here.  The  party  who  paid 
the  amount  of  the  acceptance  was  Driver  alone,  although  he  drew 
upon  the  partnership  account. 

(Lord  Campbell,  Gh.  J.:  Is  it  not  practically  the  same  as  if 
both  partners  had  paid?) 

The  money  was  paid  out  of  the  partnership  account;  but  it 
[  •i>i»2  ]  was  paid  to  discharge  *Driver's  liability  only.  The  action  was 
against  him  alone ;  he  had  no  defence,  and  paid  the  money  out 
of  a  fund  which  was  under  his  controul.  The  nature  of  that  fund 
is  not  material ;  the  real  question  is  whose  liability  was  discharged 
by  the  payment. 

(Lord  Campbell,  Gh.  J. :  If  it  was  a  separate  transaction  with 
Driver,  it  would  not  signify  with  whose  money  the  payment 
was  made.) 

It  is  a  separate  transaction  as  regards  the  acceptance,  though  not 
as  regards  the  special  agreement. 

(Lord  Campbell,  Ch.  J. :  As  between  Driver  and  the  holder  of 
the  acceptance.  Driver  alone  was  liable ;  as  between  Driver  and 
the  defendant.  Driver  appears  to  have  acted  with  Sheppard 
throughout.) 

That  may  be  so;  but  the  plaintiff  is  not  suing  upon  the  special 
agreement.  It  is  contended,  but  not  correctly,  that  the  action 
should  have  been  upon  such  special  agreement,  and  that  an 
action  for  money  paid  will  not  lie.  An  action  for  money  paid 
lies  in  three  cases :  first,  where  the  plaintiff  pays  at  the  request 
of  the  defendant;  secondly  where  the  plaintiff  (as  here)  pays, 
by  compulsion,  a  debt  for  which,  as  between  himself  and  the 
defendant,  the  defendant  is  primarily  liable ;  thirdly,  where,  there 
being  no  original  debt,  the  plaintiff  is  compelled  by  the  wrongful 
act  of  the  defendant  to  pay.  The  acceptance  of  Driver  was, 
(1)  7  E.  B.  696  (5  East,  225). 
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substantially,  an  accommodation  acceptance,  the  consideration  upon       Dbivbb 
which  it  was  given  having  failed.     The  defendant  agreed  to  give      buktok. 
a  cross  acceptance  by  way   of   indemnity.     He  did   not   do  so : 
and  he  was  therefore  bound  to  pay  the  amount  of  Driver's  accept- 
ance upon  its  maturity.     He  did  not  pay  it ;  and  Driver  was  con- 
sequently compelled  to  pay  that  which  the  defendant  ought  to  have 
paid.     The  defendant  is  therefore  liable  to  an  action  for  money  paid, 
at  the  suit  of  Driver.     The  default  of  the  defendant  in  not  remitting 
his  cross  ^acceptance  destroyed  tlie  special  contract,  and  created  an       [  *d^3  ] 
implied  contract  to  indemnify  Driver  for  his  compulsory  payment. 

(Lord  Campbell,  Ch.  J. :  I  understand  you  to  say  that,  if  the 
defendant  had  given  his  cross  acceptance,  he  would  not  have  been 
bound  to  take  up  Driver's.) 

That  is  80.  When  he  failed  to  give  his  cross  acceptance,  and  the 
plaintiff  was  thereupon  compelled  to  pay,  the  implied  contract 
arose :  Bleaden  v.  Charles  (i),  Asprey  v.  Levy  (2)  (recognized  in 
Hooper  v.  Treffry  (a) ). 

(LoBD  Campbell,  Ch.  J. :  It  is  much  the  same  case  as  where  a 
lessee  assigns,  and  the  lessor,  through  default  of  the  assignee,  is 
compelled  to  make  a  payment  which  the  assignee  should  have 
made.) 

In  that  case  the  lessor  may  have  an  action  for  money  paid  against 
the  assignee,  provided  there  was  no  original  obligation  on  the 
lessor  to  pay.  The  rule  appears  in  Spencer  v.  Pariij  (4).  It  is 
objected  that  there  was  no  privity  between  the  plaintiff  and  the 
defendant.  But  the  decision  in  Hooper  \.  Treffry  (3)  shows  that  the 
fact  of  the  plaintiff's  acceptance  being  given  to  the  defendant  at  his 
request  creates  a  sufficient  privity  between  the  two.  As  to  the 
argument  that  the  defendant  cannot  plead  a  set-off,  owing  to  the 
non-joinder  of  Sheppard,  it  is  clear  that  he  could  not  at  any  rate 
have  pleaded  it  upon  the  present  contract,  which  is  simply  a 
contract  to  indemnify. 

Cur.  adv.  vult 

LoBD  Campbell,  Ch.  J.,  on  a  subsequent  day  of  the  Term  (January 
27th),  delivered  judgment: 

The  defendant  wanted  an  advance  of  money  from  Driver  and       [  9J>4  ] 
Sheppard.     They,  instead  of  money,  sent  him  an  acceptance  of 

(1)  7  Bing.  2^6.  (3)  74  E.  B.  578  (1  Ex.  17). 

(2)  73  R.  R.  738  (16  M.  &  W.  861).  (4)  3  Ad.  &  El.  331 . 
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Driver  Driver  alone.  The  defendant  agreed  that  if  he  discoanted  that 
Burton.  acceptance  he  would  give  his  own  acceptance  to  Driver  and  Sheppard. 
He  did  discount  Driver's  acceptance,  but  did  not  give  his  own. 
Afterwards  Driver  was  sued  by  a  holder  on  his  acceptance,  and  paid 
the  money  out  of  the  funds  of  Driver  and  Sheppard.  He  then 
brought  this  action  against  the  defendant  for  money  paid.  The 
question  is,  whether  Sheppard  ought  to  have  been  a  co-plaintiff. 

If  this  had  been  an  action  on  the  agreement  itself,  doubtless 
Sheppard  must  have  been  joined  as  a  plaintiff.  But,  when  the 
defendant  refused  to  give  his  acceptance  according  to  the  agree- 
ment, it  appears  to  us  that  the  acceptance  of  Driver  became  one 
without  consideration  for  the  accommodation  of  the  defendant ;  and 
thereupon  a  new  implied  contract  arose  by  law  on  the  part  of 
the  defendant  to  indemnify  the  accommodation  acceptor,  that  is, 
the  plaintiff  Driver  alone.  He  alone  could  be  liable  to  the  holder 
of  the  bill ;  and  he  alone  was  sued :  and,  although  the  money  he 
paid  to  take  up  his  acceptance  was  that  of  himself  and  Sheppard, 
yet  we  think  that  it  was  his  payment  as  much  as  if  he  had  borrowed 
the  money  from  his  bankers  or  any  stranger. 

If,  under  the  new  state  of  things,  when  the  defendant  had  refused 
to  give  his  acceptance,  he  had  in  fact  requested  Driver  and  Sheppard 
to  take  up  Driver's  acceptance,  he  might  have  been  liable  to  both 
for  money  paid :  but,  in  the  absence  of  any  such  request,  we  think 
that  the  legal  right  to  sue  for  money  paid  must  depend  on  the  legal 
liability ;  and  that  was  in  Driver  alone. 

RuU  absolute. 


*»^2.  REEVES  V.  WHITE  (I). 

Jan.  16,20,  ^   ^ 

29.  (17  Q.  B.  995—1017 ;  S.  C.  21  L.  J.  a  B.  169;  16  Jur.  637.) 


[995  ] 


Declaration,  in  covenant,  set  out  an  indenture  of  mortgage  between  the 
trustees  of  a  Benefit  Building  Society  and  defendant,  a  member,  by  which, 
in  consideration  of  600/.,  appropriated  and  paid  to  defendant  in  respect  of 
his  shares,  defendant  mortgaged  certain  land  to  the  trustees,  for  the  uw 
and  benefit  of  the  Society,  and  covenanted  to  observe  all  the  rules  of  the 
Society,  and  to  make  all  payments,  in  respect  of  his  shares,  which  were 
required  by  the  said  rules.  Breaches :  1 ,  that  defendant  did  not  pay  certain 
monthly  instalments,  according  to  rule  19 ;  2,  that  he  did  not  pay  the 
subscriptions  upon  his  said  shares,  according  to  rule  13 ;  3,  that  he  did  not 
pay  certain  fines  incurred  by  him,  under  rules  13  and  14,  by  non-payment 
of  the  said  instalments  and  subscriptions. 

Pleas :  1,  That  rule  33  provided  that  *'  the  directors  shall  decide  upon  all 
disputes  that  may  arise  between  this  Society  and  any  member,"  *'  respecting 

(1)  Cited,  Callaghany.  Dijlwin(lS69)      110;  HuckU  v.  WiUon  (1877)  2  C.  P.  D. 
L.  B.  4  C.  P.  288,  294,  38  L.  J.  M.  0.      414,— A,  0. 
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Whitb. 


the  construction  of  or  any  omission  in  these  rules,  or  respecting  any  other  RKkves 
matter  relating  to  this  Society  and  such  memher ;  *'  **  and  the  decision  of  ^^j^ 
the  dii-ectors,  if  satisfactory  to  both  parties,  shall  be  conclusive ;  but,  if  not 
satisfactory  such  dispute  shall  be  refen-ed  to  arbitrators,  pursuant  to  stat. 
10  Geo.  lY.  c.  56,  s.  27(1).  That  the  causes  of  action  were  matters  in 
dispute  between  the  Society  and  defendant  as  a  member,  respecting 
matters  relating  to  the  Society :  that  arbitrators  were  duly  appointed 
Qooording  to  the  said  rules,  and  continued  to  be  arbitrators  thenceforth  &c. : 
and  that  defendant  never  had  notice  of  or  assented  to  any  decision  of  the 
directors,  and  had  always  been  ready  and  willing,  as  the  directors  and  the 
plaintiffs  well  knew,  to  refer  the  said  matters  to  the  said  arbitrators. 
Verification. 

2.  That  rule  18  declared  That,  before  any  member  should  be  allowed  to 
receive  the  amount  of  the  appropriation  mentioned  in  the  rule,  he  should 
deliver  to  the  manager  a  statement  in  writing  containing  the  nature  and 
situation  of  the  premises  intended  to  be  offered  as  security,  and,  if,  after  a 
survey,  and  report  made  to  the  directors,  they  were  satisfied  that  the 
premises  were  sufficient  security,  they  should  have  the  title  examined  and 
approved,  and  then  200/.  should  be  advanced  by  the  Association  upon  the 
member  executing  a  mortgage  to  them  of  the  property  purchased  by  the 
appropriation,  or  other  property.  That  rule  19  provided  that,  if,  after 
execution  of  a  mortgage,  a  member  failed,  for  six  monthly  nights,  to  pay 
and  observe  all  subscriptions,  payments  and  regulations,  the  directors 
should  appoint  a  person  to  collect  the  rents  and  profits  of  the  premises ;  and, 
if  these  were  insufficient,  or  if  the  member  refused  to  allow  or  empower 
such  collection,  or,  if  required,  himself  to  collect  and  pay,  the  directors 
were  empowered  to  sell  the, property  mortgaged.  That  the  present  causes 
of  action  were  in  respect  of  subscriptions  and  other  payments,  due  from 
defendant  for  more  than  six  calendar  months  after  the  execution  by  him, 
as  a  member,  of  the  mortgage  deed :  and  that  defendant,  after  his  execution 
of  the  deed,  neglected  for  six  monthly  nights  to  pay  and  perform  his 
subscriptions,  payments  and  regulations.  That  the  mortgaged  premises 
always  had  been  and  were  sufficient  security :  and  that,  if  the  directors  had 
appointed  a  pei-son  to  collect  the  rents  and  profits,  the  proceeds  would  have 
sufficed  to  discharge  all  costs  of  collection,  and  reimburse  to  the  Association 
all  the  said  subscriptions  and  other  payments.  And  that  defendant  had 
always  been  ready  and  willing  to  allow  and  empower  such  collection ;  but 
that  neither  the  directors  nor  the  trustees  had  appointed  any  person  to 
collect  the  said  rents  and  profits,  or  required  defendant  to  collect  them 
himself.    Verification. 

Beplication  to  plea  1,  That  the  rules  were  duly  certified,  allowed  and 
enrolled,  and  the  first  meeting  of  the  Society  after  such  enrolment  was  held, 
before  defendant  became  a  member  or  executed  the  mortgage  deed.  That, 
by  accident,  mistake  and  oversight  on  the  part  of  the  Society  and  its  officers 
and  members,  no  arbitrators  were  elected  or  appointed,  according  to  rule  33, 
at  such  meeting  or  afterwards;  and  that,  when  defendant  became  a 
member,  and  when  the  causes  of  action  accrued,  and  at  the  commencement 
of  this  suit,  there  were  no  arbitrators  to  whom  any  such  matters  as  men- 
tioned in  the  said  rule  could  be  referred.  Without  this,  that  arbitrators 
were  duly  appointed  &c. : 

Held,  on  demurrer  to  the  replication  to  plea  1 : 

1.  That   the    declaration    showed  a    right  of   action  in  plaintiffs    as 
(1)  Friendly    Societies    Act,    1829,      c.   32,   which   incorporates    this  Act 

repealed  by  18  &  19  Vict.  0.  63,  S.1,  but      so   far    as    applicable     to    Building 

without  reference  to  6  &  7  WiU.  IV.      Societies.— A.  0. 
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Rkbvbs  trustees,  under  staU  6  &  7  Will.  IV,  c.  32,  s.  4  (1),  and  10  Geo,  IV.  c  56. 

V.  s.  21  (2) : 

^^^'*'*'  2.  That  plea  1  was  good,  inasmucli  as  the  siimmaiy  remedy  provided  by 

the  statutes  for  the  settlement  of  disputes  by  arbitration  is  exclusive,  and 
ousts  the  superior  Courts  of  jurisdiction : 

3.  That  the  traverse,  in  the  replication  to  plea  1 ,  of  the  allegation  that 
arbitrators  had  been  duly  appointed,  was  a  sufficient  answer  to  the  plea. 

Held,  also,  on  demurrer  to  plea  2,  That  plaintiffs  were  entitled  to  judg- 
ment, inasmuch  as  the  power  to  collect  rents,  or  to  sell,  given  to  the 
directors  by  rule  19,  did  not  prevent  bringing  an  action  on  the  express 
covenant  to  pay  the  subscnptions. 

Covenant.  The  declaration  stated  that,  after  the  passing  of 
[  *99G  ]  Stat.  9  &  10  Vict.  c.  27  (3),  the  above  named  *  Association,  being  a 
Benefit  Building  Society,  was  formed  and  established  in  parsuance 
of  the  statutes  then  in  force,  and  then  made  certain  rules  for  its 
government,  which  were  afterwards  duly  certified,  allowed  and 
entered,  in  pursuance  of  the  statutes  in  that  behalf;  and  which 
said  rules  &c.  The  count  then  recited  certain  of  the  roles, 
as  follows. 

5.  That  the  first  meeting  of  this  Society  should  be  held  to  receive 
subscriptions  and  other  moneys  on  the  11th  February,  1847,  at  the 
Literary  Institution,  Borough  Boad,  in  the  county  of  Surrey, 
where  the  future  meetings  of  the  Society  were  to  be  held  on  the 
second  Thursday  in  every  succeeding  month  between  the  hours 
of  seven  and  nine  o'clock  in  the  evening,  or  at  such  other  times 
and  places  as  the  board  of  directors  might  from  time  to  time 
appoint;  but,  should  the  last  meeting  fall  on  Christmas  Day, 
the  subscriptions  &c.  should  be  payable  on  the  following  day. 

6.  That  all  deeds,  writings,  and  securities  to  and  from  the  Society 
should  be  made  and  taken  in  the  names  of  the  trustees.  That, 
when  the  trustees  should  be  required  to  commence  or  defend  any 
action,  suit,  or  prosecution  in  law  or  equity,  they  should  receive  at 
the  expense  of  the  Society  a  bond  of  indemnity  from  the 
directors,  who  were  thereby  empowered  to  execute  the  same  at 
the  cost  and  liability  of  that  Society. 

13.  That  each  member  should,  at  the  first  monthly  meeting  of 
the  Association,  pay  his  or  her  subscription  of  lis.  upon  each  share, 
and  should,  upon  every  subsequent  monthly  meeting,  pay  the  said 
subscription,  together  with  all  fines  which  might  be  levied  upon 

(1)  Bepealed  by  Building  Societies  Building  Sodetiee  Act,  1894  (57  it  58 

Act,  1874  (37  &  38  Vict.  c.  42)  s.  7,  Vict.  c.  47),  s.  25  (2).— A.  C. 

except  as  to  subsisting  societies  until  (2)  See  note  (1),  p.  771. 

incorporated  and  as    to  all  societies  (3)  Bepealed  by  18  &  19  Vict  c.  63, 

certified  thereunder  after  1866  by  the  s.  1. 
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him  or  her ;  and  thai;  each  member  neglecting  so  to  do  be  fined       Bebyes 
according  to  the  fines  for  omission  set  forth  in  *the  14th  rule ;  and  for       white. 
the  seventh  and  each  following  month  the  further  sum  of  28.  per       [  *997  ] 
share.    That,  when  the  fines  to  be  imposed  by  those  rules  should 
amount  to   lOir.  or   upwards   per  share,    the   member  in   arrear 
should   pay   fines   upon    such   arrear  of  fines  in  the  proportions 
set  forth  by  the  14th  rule. 

14.  That  every  member  neglecting  or  refusing  to  pay  his  or  her 
subscription  by  the  day  or  time  appointed  should  be  fined  6d.  for 
the  first  month,  6(^.  for  the  second  month,  and  so,  should  the  fine 
be  continued,  6d.  per  month  for  each  subscription  in  arrear  for  six 
months,  and  for  the  seventh  and  following  months  28.  per  share. 
That,  if  any  member  should  be  in  arrear  in  respect  of  his  or  her 
subscription,  return  of  appropriations,  or  fines,  for  more  than  one 
month,  every  payment  after  of  such  member,  if  not  sufficient  to 
discharge  the  whole  amount  thereof,  should  be  applied  first  to  the 
liquidation  of  what  should  be  owing  for  the  first  month,  and  then  in 
discharge  of  the  arrear  of  each  succeeding  month.  The  amount  of 
fines  for  the  non-payment  should  for  every  share  be  in  the  same 
ratio  as  such  instalments  should  bear  to  the  monthly  subscriptions 
payable  on  an  original  share. 

17.  That,  at  least  a  month  before  the  money  at  the  bankers' 
should  be  expected  to  amount  to  200Z.,  an  appropriation  of  that 
sum  should  be  made  in  the  manner  particularly  described  in  the 
said  rule.  That  every  member  holding  one  share  of  80Z.  should,  on 
such  share  being  drawn  as  the  share  to  the  holder  of  which  an 
appropriation  was  to  be  made,  take  up  one  share  and  a  half  more 
to  make  up  the  amount  of  2001. ;  and  every  member  holding  half  a 
share  of  401.  should,  on  its  being  so  drawn,  take  up  three  quarters 
of  a  share  more  to  make  up  the  amount  of  1002.,  and  in  the  like 
manner  in  proportion  for  quarter  shares  when  drawn  ;  which  sums 
were  to  be  advanced  as  set  forth  in  the  following  rules ;  and  that 
the  subscriptions  for  such  two  shares  and  a  half  should  be  at  the 
rate  of  22.  4$.  4d.  per  month  for  the  advance  of  200L,  and  for  the 
advance  of  lOOZ.  it  should  be  11.  28.  2d.  per  month. 

18.  That,  before  any  member  should  be  allowed  to  receive  the 
amount  of  such  appropriation,  he  or  they  should  deliver  or  cause  to 
be  delivered  to  the  manager  a  statement  in  writing  containing  the 
nature  and  situation  of  the  premises  intended  to  be  offered  for 
the  security  thereof,  according  to  a  form  annexed  to  the  said  rules, 
and  such  security  should  be  examined  and  approved  of  in  manner 
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RKSVK8  in  the  said  rules  mentioned  (see  the  second  plea) ;  and  the  said  sum 
WiuTE.  of  200/.  should  be  advanced  out  of  the  Society's  money  in  the  hands 
of  the  bankers  of  the  Association,  provided  such  member  should 
execute  a  mortgage  of  the  property  purchased  by  the  appropriation, 
or  some  other  property  of  sufficient  value,  to  the  Society,  and  deposit 
tlie  same  and  all  other  necessary  title  deeds  relating  thereto  with 
the  trustees  as  security  for  the  repayment  of  the  said  sum  of  200Z., 
with  such  other  sums  as  by  those  rules  were  required  to  be  paid. 
[  1*98  ]  19.  That  the  mortgage  deed  should  be  to  secure  to  the  Society 

the  payment,  by  the  member  receiving  the  appropriation,  of  the 
sum  of  20/.  per  year  towards  the  repayment  of  200L  advanced 
upon  his  shares,  until  the  whole  sum  of  200Z.  should  be  returned ; 
and,  until  such  sums  were  paid,  the  whole  of  the  writings  and 
deeds  of  the  property  should  be  in  the  custody  of  the  Society ;  the 
payments  to  be  made  monthly ;  during  the  time  of  paying  the  2M. 
per  year  or  any  larger  sum  in  proportion,  the  member  should 
continue  to  pay  his  or  her  subscription  of  11«.  per  month  the  same 
as  though  he  had  not  received  his  appropriation.     (See  p.  778,  pott.) 

86.  That  the  word  '*  trustees"  should  mean  such  persons  as  should 
be  appointed  to  hold  such  office  for  the  time  being.  The  word 
**  month  "  should  mean  a  calendar  month. 

87.  That,  when  the  purposes  of  that  Society  should  have  been 
completed  by  each  of  the  shares  having  obtained  its  appropriation, 
the  appropriations  should  terminate :  That  the  whole  of  the  money 
subscribed  for  each  share  should  be  returned  to  the  shareholders  or 
to  their  executors  or  administrators  in  the  following  manner.  Those 
members  who  should  have  fully  repaid  the  200/.  should  be  at  liberty 
to  draw  quarterly  for  the  amount  of  their  subscriptions  paid  into 
the  Society,  in  the  same  order  as  the  shares  were  drawn,  except  as 
after  mentioned ;  and,  after  satisfaction  of  the  shares  of  the  said 
members,  the  amount  of  subscriptions  due  to  each  of  those  members 
who  should  not  have  fully  repaid  the  200/.  should  be  set  off  from 
time  to  time  as  so  much  money  paid  on  account  of  the  latter  part  of 
the  said  200/. :  thus  the  member  who  should  obtain  his  property  at 
the  end  of  twelve  years  would  then  be  entitled  to  receive  from  the 
Society  about  80/.,  which  sum  ot  80/.,  being  deducted  from  the  200/., 
would  leave  a  balance  of  120/.,  which  the  said  member  would  pay 
oil  in  four  years.  The  whole  of  the  subscriptions  were  to  be  thus 
returned,  with  the  exception  of  8«.  6d.  per  annum  from  each  member, 
which,  together  with  whatever  interest  should  be  received  from  the 
bankers,  and  all  fines  paid  in  obedience  to  the  rules,  should  be 
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appropriated  to  the  paying  of  the  necessary  expenses  of  the  Society.       Rrbvbb 

If,  from  any  unforeseen  loss  or  damage  that  might  be  sustained  by      whitk. 

the  Society,  it  should  appear  that  that  sum  is  insufficient  for  the 

defrayment  of  the  expenses  of  the  Association,  it  should  be  lawful 

for  the  deficiency  to  be  made  up  by  a  proportionate  deduction  from 

the  returned  subscriptions;  and  that  then  three  fourths  in  number 

of  the  members  present  at  any  meeting  convened,  by  giving  seven 

days'  notice  to  each  member,  should  have  full  power  to  declare  that 

Association  at  an  end,  and  all  the  accounts  should  be  finally  closed, 

and  such  resolution  should  be  effectual  at  law  and  in  equity  as 

a  release  from  all  the  members. 

The  count  then  proceeded  to  allege :  That,  at  the  time  of  the 
making  by  defendant  of  the  indenture  next  mentioned,  Joseph 
Sterry  and  Joseph  Hunt  were  *the  trustees  of  the  Society,  and  [  *999  ] 
thereupon,  to  wit  on  29th  September,  1849,  by  indenture  of  mort- 
gage, between  defendant  of  the  one  part,  and  the  said  J.  S.  and 
J.  H.  (therein  described  as  trustees  &c.)  of  the  other  part,  after 
reciting  that,  in  accordance  with  the  rules  of  the  said  Society,  the 
defendant  having  become  a  member  of  the  said  Society,  the  sum  of 
600/.  had  been  duly  appropriated  to  him  in  respect  of  his  shares  in 
the  Society,  by  way  of  loan,  to  be  repaid  as  in  the  said  indenture 
after  mentioned  :  and  further  reciting  that,  the  directors  of  the  said 
Society  being  prepared  to  pay  defendant  the  said  6002.  in  respect  of 
the  said  shares,  he  had  requested  them  to  advance  him  the  same, 
and  defendant  had  proposed  to  grant  the  release  therein  contained 
by  way  of  mortgage  to  the  trustees  of  the  said  Society  pursuant  to 
the  rules  of  the  said  Society :  it  was  witnessed  that,  in  consideration 
of  the  premises  mentioned  in  the  indenture,  and  of  the  sum  of  600/. 
to  the  defendant  paid  by  the  said  J.  S.  and  J.  H.  as  such  trustees, 
defendant  did  thereby  grant,  bargain,  sell,  alien  and  release  to  J.  S. 
and  J.  H.,  their  heirs  and  assigns,  all  that  piece  or  parcel  of  land 
&c.  upon  certain  mortgage  trusts  therein  contained  :  And  defendant 
did  thereby,  for  himself,  his  heirs,  executors,  SiC,  covenant  and 
agree  with  J.  S.  and  J.  H.,  their  heirs  and  assigns,  and  their 
successors,  trustees  for  the  time  being  of  the  said  Society,  that  he, 
defendant,  his  heirs,  executors,  &c.,  would  at  all  times  thereafter 
make  the  several  payments,  and  perform  all  the  rules  of  the  said 
Society,  in  respect  of  the  said  shares  or  otherwise  on  his  or  their 
part  to  be  made  and  performed :  which  said  indenture  was  and  is  a 
security  to  the  said  Society,  and  was  taken  in  the  names  of  the 
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Reeves  trustees  aforesaid  for  the  use  and  benefit  of  the  said  Society, 
White.  pursuant  to  the  said  *rule8.  That  the  said  Society  had  continued 
[  *iooo  ]  from  the  establishment  thereof,  and  during  all  that  time  had  been 
entitled,  to  have,  and  had  had,  the  benefit  of  the  statutes  provided 
for  the  establishment  and  regulation  of  Benefit  Building  Societies  ; 
and  during  all  that  time  the  said  monthly  meetings  had  been  duly 
holden;  and  the  rules  had  from  the  making  thereof  continued  in 
force  ;  and  the  purposes  of  the  said  Society  had  not  been  completed 
by  each  of  the  shares  having  obtained  its  appropriation,  or  other- 
wise howsoever ;  and  the  said  Society  was  not  at  an  end ;  and  the 
said  instalments  and  subscriptions,  and  fines,  still  continued  payable, 
pursuant  to  the  said  13th,  14tli  and  19th  rules.  And,  although  the 
said  Society  and  the  trustees  thereof  for  the  time  being,  including 
the  plaintiffs,  had  always  respectively  observed  and  performed,  and 
been  ready  &c.  to  observe  &c.,  all  matters  and  things  by  them 
respectively  to  be  observed  and  performed  according  to  the  said 
indenture,  and  the  said  advance  of  6002.  was,  to  wit  on  &c.,  duly 
made,  and  although  defendant,  from  the  making  of  the  said  inden- 
ture by  him  hitherto,  had  been  a  member  of  the  said  Society, 
nevertheless  defendant  did  not  nor  would  yearly  pay  60/.  towards 
the  repayment  of  the  moneys  advanced  as  aforesaid  by  monthly 
payments  according  to  rule  19 ;  but,  on  the  contrary  thereof,  a  large 
sum  of  money,  to  wit  352.,  became  and  was  due  and  in  arrear  from 
and  by  the  defendant  to  the  Society  for  and  on  account  of  seven 
calendar  months  then  last  elapsed. 

Second  breach :  that,  although  defendant,  at  the  making  of  the 
said  indenture  by  defendant  as  aforesaid,  and  thenceforth  during  a 
long  period  of  time,  to  wit  seven  months  next  preceding  and  ending 
[  ♦1001  ]  with  and  including  June,  1851,  was  the  holder  of  three  *8hare8  in 
the  said  Society,  yet  defendant  did  not  nor  would  pay  the  subscrip- 
tions due  by  him,  pursuant  to  rule  13,  in  respect  of  the  three 
shares;  but,  on  the  contrary,  &c.  (averment  that  112.  11«.  became 
and  was  due  and  in  arrear,  pursuant  to  rule  13,  for  twenty-one  sub- 
scriptions of  11  jr.  6d.y  each  accruing  due  in  the  said  seven  months 
in  respect  of  the  three  shares). 

Third  breach :  that,  although  defendant  on  the  occasions  afore- 
said, to  wit  at  the  monthly  meetings  of  the  said  Society,  holden  in 
the  said  seven  months  respectively,  neglected  to  pay  and  did  not 
pay  his  monthly  instalments  and  subscriptions  as  aforesaid,  and 
thereby  in  each  of  those  months  incurred  and  became  liable  to  pay 
fines  pursuant  to  the  rules  &c. ;  averment  that  defendant  did  not 
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pay  such  fines,  and  the  said  fines,  amounting  to  SI.  Is.  6d.,  were       Rbrvks 
still  due  &c.  White. 

Plea  1.  That  one  of  the  said  rules  so  certified  &c.,  and  which 
rules,  at  the  time  of  the  making  of  the  said  indenture  &c.,  and 
defendant's  becoming  a  member  &c.,  were,  and  continually  thence 
had  been,  in  full  force  &c.,  was  in  the  words  and  figures  following, 
viz. 

Arbitration.  38.  The  directors  shall  decide  upon  all  disputes 
that  may  arise  between  this  Society  and  any  member,  or  any 
person  complaining  on  account  of  any  member,  respecting  the 
construction  of  or  any  omission  in  these  rules,  or  respecting  any 
other  matter  relating  to  this  Society  and  such  member  or  person ; 
and  the  decision  of  the  directors,  if  satisfactory  to  both  parties, 
shall  be  conclusive ;  but,  if  not  satisfactory,  such  dispute  shall  be 
referred  to  arbitrators,  pursuant  to  10  Geo.  IV.  c.  56,  s.  27 ;  and 
five  arbitrators  shall  be  elected  at  the  first  meeting  after  the  enrol- 
ment of  theae  rules,  &c.  (three  to  be  chosen  by  ballot  to  decide  any 
matter  in  difference,  &c.). 

The  plea  further  stated  :  That  each  and  every  of  the  claims  and 
causes  of  action  in  the  declaration  mentioned  were,  before  and  at 
the  commencement  of  this  suit,  matters  in  dispute  arisen  between 
the  Society  in  *the  said  rule  mentioned  and  the  defendant  as  a  [  ''J002  ] 
member  thereof,  respecting  certain  matters  relating  to  the  said 
Society  and  the  defendant  as  such  member  thereof,  within  the 
meaning  of  the  said  rule :  that  is  to  say,  the  defendant,  as  such 
member,  before  and  at  the  commencement  of  this  suit,  disputed 
his  liability  to  pay  the  several  amounts,  the  non-payment  whereof 
was  relied  upon  in  the  respective  breaches  laid  in  the  declaration, 
to  the  said  Society,  or  to  the  plaintiffs  as  trustees  thereof,  and  the 
right  of  the  said  Society  and  the  trustees  thereof,  or  either  of  them, 
under  the  said  rules,  to  bring  or  maintain  any  action  in  respect 
thereof  against  the  defendant  as  such  member:  That  arbitrators 
were  duly  appointed  according  to  the  said  rule,  and  continued  to  be 
arbitrators  thenceforth  until  and  at  the  commencement  of  this  suit: 
And  that  the  defendant  had  never  at  any  time  had  notice  of  or 
assented  to  any  decision  of  the  said  directors  upon  the  said  matters 
in  dispute,  and  had  always,  from  the  time  when  the  said  dispute  so 
arose  and  the  alleged  cause  of  action  accrued,  as  in  the  declaration 
mentioned,  hitherto,  been  ready  and  willing,  as  the  said  directors 
and  the  plaintiffs  well  knew,  ''and  hereby  offers,"  to  refer  the  said 
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Rbbvbs  matter  in  dispute,  being  the  said  causes  of  action  and  claims  in 
White.       ^'^^  declaration  mentioned,  to  the  said  arbitrators  or  any  three  of 

them,  according  &c.  (to  the  said  rule  and  to  the  statute).  Verification. 
Plea   2.      That  another  of  the  said  rules,   to   wit,   the   18th, 

provided : 

That,  before  any  member  of  the  said  Association  shall  be  allowed 
to  receive  the  amount  of  the  appropriation  in  the  said  rules  men- 
tioned, he  shall  deliver  or  cause  to  be  delivered  to  the  manager  of 
the  said  Association  a  statement  in  writing  containing  the  nature 
and  situation  of  the  premises  intended  to  be  offered  for  the  security 
[  *ioo3  ]  thereof,  according  to  a  ^certain  form  annexed  to  the  said  rules ; 
and  the  said  manager  shall  forthwith  transmits  the  said  statement 
to  the  surveyor  of  the  said  Association,  who  shall  survey  such  pre- 
mises and  make  his  written  report  thereof  to  the  directors  of  the 
said  Association  within  one  week  after  the  receipt  of  the  said  state- 
ment ;  and,  if  the  said  directors  be  satisfied  that  the  premises  so 
offered  are  a  sufficient  security  to  the  said  Association,  they  shall 
then  instruct  the  solicitor  of  the  said  Association  to  examine  the 
title  deeds,  and  he  shall  make  his  written  report  on  the  title  within 
one  week  after  the  receipt  of  his  instructions;  and,  if  the  said 
directors  be  satisfied  with  the  title,  the  conveyance  of  the  said 
premises  to  the  member  receiving  the  said  appropriation,  and  all 
other  necessary  documents,  shall  be  forthwith  prepared  by  the  said 
solicitor,  and  a  certain  sum,  to  wit  200Z.,  shall  be  advanced  out  of 
the  money  of  and  belonging  to  the  said  Association  in  the  hands  of 
the  bankers  of  the  Association,  provided  such  member  execute  a 
mortgage  of  the  property  purchased  by  the  appropriation,  or  some 
other  property  of  sufficient  value,  to  the  said  Association,  and 
deposit  the  same,  and  all  other  necessary  title  deeds  relating 
thereto,  with  the  trustees  of  the  said  Association,  as  security  to 
the  said  Association  for  the  repayment  of  the  sum  advanced, 
together  with  all  other  sums  by  the  said  rules  so  certified,  allowed, 
entered  and  in  force  as  aforesaid  required  to  be  paid. 

The  plea  then  stated  that  by,  to  wit,  the  19th  of  the  said  rules  it 
was  ordered  &c.  as  follows,  viz. 

That,  if  any  member  having  executed  a  mortgage  shall  at  any 
time  thereafter  fail,  neglect  or  refuse  for  six  monthly  nights  to  pay, 
observe  and  perform  all  or  any  of  his  or  her  subscriptions,  pay- 
ments and  regulations  on  his  or  her  part  respectively  to  be  paid, 
observed  and  performed,  then  the  directors  for  the  time  being  shall 
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appoint  a  person  or  persons  to  collect  the  rents  and  profits  of  the  Rebvks 
premises  therein  mentioned ;  but,  should  the  same  be  insufficient  whitb. 
to  satisfy  the  purpose  aforesaid,  or  should  the  member  refuse  to 
allow  the  person  or  persons  so  appointed  to  collect  the  said  rents 
and  profits,  or  neglect  or  refuse  to  supply  such  person  or  persons 
with  sufficient  authority  to  collect  the  same,  or,  if  required  by  the 
directors  under  the  hands  of  the  trustees,  to  collect  the  same  him- 
self or  herself  and  to  pay  the  same  forthwith  to  such  person  or 
persons,  then  the  said  directors  shall,  without  the  concurrence  or 
consent  of  the  said  member,  absolutely  sell  and  dispose  of  all  or  any 
part  of  the  said  premises  by  public  auction  or  by  private  contract, 
and  shall  be  at  liberty  to  rescind  any  contract  or  contracts  for  the 
sale  thereof,  and  to  resell  the  same  premises  by  either  of  the  means 
aforesaid ;  and  shall  receive  the  purchase  money  arising  therefrom. 
And  at  any  public  sale  any  person  appointed  by  the  directors  in 
writing  shall  be  allowed  to  buy  in  the  premises  on  behalf  of  the 
Association ;  and  the  directors  may  resell  the  same  without  being 
answerable  for  any  loss  occasioned  by  such  resale ;  and,  out  of  the 
money  arising  from  such  collection  *of  rents  and  profits  of  such  ;  ^1004  ] 
sale  as  aforesaid,  the  trustees  for  the  time  being  shall,  in  the  first 
place,  discharge  &c.  (costs  of  collection,  sale  &c.) ;  and  in  the  next 
place  shall  retain  to  reimburse  themselves  and  the  said  Association 
all  such  principal  subscriptions  and  other  payments  as  shall  be 
then  due,  owing  and  payable  by  such  member  under  and  by  virtue 
of  these  rules  or  the  deed,  in  trust  to  sell,  mortgage  or  other 
assurance  or  both ;  and  the  moneys  so  retained  for  the  said  Asso- 
ciation shall  be  immediately  placed  with  the  Association's  bankers, 
to  the  account  of  the  trustees,  for  the  use  and  benefit  of  the  Asso- 
ciation &c. ;  (surplus,  if  any,  to  be  paid  to  such  member  or  his 
appointee). 

The  plea  then  alleged  :  That  the  claims  and  causes  of  action  in 
the  declaration  mentioned,  at  the  commencement  of  this  suit,  arose 
and  were  in  respect  of  certain  principal  subscriptions  and  other 
payments  which  then  were,  and  had  been  for  more  than  six  calendar 
months  after  the  execution  of  the  indenture  &c.,  and  before  the 
commencement  of  this  suit,  due,  owing  and  payable  by  the  defen- 
dant as  a  member  of  the  said  Association,  under  and  by  virtue  of 
the  said  rules  and  indenture  of  mortgage.  That  defendant,  after 
the  execution  &c.,  failed  and  neglected  for  six  monthly  nights  to 
and  did  not  pay,  observe  or  perform  all  or  any  of  his  subscriptions. 
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Rebvbs  matter  in  dispute,  being  tlie  said  causes  of  action  and  claims  in 
Write.       ^^^^  declaration  mentioned,  to  the  said  arbitrators  or  any  three  of 

them,  according  &c.  (to  the  said  rule  and  to  the  statute).  Verification. 
Plea  2.     That  another  of  the  said   rules,   to   wit,   the   18th , 

provided : 

That,  before  any  member  of  the  said  Association  shall  be  allowed 
to  receive  the  amount  of  the  appropriation  in  the  said  rules  men- 
tioned, he  shall  deliver  or  cause  to  be  delivered  to  the  manager  of 
the  said  Association  a  statement  in  writing  containing  the  nature 
and  situation  of  the  premises  intended  to  be  offered  for  the  security 
[  «ioo3  ]  thereof,  according  to  a  ^certain  form  annexed  to  the  said  rules ; 
and  the  said  manager  shall  forthwith  transmit  the  said  statement 
to  the  surveyor  of  the  said  Association,  who  shall  survey  such  pre- 
mises and  make  his  written  report  thereof  to  the  directors  of  the 
said  Association  within  one  week  after  the  receipt  of  the  said  state- 
ment ;  and,  if  the  said  directors  be  satisfied  that  the  premises  so 
offered  are  a  sufficient  security  to  the  said  Association,  they  shall 
then  instruct  the  solicitor  of  the  said  Association  to  examine  the 
title  deeds,  and  he  shall  make  his  written  report  on  the  title  within 
one  week  after  the  receipt  of  his  instructions;  and,  if  the  said 
directors  be  satisfied  with  the  title,  the  conveyance  of  the  said 
premises  to  the  member  receiving  the  said  appropriation,  and  all 
other  necessary  documents,  shall  be  forthwith  prepared  by  the  said 
solicitor,  and  a  certain  sum,  to  wit  200Z.,  shall  be  advanced  out  of 
the  money  of  and  belonging  to  the  said  Association  in  the  hands  of 
the  bankers  of  the  Association,  provided  such  member  execute  a 
mortgage  of  the  property  purchased  by  the  appropriation,  or  some 
other  property  of  sufficient  value,  to  the  said  Association,  and 
deposit  the  same,  and  all  other  necessary  title  deeds  relating 
thereto,  with  the  trustees  of  the  said  Association,  as  security  to 
the  said  Association  for  the  repayment  of  the  sum  advanced, 
together  with  all  other  sums  by  the  said  rules  so  certified,  allowed, 
entered  and  in  force  as  aforesaid  required  to  be  paid. 

The  plea  then  stated  that  by,  to  wit,  the  19th  of  the  said  rules  it 
was  ordered  &c.  as  follows,  viz. 

That,  if  any  member  having  executed  a  mortgage  shall  at  any 
time  thereafter  fail,  neglect  or  refuse  for  six  monthly  nights  to  pay, 
observe  and  perform  all  or  any  of  his  or  her  subscriptions,  pay- 
ments and  regulations  on  his  or  her  part  respectively  to  be  paid, 
observed  and  performed,  then  the  directors  for  the  time  being  shall 
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appoint  a  person  or  persons  to  collect  the  rents  and  profits  of  the  Rebvks 
premises  therein  mentioned ;  but,  should  the  same  be  insufficient  wuitb. 
to  satisfy  the  purpose  aforesaid,  or  should  the  member  refuse  to 
allow  the  person  or  persons  so  appointed  to  collect  the  said  rents 
and  profits,  or  neglect  or  refuse  to  supply  such  person  or  persons 
with  sufficient  authority  to  collect  the  same,  or,  if  required  by  the 
directors  under  the  hands  of  the  trustees,  to  collect  the  same  him- 
self or  herself  and  to  pay  the  same  forthwith  to  such  person  or 
persons,  then  the  said  directors  shall,  without  the  concurrence  or 
consent  of  the  said  member,  absolutely  sell  and  dispose  of  all  or  any 
part  of  the  said  premises  by  public  auction  or  by  private  contract, 
and  shall  be  at  liberty  to  rescind  any  contract  or  contracts  for  the 
sale  thereof,  and  to  resell  the  same  premises  by  either  of  the  means 
aforesaid;  and  shall  receive  the  purchase  money  arising  therefrom. 
And  at  any  public  sale  any  person  appointed  by  the  directors  in 
writing  shall  be  allowed  to  buy  in  the  premises  on  behalf  of  the 
Association ;  and  the  directors  may  resell  the  same  without  being 
answerable  for  any  loss  occasioned  by  such  resale ;  and,  out  of  the 
money  arising  from  such  collection  *of  rents  and  profits  of  such  ;  •looi  ] 
sale  as  aforesaid,  the  trustees  for  the  time  being  shall,  in  the  first 
place,  discharge  &c.  (costs  of  collection,  sale  &c.) ;  and  in  the  next 
place  shall  retain  to  reimburse  themselves  and  the  said  Association 
all  such  principal  subscriptions  and  other  payments  as  shall  be 
then  due,  owing  and  payable  by  such  member  under  and  by  virtue 
of  these  rules  or  the  deed,  in  trust  to  sell,  mortgage  or  other 
assurance  or  both ;  and  the  moneys  so  retained  for  the  said  Asso- 
ciation shall  be  immediately  placed  with  the  Association's  bankers, 
to  the  account  of  the  trustees,  for  the  use  and  benefit  of  the  Asso- 
ciation &c. ;  (surplus,  if  any,  to  be  paid  to  such  member  or  his 
appointee). 

The  plea  then  alleged  :  That  the  claims  and  causes  of  action  in 
the  declaration  mentioned,  at  the  commencement  of  this  suit,  arose 
and  were  in  respect  of  certain  principal  subscriptions  and  other 
pajrments  which  then  were,  and  had  been  for  more  than  six  calendar 
months  after  the  execution  of  the  indenture  &c.,  and  before  the 
commencement  of  this  suit,  due,  owing  and  payable  by  the  defen- 
dant as  a  member  of  the  said  Association,  under  and  by  virtue  of 
the  said  rules  and  indenture  of  mortgage.  That  defendant,  after 
the  execution  Sec,  failed  and  neglected  for  six  monthly  nights  to 
and  did  not  pay,  observe  or  perform  all  or  any  of  his  subscriptions. 
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Beeybb      payments   and   regulations  on   his  part   to   be  paid  &c.,   of  all 

White.  which  &c.  (notice  to  the  directors  and  the  plaintiffs) :  That  the 
premises  in  the  declaration  mentioned,  so  by  the  defendant 
granted,  bargained  &c.,  were  at  the  time  of  the  execution  Ac, 
and  still  continued,  a  sufficient  security  to  the  said  Association  for 
the  repayment  of  all  the  moneys  so  advanced  to  the  defendant  as  a 
member  &c.,  and  of  all  the  other  sums  by  the  said  rules  required 
to  be  paid ;  and  that,  if  the  directors  had,  upon  such  failure  and 
neglect  by  defendant  as  herein  aforesaid,  appointed  some  person 
or  persons  to  collect  the  rents  and  profits  of  the  last  mentioned 
premises,  the  money  that  would  have  arisen  from  such  collection 

[  M005  ]  would  have  ^been  sufficient  to  discharge  all  costs,  charges  and 
expenses  which  would  or  could  have  been  incurred  by  such  collec- 
tion, and  to  reimburse  the  plaintiffs  as  such  trustees  as  aforesaid, 
and  the  said  Association,  all  principal  subscription  and  other  pay- 
ments which  at  the  time  of  the  commencement  of  this  suit  were 
due  &c.  by  the  defendant  as  such  member  under  and  by  virtue  of 
the  said  rules  and  the  said  indenture  &c.,  viz.  all  the  claims  and 
causes  of  action  in  the  declaration  mentioned.  That  the  defendant 
had  always,  from  the  time  of  the  aforesaid  failure  and  neglect  by 
him  up  to  the  commencement  of  this  suit,  been,  and  still  was, 
ready  and  willing  to  suffer  and  permit  any  person  or  persons 
appointed  by  the  directors  for  such  purpose  to  collect  the  said 
rents  and  profits,  and  to  supply  such  person  or  persons  with  suffi- 
cient authority  to  collect  the  same,  and,  upon  being  required  by 
the  directors  so  to  do,  to  collect  the  said  rents  and  profits  himself, 
and  pay  the  same  forthwith  to  the  said  person  or  persons;  but  that 
the  said  directors  had  not,  nor  had  the  trustees,  at  any  time 
appointed  any  person  or  persons  to  collect  the  said  rents  and 
profits,  nor  required  defendant  to  collect  them  himself  and  pay 
the  same  to  such  person  or  persons,  as  they  might  and  ought  to 
have  done  according  &c.  (to  the  statute  and  the  rules).  Verification. 
Replication  to  plea  1 .  That  the  said  rules  in  the  said  first  plea 
mentioned  (including  the  rule  set  forth  in  the  said  plea  and  called 
the  83rd  rule)  were  duly  certified  and  allowed  and  enrolled  pur- 
suant to  the  statutes  &c.,  long  before  defendant  became  a  member 
of  the  said  Society ;  that  the  first  meeting  of  the  said  Society  next 
after  the  said  rules  were  so  certified  &c.  (being  the  said  first  meet- 

[  MOOG  J  ing  mentioned  in  the  83rd  rule)  was  duly  held  *pursuant  to  the 
said  rules  on  11th  February,  1847,  and  long  before  defendant 
became  a  member  &c. ;  that,  by  accident,  mistake  and  oversight 
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on  the  part  of  the  said  Society  and  the  then  officers  and  members  Rbbves 
thereof  respectively,  no  such  arbitrators  as  in  the  said  83rd  rule  wh**tb. 
mentioned,  nor  any  arbitrators  whatever,  were  elected  or  appointed 
at  the  said  first  meeting  or  at  any  adjournment  thereof,  and  no 
arbitrators  had  ever  been  elected  or  appointed  pursuant  to  the 
33rd  rule :  That,  at  the  respective  times  when  the  defendant 
became  a  member  of  the  said  Society  and  when  the  said  inden- 
ture was  made  &c.,  and  when  the  causes  of  action  in  the 
declaration  mentioned  respectively  accrued,  and  at  the  time  of  the 
commencement  of  this  suit,  there  were  no  arbitrators  appointed 
pursuant  to  the  83rd  rule  to  whom  any  such  matters  as  in  that 
rule  mentioned  could  be  referred  pursuant  to  the  said  rule  :  With- 
out this,  that  arbitrators  were  duly  appointed  according  to  the  said 
rule,  in  manner  and  form  &c.     Conclusion  to  the  country. 

General  demurrer  to  plea  2.  (The  ground  stated  in  the  margin 
was,  that  the  Society  by  their  trustees  might  sue  on  the  express 
covenant  of  the  defendant,  and  were  not  bound  to  pursue  the 
course  suggested  in  this  plea :  that  they  might  adopt  either  course 
at  their  option.)     Joinder. 

Demurrer  to  the  replication  to  plea  1,  stating,  as  grounds,  that 
the  special  traverse  was  taken  upon  a  matter  immaterial  to  the 
merits  of  the  first  plea,  or  was  at  all  events  premature :  that  it  was 
to  be  presumed  that  arbitrators  were  appointed  in  compliance  with 
stat.  10  Geo.  IV.  c.  56,  s.  27,  and  rule  88:  that  the  replication 
should  have  concluded  with  a  verification  :  that  the  Society  were 
not  now  at  liberty  to  set  up  their  own  laches  in  the  *non-appoint-  [  •i^o?  ] 
ment  of  arbitrators,  and  non-compliance  with  the  statute  under 
which  the  plaintiffs'  right  to  sue  arose:  more  especially  as  it 
appeared  that  defendant  was  not  a  member  at  the  time  of  the 
first  meeting,  nor  was  he  shown  to  have  been  cognizant  of  the 
alleged  oversight :  that  the  replication  should  have  shown  affirma- 
tively the  due  appointment  of  arbitrators  and  refusal  by  defendant 
to  refer,  as  the  defendant,  by  the  covenant  sued  upon,  was  bound  to 
perform  all  the  rules  of  the  Society,  and  consequently  to  refer  the 
causes  of  action,  which  the  defendant  had  averred  his  readiness  to 
do,  &c.     Joinder. 

W.  R.  Cole,  for  the  plaintiffs  (i): 

First,  the  first  plea  is  bad.     The  summary  remedy  provided  by 

(1)  The  demurrei-8  were  argued  in  Wightman,  J  J. ;  and  20lh,  before 
this  Term,  January  16th,  before  Lord  Lord  Campbell,  Cli.  J.,  Fatteson  and 
Campbell,     Ch.    J.,     Pattesou     and      Coleridge,  J  J. 
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Rbrvbb  the  Act  18  cumnlative,  not  exclusive,  and  therefore  does  not  prevent 
White.  ^he  Society  from  bringing  an  action  of  covenant,  by  their  trustees, 
upon  the  mortgage  deed.  Stat.  6  &  7  Will.  IV.  c.  82,  incorporates, 
by  sect.  4,  all  the  applicable  provisions  of  stat.  10  Geo.  lY.  c.  56. 
The  latter  statute,  by  sects.  27,  28,  provides  a  summary  remedy  for 
the  decision  of  disputes,  either  by  arbitrators  or  by  justices  of  the 
peace ;  but  there  is  nothing  to  show  that  it  excludes  the  remedy  of 
an  action  at  common  law.  Such  exclusion  would  have  produced 
great  inconvenience ;  for  cases  of  dispute  might  frequently  occur  in 
which  one  of  the  parties  resided  in  a  different  county  from'that  in 
which  the  Society  was  established,  so  that  the  serving  of  the 
summons  to  attend  before  a  justice  might  be  attended  with  much 
difficulty  ;  or  where  one  of  the  parties  had  no  goods  upon  which  a 
[  •1008  ]  distress  could  be  levied.  The  *sheriflf  has  now  the  power,  under 
stat.  1  &  2  Vict.  c.  110,  s.  12,  to  seize  money  and  securities.  But, 
independently  of  the  impolicy  of  excluding  the  remedy  at  common 
law,  such  exclusion  could  be  made  only  by  express  words,  and 
therefore  does  not  exist  here. 

(Lord  Campbell,  Gh.  J. :  Could  not  an  action  be  brought  upon 
the  award  of  the  arbitrators  ?) 

Their  award  can  apparently  be  enforced  only  by  an  order  of  two 
justices,  under  sect.  27  of  stat.  10  Geo.  IV.  c.  56.  The  general  rule 
of  law  is,  that,  where  a  statute  provides  a  remedy  in  respect  of  a 
right  which  existed  before  and  is  not  created  by  the  statute  con- 
temporaneously with  the  remedy,  such  remedy  is  cumulative : 
Cates  V.  Knight  {i),  Mayor  of  Lichfield  v.  Simpson  (2),  Reg,  v. 
Buchanan  (8),  Sharp  v.  Warren  (4). 

(WiGHTMAN,  J. :  Has  the  Society  the  option,  in  all  cases,  of  pro* 
ceeding  in  the  superior  Courts  ?) 

It  has,  upon  the  principle  which  was  acted  upon  in  Albonv.  Pykc  (5). 
CutbUl  V.  Kingdom  (6)  is  a  decision  to  the  same  effect  under  the 
particular  statutes  now  in  question.  In  Morrison  v.  Glover  (7)  and 
Doe  d.  Morrison  v.  Olover  (s)  it  was  held  that  where  a  dispute  arose 
between  a  Society  established  under  this  Act  and  one  of  its  members, 

(1)  3T.  R.  442.    See  The  Dundalk         (4)  6  Price,  131. 
Western  Itailway  Company  v.  Tapster,  (5)  4  Man.  &  G.  421. 

1  a  B.  667.  (6)  74  R.  R.  738  (1  Ex.  494). 

(2)  70  R.  R.  417  (8  Q.  B.  66).  (7)  80  R.  R  646  (4  Ex.  430), 

(3)  6  Q.  B.  683.  (8)  15  Q.  B.  103. 
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upon  a  transaction  in  which  such  member  liad  acted  not  merely  as       Reeves 

a  member,  but  in  the  separate  character  of  a  mortgagor,  the  Society       white 

was  not  bound  to  refer  the  dispute  to  arbitration,  but  might  resort 

to   an   action.     Crisp   v.    Bunbury  (l)  is,  no  doubt,  an  authority 

against  a  summary  remedy  provided  by  statute  being  cumulative  : 

*but  that  was  a  decision  upon  a  different  Act,  9  Geo.  IV.  c.  92,  s.  45.      [  '1009  ] 

Rex  v.  Mildenhall  Savings  Bank  (2)  was  decided  upon  the  authority 

of  Crisp  V.  Bunbury  (1),  but,  as  it  seems,  with  some  hesitation. 

Sect.  8,  however,  of  stat.  9  Geo.  IV.  c.  92,  would  certainly  seem  to 

give  the  trustees  under  that  Act  the  power  of  suing  at  common  law. 

(Lord  Campbell,  Ch.  J. :  It  might  have  been  intended,  by  that 
section,  to  give  such  power  only  as  against  strangers.) 

Timms  v.  Williams  (3)  will  probably  be  relied  on.     But  in  that  case, 

which  turned  upon  the  Loan  Societies'  Act,  5  &  6  Will.  IV.  c.  23, 

the  Court  decided  only  that  the  treasurer  could  not  sue  at  common 

law  upon  a  promissory  note  made  payable  to  the  Society :  whether 

or  not  the  trustees  could  have  sued  was  questioned ;  but  no  decision 

was  given  on  the  point.     Ex  parte  Payne  (4)  may  also  be  cited. 

But  there  the  dispute  was  merely  as  to  the  construction  of  the 

Society's  rules,  and  not  upon  a  mortgage  deed,  as  in  the  present 

case  :  and  the  plaintiff  was  a  member  of  the  Society  :  the  converse 

case  of  a  proceeding  by  the  Society  against  a  member  does  not  seem 

to  have  been  discussed ;  and  Sharp  v.  WaiTen  (5)  and  Albon  v.  Pyke  (6) 

were  not  referred  to.     Crisp  v.  Bunbury  (l)  was  cited ;  but  not  much 

notice  seems  to  have  been  taken  of  the  fact  that  that  case  turned 

upon  a  different  statute.     The  6th  rule  of  the  Society  here,  which 

is    set    out    in   the  declaration,   and   which   provides   for   giving 

indemnity  to  the  trustees  in  any  action  or  suit  which  they  may 

commence  or  defend,  shows  that  the  Society  considered  that  the 

trustees  had  power  to  sue  at  common  law.     And  neither  stat.  6  &  7 

Will.  IV.  ♦c.  32,  nor  stat.  10  Geo.  IV.  c.  56,  expressly  excludes  such      [  ♦JOio  ] 

power.     Where  that  is  intended,  it  is  done  by  express  words,  as,  in 

the  case  of  Friendly  Societies,  bv  stat.  9  &  10  Vict.  c.  27,  s.   15. 

Moreover,  by  rule  23,  the  jurisdiction  of  the  arbitrators  is  not 

created  until  a  reference  to  the  directors  has  been  made,  and  has 

not  proved  satisfactory.     The  plea  does  not  state  any  facts  relating 

to  such  a  reference  and  its  event,  and  therefore  shows  nothing  to 

(1)  34  E.  B.  747  (8  Bing.  394).  (4)  79  R.  R.  892  (6  Dowl.  &  L.  679). 

(2)  6  Ad.  &  El.  952.  (5)  6  Price,  131. 

(3)  3  Q.  £.  413.  (0)  4  Man.  &  G.  421. 
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Rbbvbs      give  the  arbitrators  jurisdiction,  or  to  oust  the  jurisdiction  of  the 

Whitr.       superior  courts  of  law. 

Secondly,  the  replication  is  a  sufiScient  answer  to  the  plea. 
"When  the  defendant  became  a  member,  he  must  be  taken  to  have 
done  so  with  full  knowledge  of  the  rules  of  the  Society.  Stat.  10 
Geo.  IV.  c.  56,  s.  27,  which  is  not  merely  directory  upon  this  point, 
enacts  that  the  arbitrators  shall  be  chosen  at  ihe  first  general 
meeting  after  the  enrolment  of  the  rules :  this  step  not  having  been 
taken,  arbitrators  could  not  be  appointed  at  all  until  a  fresh  rule 
was  made,  which  could  be  done  only,  as  provided  in  sect.  9,  by  the 
consent  of  three  fourths  of  the  members  present  at  a  general 
meeting :  and  it  is  not  alleged  that  this  was  done. 

(Lord  Campbell,  Gh.  J. :  As  to  the  alteration  of  the  rules,  we 
must  presume  that  what  can  be  done  to  carry  out  the  intention  of 
the  Act  has  been  done.) 

Thirdly,  the  second  plea  is  bad.  The  power  given,  by  rule  19,  to 
the  directors  to  collect  the  rents,  and,  if  they  are  not  sufficient,  to 
sell  the  mortgaged  property,  does  not  exclude  their  right  to  sue 
upon  the  express  covenant  to  pay  the  instalments.  In  order  to 
exclude  such  right,  the  words  **  shall  appoint  "  and  **  shall "  "  sell," 
[  •1011  ]  in  the  rule,  would  have  to  be  construed  *as  "must  appoint  "  and 
"  must  sell,"  and  so  generally  throughout  the  rule  :  but  "  shall  " 
there  ought  clearly  to  be  construed  as  "  may."  Moreover,  if  the 
word  "  shall  "  converts  the  power  given  to  the  directors  to  collect 
the  rents  or  sell  the  property  into  a  covenant  to  do  so,  the  remedy 
of  the  defendants  is  a  cross  action  upon  such  covenant.  Further, 
the  action  here  is  brought  for  the  non-payment  of  several  instal- 
ments which  became  due  within  six  calendar  months  after  the 
execution  of  the  mortgage.  There  was  a  separate  default  in  the 
non-payment  of  each.  The  plea,  therefore,  though  it  might  have 
been  good  if  pleaded  in  respect  of  the  non-payment  of  the  first 
instalment  only,  is  bad,  inasmuch  as  it  is  pleaded  in  respect  of  the 
non-payment  of  all. 

Forteacue,  contra : 

The  action  is  not  maintainable.  The  plaintiffs,  as  assignees  of  a 
chose  in  action,  have  no  right  to  sue  at  common  law.  The  statute, 
however,  gives  them  a  remedial  form  of  proceeding;  and  to  that 
form  they  are  netessarily  restricted.     In  the  character  of  plaintiffs. 
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they  exist  only  as  creatures  of  the  statute ;  and  therefore  they  can-  Rbb^bb 
not  take  advantage  of  their  own  wrong,  and  claim  to  have  acquired  Wu7tb. 
a  remedy  at  common  law  by  having  neglected  to  follow  the  statute. 
The  jBrst  plea,  therefore,  is  good,  and  the  replication  is  no  answer. 
The  language  of  sect.  27  of  stat.  10  Geo.  IV.  c.  66,  which  provides 
for  the  appointment  of  arbitrators,  is  clearly  imperative,  and  enacts 
that  their  decision  ''  shall  be  final,  to  all  intents  and  purposes," 
the  only  alternative  in  the  shape  of  a  remedial  proceeding  being  a 
reference  to  two  justices,  under  sect.  28.  Ex  parte  ^Payne  (i)  is  a  [  ♦1012  ] 
direct  authority  that  the  statutory  remedy  is  exclusive  and  not 
cumulative.  Ctitbill  v.  Kingdom  (2)  is  not  in  point.  In  that  case 
the  matter  in  dispute  was  not  included  among  those  mentioned  in 
the  rule  which  provided  for  reference  to  arbitrators.  Crisp  v. 
Bunbury  (s)  is  also  strongly  in  favour  of  the  defendant.  In  Morrison 
V.  Glover  (4)  the  decision  rested  on  the  ground  that  part  of  the 
subject-matter  of  the  action  was  matter  which  was  not  in  dispute 
between  the  Society  and  the  defendant  as  a  member.  Doe  d. 
Morrison  v.  Glover  (b)  was  also  decided  on  the  ground  that  the 
dispute  involved  questions  in  which  a  person,  for  this  purpose  a 
stranger,  was  concerned. 

(LoBD  Campbell,  Gh.  J. :  How  could  arbitrators  be  now  appointed, 
in  the  present  case?) 

The  Act  is  merely  directory :  probably  this  Court  would  grant  a 
mandamus  to  appoint  them.  It  may  be  true,  as  has  been  contended, 
that  the  defendant,  on  becoming  a  member,  must  be  supposed  to 
have  been  cognizant  of  all  the  rules ;  but  he  cannot  be  held  to  have 
been  cognizant  of  all  the  facts,  or  of  the  particular  fact  that  no 
arbitrators  had  been  appointed. 

(Lord  Campbell,  Ch.  J. :  In  strictness,  the  rule  of  the  Society  aii 
to  arbitration  does  not  conform  to  sect.  27  of  stat.  10  Geo.  IV.  c.  56 ; 
for  the  rule  provides  for  a  reference,  in  the  first  instance,  to  the 
directors.) 

The  statute  is  practically  complied  with. 

(LoBD  Campbell,  Ch.  J. :  What  course  do  you  contend  that  the 
Society  shquld  have  taken  here  ?) 

(1)  79  B.  E.  892  (6  DowL  &  L.  679).  (4)  80  B.  B.  645  (4  Ex.  430).' 

(2)  74  B.  B.  738  (1  Ex.  494).  (5)  15  a  B.  103. 

(3)  84  B.  E.  747  (8  Bing.  394). 
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rbbvkb      They  might  have  exercised  their  power  of  sale,  under  the  role  set 
White.       ^^^  ^^  ^^^  second  plea. 

[  *ir]8  ]  (Patteson,  J. :  The  first  plea  makes  "^the  express  allegation  that 

arbitrators  were  appointed). 

The  allegation  is  not  material.  Even  assuming  that,  by  the 
omission  of  the  Society  to  appoint  arbitrators,  they  are  remitted 
to  their  rights  at  common  law,  the  action  should  have  been  by  the 
original  covenantees. 

(Lord  Campbell,  Gh.  J. :    The    covenant    was    with   them  as 

trustees.) 

That  might  have  been  merely  matter  of  description. 

W.  R.  Cole,  in  reply : 

There  can  be  no  doubt  that  the  new  trustees  can  sue,  if  the 
original  trustees  could.  Sect.  21  of  stat.  10  Geo.  IV.  c.  66,  vests 
all  property,  obligatory  instruments,  rights  and  claims  of  the  Society 
in  the  treasurer  or  trustee  "  for  the  time  being,*'  and,  after  his 
death  or  removal,  in  "  the  succeeding  treasurer  or  trustee,"  "  sub- 
ject to  the  same  trusts ; "  and  such  treasurer  or  trustee  is 
authorized  to  ** bring  or  defend"  **any  action,  suit,  or  prosecu- 
tion," "in  law  or  in  equity,"  "concerning  the  property,  right,  or 
claim  "  of  the  Society. 

(Patteson,  J. :  Does  that  section  enable  the  trustees  to  sue  upon 
a  covenant,  as  in  the  present  case  ? 

Coleridge,  J. :  Is  not  sect.  27  a  proviso,  as  it  were,  to  sect.  21  ?) 

The  two  sections  are  quite  consistent,  according  to  the  construction 
contended  for  by  the  plaintiffs.  The  former  directs  the  mode  in 
which  the  common  law  remedy  is  to  be  pursued ;  the  latter  adds, 
cumulatively,  a  statutory  remedy. 

(Lord  Campbell,  Ch.  J. :  That  construction  is  contrary  to  the 
doctrine  of  Tindal,  Ch.  J.,  in  Crisp  v.  Bunbury  (i). 

Coleridge,  J. :  Sect.  21  may  be  very  fairly  held  to  apply  only  to 
[  •1014  ]      proceedings  against  strangers.     *Could  the  trustees  bring  an  action 
for  the  mere  non-payment  of  the  monthly  instalments  ?) 
(1)  34  R.  E.  747  (8  Bing.  394). 
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That  is  an  extreme  case ;  but  there  is  nothing  in  the  Act  or  the       Rbbvjgs 
rules  to  prevent  them.     Ex  parte  Payne  (i)  was  decided  mainly  on       whitib. 
the  authority  of  Ctisp  v.  Bunhary  (2) ;  and  the  latter  case  has  been 
much  shaken. 

Cur.  adv.  vult. 

Lord  Campbbll,  Ch.  J.,  in  this  Term  (January  29th),  delivered  the 
judgment  of  the  Court  : 

In  this  case  we  are  of  opinion  that,  upon  the  demurrer  to  the 
replication  to  the  first  plea,  there  ought  to  be  judgment  for  the 
plaintiffs. 

The  declaration  seems  to  us  to  be  sufficient,  as  it  shows  a  right 
of  action  in  the  plaintiffs  as  trustees  of  the  Second  Borough  of 
Southwark  Benefit  Building  and  Investment  Association,  under 
stats.  6  &  7  Will.  IV.  c.  32,  s.  4,  and  10  Geo.  IV.  c.  66,  s.  21. 

We  are  inclined  to  think  that  the  first  plea  is  good,  as,  after 
setting  out  rule  38  of  the  Society,  for  arbitration,  it  avers  that  all 
the  claims  and  causes  of  action  in  the  declaration  mentioned  were 
matters  in  dispute  between  the  Society  and  the  defendant  as  a 
member  thereof;    that  arbitrators  were  duly  appointed  according 
to  the  said  rule,  and  continued  to  be  arbitrators  thenceforth  until 
the  commencement  of  this  suit ;  and  that  the  defendant  has  always 
been  and  still  is  ready  and  willing  to  refer  the  said  matters  in 
difference  to  the  said  arbitrators  according  to  the  rule  and  the 
statute  in  that  behalf,  which  the  directors  well  knew.     A  mere 
covenant  ^between  the  parties  to  refer  to  arbitration  will  not  oust      C  *i^^^  ] 
the  courts  of  law  of  their  jurisdiction:   but  the  question  here  is 
whether,  arbitrators  being  duly  appointed,  the  Legislature  has  not 
enacted  that  all  matters  in  difference  between  the  Society  and  the 
members  shall  be  referred  to  the  said  arbitrators  and  finally  adjudi- 
cated upon  by  them,  to  the  exclusion  of  any  action  in  a  court  of 
law.     In  Ex  parte  Payne  (i)  Erlb,  J.,  sitting  in  the  Bail  Court, 
after  full  argument  and  great  deliberation,  put  this  construction  on 
the  27th  section  of  stat.  10  Geo.  IV.  c.  56,  considering  it  to  be  the 
expressed  intention  of  the  Legislature  to  protect  such  Societies,  and       , 
their  members,  who  are  generally  persons  in  an  inferior  rank  of 
life  with  small  means,  from  the  vexation  and  ruin  which  might  be 
brought  upon  them  by  litigation  in  courts  of  law,  and  to  provide 
for  them  a  domestic  tribunal  by  which  all  their  differences  might 
be  speedily  decided  and   at  a  very   small  expense.      The  same 

^1)  79  E.  K.  892  (5  Dowl.  &  L.  079).  (2)  34  B.  E.  747  (8  Bing.  394). 
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Reb^rb  conBiruction  was  put  upon  a  similar  stAtute  by  the  Court  of  Common 
White,  Pleas  in  Cinsp  v.  Bunbury{i),  in  which  Tindal,  Ch.  J.  impressively 
points  out  the  oppressive  consequences  which  would  follow  to  such 
Societies  and  their  members  if  this  power  of  referring  to  arbitration 
were  held  to  be  cumulative  only.  The  case  of  Morrison  v.  Glover  (2), 
holding  that  an  action  might  be  maintained  by  the  treasurer  of  a 
Building  Society,  proceeded  on  the  ground  that  there  a  part  of  the 
plaintiff's  claim  was  not  a  matter  in  dispute  between  the  Society  and 
the  defendant  as  a  member;  and  in  Doe  d.  Morrison  v.  Glover  (s) 
[  ^1016  ]  this  Court  merely  held  that  an  ejectment  for  *the  benefit  of  a 
Building  Society  might  be  maintained  in  the  name  of  John  Doe  on 
the  demise  of  the  person  in  whom  the  legal  estate  was  vested. 
The  other  authorities  relied  upon  to  show  that  in  all  cases  the 
Society  has  an  option  either  to  refer  or  to  bring  an  action  do  not 
outweigh  Ex  parte  Payne  (4)  and  Crisp  v.  Bunbury  (i) ;  and,  upon 
an  attentive  consideration  of  the  words  of  the  Act  of  Parliament, 
they  appear  to  us  to  be  not  merely  permissive,  but  to  enact  that, 
where  there  may,  there  must,  be  a  reference  to  the  arbitrators. 

Supposing  the  first  plea  to  be  sufficient,  we  are  of  opinion  that  it 
is  sufficiently  answered  by  the  replication,  which  traverses  the 
allegation  that  arbitrators  were  appointed  according  to  the  rule 
of  the  Society  and  the  Act  of  Parliament,  and,  in  pointing  the 
traverse,  shows  that  arbitrators  never  have  been  appointed  by  the 
Society,  and  that,  when  those  matters  in  difference  arose  for  which 
the  action  is  brought,  a  reference  to  arbitrators  was  impossible. 

The  defendant's  counsel  contends  that  it  is  not  competent  to  the 
Society  to  take  advantage  of  their  own  wrong,  and  that  they 
cannot  be  allowed  to  aver  that  arbitrators  were  not  appointed.  We 
are  not  called  upon  to  decide  what  the  effect  would  have  been  if  the 
defendant,  in  his  plea,  instead  of  alleging  that  arbitrators  had  been 
appointed,  had  merely  alleged  that  he  was  ready  and  willing  to 
refer  the  matters  in  difference  to  arbitrators  according  to  the  rule 
and  the  statute,  and  that  he  had  requested  the  directors  to  do  what 
was  necessary  for  that  purpose.  But  we  entertain  no  doubt  that, 
[  M017  J  when  he  has  alleged  that  arbitrators  were  appointed  *to  whom  the 
matters  in  difference  ought  to  have  been  referred,  a  traverse  of  that 
allegation,  which  he  has  made  material,  is  a  good  answer  to  the  plea. 

We  are  likewise  of  opinion  that  there  must  be  judgment  for  the 
plaintiffs  on  the  demurrer  to  the  second  plea  founded  on  the  18th 

(1)  34  B.  B.  747  (8  Bing.  394).        (3)  15  a  B.  103. 

(2)  80  R,  B.  645  (4  Ex.  430).         (4)  79  E.  B.  892  (5  Dowl.  &  L.  679). 
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and  19th  rales  of  the  Society,  although  the  directors  might  have  a       Rbbvks 
remedy  by  appointing  a  receiver  to  collect  the  rents,  or  by  exer-       whitb. 
cising  the  power  of  sale.    If  an  action  may  be  maintained  at  all,  it 
appears  clear  to  us  that  an  action,  notwithstanding  such  remedy, 
may  be  maintained  for  breach  of  the  express  covenant  to  repay  the 
mortgage  money. 

Therefore  our  judgment  will  be  for  the  plaintififs  on  the  whole 
record. 

JvAgment  for  the  'plaintiffs. 
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CHANCERY. 


'!"•       BODINGTON   v.  The  GREAT   WESTERN   RAILWAY 

Feb.  15. 

—  COMPANY. 

Shad  WELL, 

V..U.  (13  Jurist,  144—146.) 

l^^^i  A  Bailway  Company,  which  had  statutory  power  to  purchase  land  and 

complete  the  line  at  any  time  within  seven  years,-  served  notice  to  treat 
under  the  Act,  and  subsequently,  in  pursuance  of  their  notice,  contracted  to 
purchase  lands,  agreeing  to  pay  interest  on  the  purchase-money  from  the 
day  they  should  commence  their  works  on  the  lands  till  the  purchase-money 
should  be  paid.  The  Company  did  not  enter  into  possession,  or  commence 
works,  for  two  years :  suit  for  immediate  specific  performance  dismissed. 

On  the  16th  February,  1846,  the  Oxford  and  Rugby  Bailway 
Company  gave  notice  in  writing  to  the  plaintiff,  John  Bodington, 
that  certain  lands  in  the  parish  of  Southam,  in  the  county  of 
Warwick,  the  fee  simple  in  which  lands  was  vested  in  the  plaintiff, 
were  required  by  them  for  the  purposes  of  their  railway.  Under 
the  provisions  of  the  Oxford  and  Bugby  Bailway  Act,  1845,  and  of 
a  subsequent  Act  of  the  9  Vict.,  for  amending  and  enlarging  some 
of  the  provisions  of  the  Acts  relating  to  the  Great  Western  Bail- 
way  Company,  and  for  confirming  the  purchase  of  certain  railways 
by  the  said  Company,  the  Oxford  and  Bugby  Bailway  became  vested 
in  the  Great  Western  Company,  and  part  of  the  Great  Western 
line;  and  thereupon  the  Oxford  and  Bugby  Company  ceased  to 
exist.  Previously  to  the  vesting  of  their  line  in  the  Great  Western 
Company^  the  Oxford  and  Bugby  Company  had  employed  Bichard 
Hall,  as  their  agent,  to  treat  with  plaintiff  for  the  purchase  of  the 
lands  required ;  and  subsequently  Hall  was  employed  by  the  Great 
Western  Company,  as  their  agent,  to  conclude  the  purchase.  The 
Company  and  Hall  gave  the  usual  notices  under  their  Acts  to  the 
plaintiff,  and  ultimately,  on  the  20th  June,  1846,  Hall,  on  behalf  of 
the  Great  Western  Company,  but  in  the  name  of  the  Oxford  and 
Bugby  Company,  which  bad  in  fact  then  ceased  to  exist,  and 
William  Savage  Poole,  of  the  firm  of  Poole  &  Sons,  solicitors, 
who  were  employed  by  plaintiff  as  his  agents  in  the  transaction, 
entered  into  an  agreement  in  writing,  which  was  ratified  by  plain- 
tiff, and,  so  far  as  is  material,  was  as  follows:  "The  Oxford  and 
Bugby  Bailway  Company.  Memorandum  of  an  agreement  made 
this  20th  June,  1846,  between  Bichard  Hall,  of  Cirencester,  an  able 
practical  surveyor,  nominated  for  and  on  behalf  of  the  above  Com- 
pany, who  agrees  to  give  and  pay  the  sum  of  1,450/.  for  the  pur- 
chase of  the  freehold  and  inheritance  in  fee  simple  of  and  in  all 
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those  parcels  of  land  &c.,  containing  8a.  Ir.  24p.,  situate  &c. ; 
the  said  sum  of  1,450{.  to  include  all  satisfaction  or  compensation 
for  any  damage,  loss,  or  inconvenience  occasioned  by  severance  or 
otherwise  to  the  remainder  of  the  estate,  and  in  full  satisfaction  of 
all  culverts,  bridges,  drains,  ways,  passages,  and  watering-places, 
either  over  or  under  the  railway  of  the  said  Company,  or  inter- 
cepted thereby,  except  a  bridge  over  the  railway  in  the  field  No.  4, 
and  a  level  crossing  in  the  field  No.  2 ;  and  William  Savage  Poole, 
of  Kenilworth,  in  the  said  county,  gent.,  agent  for  John  Bodington, 
of  the  Castle,  in  Kenilworth  aforesaid,  owner  of  the  fee  of  the 
above  premises,  who  agreed  to  accept  the  said  sum  of  1,450/.  on 
the  terms  above  mentioned.  The  land-tax  on  the  above  property  is 
to  be  borne  and  charged  on  the  remaining  land  of  the  vendor. 
The  land  is  tithe-free.  Of  the  above  consideration,  840Z.  is  declared 
for  the  land,  610/.  for  severance  and  other  damage.  In  case  addi- 
tional land  shall  be  required  for  the  Company,  for  the  purpose  of 
constructing  the  railway,  as  distinguished  from  buildings  and 
stations,  the  same  to  be  taken  and  paid  for  after  the  rate  per 
acre  as  is  above  stated.  And  it  is  hereby  further  agreed,  that  the 
said  Company  shall  pay  interest  on  the  said  sum  of  1,450/.,  at  the 
rate  of  41.  per  cent,  per  annum,  from  the  day  they  shall  commence 
their  works  in  any  of  the  said  closes  until  the  said  purchase-money 
shall  be  paid."  Shortly  after  the  date  of  this  agreement,  Messrs. 
Poole  &  Sons,  at  the  request  of  Mr.  Stevens,  the  solicitor  of  the 
Great  Western  Railway  Company,  furnished  him  with  an  abstract 
of  plaintiff's  title.  On  the  21st  August,  1846,  Mr.  Stevens  sent  a 
draft  conveyance  of  the  lands  in  question  to  Messrs.  Poole  &  Sons, 
for  their  approval ;  and  on  the  25th  August  the  latter  returned  the 
draft,  approved  by  them  on  plaintiff's  behalf.  The  Company  had 
never  entered  into  possession  of  the  land ;  neither  had  they,  notwith- 
standing applications  from  time  to  time,  made  to  them  on  behalf  of 
the  plaintiff,  urging  them  to  complete  the  purchase,  taken  any 
further  steps  towards  its  completion.  There  had  been  much  corre- 
spondence between  the  two  parties ;  and  a  question  was  raised  as  to 
whether  the  solicitors  of  the  Company  had  not  agreed,  on  the  part 
of  the  Company,  to  pay  interest  on  the  purchase- money  from  1st 
January,  1847.  Under  these  circumstances,  the  plaintiff,  on  the 
2nd  May,  1848,  filed  the  bill  in  this  cause  against  the  defendants, 
the  Great  Western  Railway  Company,  praying  that  the  defendants 
might  be  decreed  specifically  to  perform  the  above-mentioned 
agreement,  and   to  pay   the   plaintiff  the   said   sum   of   1,460/, 
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together  with  interest  for  the  same,  from  the  Ist  Januaiy,  1847, 
until  such  purchase-money  should  be  paid.  The  cause  came  on 
for  hearing  on  bill  and  answer. 

Fooks  {James  Parker  with  him),  for  the  bill,  contended,  that, 
from  the  delay  which  had  occurred,  an  immediate  decree  for 
specific  performance,  without  any  reference  as  to  title,  should 
now  be  made. 

T.  Stevens  {Bethell  and  Rolt  with  him),  for  the  defendants : 

The  only  question  is  as  to  the  construction  of  the  contract ;  and, 
upon  that,  plaintiff's  application  to  the  Court  is  premature,  the 
time  for  completion  of  the  purchase  not  having  arrived.  Plaintiff 
knew  that  the  land  was  required  for  the  railway ;  and,  by  the 
Oxford  and  Rugby  Act,  (8  &  9  Vict.  c.  clxxxviii.),  sect.  31,  the  period  of 
seven  years  was  limited,  within  which  the  line  was  to  be  completed, 
but  that  has  not  yet  expired.  Plaintiff  must  be  taken  to  have  been 
aware  of  the  provisions  of  the  statute,  as  the  notices  were  given 
and  Hall  was  appointed  under  the  statute,  and  this  makes  the  case 
different  from  that  of  a  contract  between  individuals.  The  Com- 
pany, under  the  agreement,  have  power  to  take  additional  lands 
from  time  to  time,  if  necessary ;  and,  up  to  the  present  time,  it  is 
doubtful  what  lands  may  be  the  subject  of  this  agreement.  The 
Company  are  not  to  be  required  to  take  different  conveyances  from 
time  to  time  of  the  various  pieces  of  land  they  may  require ;  but 
the  additional  lands,  if.  any,  are  to  form,  with  the  original  land, 
the  subject  of  one  conveyance.  The  stipulation  in  the  contract  as 
to  interest  removes  all  doubt.  Pnmd  facie  interest  runs  only  from 
the  time  when  the  principal  becomes  due ;  and  here  the  time  for 
payment  of  the  principal  has  not  yet  arrived. 

Fooks,  in  reply : 

It  is  said  that  the  purchase-money  is  not  payable.  Had  the 
Company  entered  into  possession  and  completed  the  works,  would 
it  not  be  payable  ?  As  to  the  seven  years  mentioned  in  the  Act,  are 
we  to  wait  for  seven  years  in  order  to  know  what  the  purchaser 
intends  to  do  ?  This  is  the  ordinary  case  of  vendor  and  purchaser, 
with  no  time  mentioned  for  the  performance  of  the  contract ;  and 
the  stipulation,  that  when  they  enter  into  possession  they  shall  pay 
♦interest,  is  but  the  ordinary  stipulation.  This  is  the  only  stipula- 
tion.    The  only  time  mentioned  is  that  from  which  interest  is  to  be 
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paid.     We  say  the  purchasers  ought  to  have  gone  on  with  dih'gence  Bodinoton 

and  completed  their  purchase,  and  they  have  given  no  reason  why  the  Grkat 

they  should  not.     They  say  they  might  have  taken  other  lands ;  ^^^^y 

the    answer    to    that    is,  that    they   have  taken    our  lands,   at  Company. 
all  events. 


Thb  Vicb-Chancellor  : 

I  understand  yon  to  ask  for  a  decree  immediately.  Then  the 
real  question  is,  whether,  upon  a  fair  construction  of  this  agreement, 
the  purchase-money  is  to  be  paid  immediately ;  that  cannot  be  the 
construction  of  the  agreement.  First  of  all,  the  agreement  sets 
forth  the  sum  agreed  upon  ;  then  it  states,  that,  in  case  additional 
land  should  be  required  by  the  Company,  it  should  be  taken  and 
paid  for  after  the  rate  per  acre  as  was  above  stated.  That  applies 
to  something  future,  which  has  not  yet  arisen.  ''  And  it  is  further 
agreed,  that  the  said  Company  shall  pay  interest  on  the  said  sum 
at  the  rate  of  4Z.  per  cent,  from  the  day  they  shall  commence  their 
works  until  payment."  It  appears  to  me,  there  is  a  time  fixed  for 
the  time  at  which  interest  shall  commence,  but  there  is  no  time 
fixed  for  payment  of  the  principal.  I  should  conceive,  therefore, 
that  payment  of  the  principal,  supposing  the  Company  entered, 
would  have  to  be  made  either  when  the  works  were  completed,  or  at 
the  time  when  the  works  could  not  be  completed  at  all.  Here  it  is 
said,  that  interest  shall  commence  from  the  day  they  shall  com- 
mence the  works  until  the  purchase-money  shall  be  paid.  I 
understand  they  have  not  yet  begun ;  my  notion,  therefore,  is,  if 
no  interest  at  present  is  payable,  that  some  hereafter  will  be  payable, 
for  a  period  which  will  be  determined  by  some  future  act — according 
to  my  construction  of  the  agreement — for  the  period  which  may 
elapse  between  the  time  when  interest  and  the  time  when  principal 
must  be  payable.  It  appears  to  me,  the  bill  must  be  dismissed, 
with  costs. 


SNARE   V.  BAKER. 
BEASLEY   V.  SNARE. 

(13  Jurist,  203.) 

A  mortgagee  in  trust  had  been  guilty  of  breaches  of  trust,  in  respect  of 
which  a  suit  by  his  cestuis  que  trust  (infants)  was  pending  against  him. 
He  was  restrained,  on  the  petition  of  the  cestuis  que  trust,  from  receiving 
the  mortgage-money  under  a  decree  which  had  been  made  in  a  prior  fore- 
closure suit,  and  the  solicitor  of  the  cestuis  que  trust,  the  plaintiffs  in  the 


1849. 
Jan.  13. 

Shadwell, 

V.-C. 

[203] 


794 


1849.     CH.     18  JURIST,  203. 


[r.b. 


Snare 

r. 
Baker. 

Beablet 

r. 
Snabe. 


subsequent  Buit,  was  appoiuted  in  his  stead  to  receive  the  same,  without 
giving  the  usual  security :  The  Court  refused  to  appoint  a  nominee*  of  the 
cestuis  que  trust  mentioned  in  the  petition,  without  security,  he  not  bein*^ 
an  officer  of  the  Court. 

The  first  of  these  suits  was  for  foreclosure,  and  in  it  the  common 
decree  had  been  made,  referring  it  to  the  Master  to  compute  the 
principal  and  interest  due  on  the  mortgage,  and  to  appoint  a  time 
and  place  for  payment  in  the  usual  course.  Snare,  the  plaintiff  in 
that  suit,  sued  as  trustee  for  the  plaintiffs  in  the  second  suit  {Beasley 
V.  Snare),  who  were  infants.  The  bill  in  Beasley  v.  Snare  sought 
relief  against  Snare  in  respect  of  breaches  of  trust,  which  were  in 
fact  admitted  in  his  answer.  A  petition  in  both  causes  was  now 
presented  by  the  plaintiffs  in  Beasley  v.  Snare,  stating  the  above- 
mentioned  facts,  and  praying  that  Snare  might  be  restrained  from 
receiving  the  amount  of  principal,  interest,  and  costs  which  had 
been  ordered  to  be  paid  to  him,  as  the  plaintiff  in  Snare  v.  Baker ; 
and  that  the  amount  of  such  principal,  interest,  and  costs  might  be 
ordered  to  be  paid  to  Mr.  J.  B.  Clacy,  (whom  the  petitioners  were 
desirous  of  having  appointed  by  the  Court  for  that  purpose),  without 
liis  giving  the  usual  security,  and  that  he  might  he  at  liberty  to 
attend  at  the  Bolls  Chapel  for  the  purpose  of  receiving  the  same ; 
and  that  Snare  might  be  ordered,  upon  such  payment  being  made 
to  Clacy,  to  re-convey  the  mortgaged  hereditaments. 


Bethell  and  W.  Mcyrris,  for  the  petition. 

Rolt  and  Shapter,  for  Snare,  contra,  contended  that  there  was 
no  ground  for  the  application,  there  being  no  evidence  that  the 
money  would  be  lost  if  received  by  Snare.  The  Court  could  not 
appoint  Clacy,  who  was  not  one  of  its  own  officers,  without  the 
usual  security.  They  also  objected  that  the  application  ought  to 
have  been  by  motion. 


The  Vicb-Chancellor  said  the  petition  was  right,  and  that  he 
should  make  the  order.  But  he  could  not  appoint  Clacy.  He 
thought  the  proper  person  to  appoint  would  be  the  plaintiffs' 
solicitor,  who,  as  an  officer  of  the  Court,  might  be  so  appointed 
without  the  usual  security,  he  undertaking  to  pay  the  money  into 
Court  when  received. 

Order  made  accordingly. 
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CRIDLAND  V.  LORD   UE   MAULEY.  i849. 

(13  Jurist,  442—443.)  Ja^. 

The  Court  will  not  order  the  production  of  documents  hy  defendants,       ^^^^S^n 
which  are  in  the  possession  of  their  solicitors,  as  solicitors  for  them,  and  **    '"  ' 

for  other  persons  not  hefore  the  Court.  *•        -• 

This  was  a  motion  made  on  behalf  of  the  plaintiffs,  allottees  of 
shares  in  the  Bridgewater  and  Minehead  Railway  Company,  for  the 
production  of  documents  admitted  by  the  defendants,  directors  of 
tlie  Company,  to  be  in  the  possession  of  their  solicitor,  as  solicitor  for 
the  Company. 

Forater,  in  support  of  the  motion,  cited  IVaUmrn  v. 
Ingilby{}).     *     *     * 

Ten-ell,  for  some  of  the  defendants,  opposed  the  motion,  on  the 
ground  that  the  bill  had  been  dismissed  *by  the  plaintiffs  them-  [  ***^  J 
selves,  as  against  two  of  the  directors  of  the  Company  who  had 
originally  been  made  defendants,  and,  therefore,  that  the  documents 
were  in  the  possession  of  persons  who  were  solicitors  for  parties  not 
before  the  Court,  as  well  as  for  those  who  weie  still  defendants  on 
the  record.  In  such  a  state  of  circumstances,  the  Court  would  not 
entertain  the  motion  :  Murray  v.  Walter  (2).     *     *     * 

Hitchcock,  for  another  defendant  (Bailey),  who  admitted 
documents  to  be  in  his  custody,  but  not  in  the  same  situation  as 
the  other  documents. 

Knight  Bruce,  V.-C.  : 

So  far  from  making  the  plaintiffs  pay  the  costs  of  the  motion,  I 
wish  I  were  in  a  situation,  not  only  to  order  the  defendants  to 
produce  the  documents,  but  also  to  pay  the  costs.  As,  however,  the 
law  stands  on  the  subject  of  discovery  and  production  of  documents, 
I  can  make  no  order  upon  the  motion,  except  that  the  defendant 
Bailey  shall  produce  those  documents  admitted  to  be  in  his  own 
custody. 

(1)  36  R.  R.  24fi  (1  My.  &  K  61).         (2)  54  R.  B.  232  (Cr.  &  Ph.  114). 
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iw».       COOPER  V.  The    SHROPSHIRE    UNION    RAILWAY 
^—^'  AND  CANAL  COMPANY. 

BRUoirv.To.  (^3  ^^<  ^^  '  S-  ^'  ^  ^^'  ^^'  ^^^•) 

[  ^43  ]  Certain  oorporations  were  extinguished,  and  a  new  corporation  formed 

of  the  old  memhers  and  new  members,  and  the  debts  of  the  extiiignished 
oorporations  were  made  debts  of  the  new  corporation.  The  directors  made 
a  call  for  payment  of  one  of  the  liabilities  of  one  of  the  eztinguiahed 
corporations,  and  the  demurrer  for  want  of  equity  of  the  Company  to  a 
bill  by  some  of  the  shareholders  against  the  Erectors  and  the  Company, 
disputing  the  right  of  the  directors  so  to  appropriate  the  call,  was  allowed. 

From  the  bill  in  this  case,  it  appeared,  that,  in  1846,  the  EUesmere 
and  Chester  Canal  Company,  then  united  with  the  Birmingham 
and  Liverpool  Canal  Company,  agreed  to  unite  itself  with  the 
Montgomery  and  Shrewsbury  Canal  Company,  for  the  purpose  of 
converting  those  canals  into  railways.  Late  in  the  year,  the  whole 
was  formed  into  the  Shropshire  Union  Railway  and  Canal  Company, 
the  debts  and  liabilities  of  the  several  Canal  Companies  l)eing  con- 
stituted a  charge  on  the  whole  undertaking,  the  estimated  value  of 
the  canals  and  new  property  being  subscribed,  and  the  whole 
constituting  the  capital,  and  the  purpose  being  to  convert  the 
canals  into  railways,  and  to  make  such  new  railways  as  might  be 
requisite.  The  lines  of  railway  contemplated  were  from  Shrewsbury 
to  Stafford,  no  part  of  the  Shrewsbury  Canal  l)eing  used,  though 
purchased ;  and  from  Crewe,  on  the  Grand  Junction  Railway  to 
Newton,  in  Montgomeryshire,  which  was  formed  chiefly  by  con- 
verting part  of  the  EUesmere  and  Chester  Canal  Railway,  to 
Wolverhampton,  to  be  formed  by  the  conversion  of  the  Birmingham 
and  Liverpool  Canal  into  a  railway ;  and  for  these  purposes  three 
Acts  of  Parliament  were  obtained.  Among  the  liabilities  of  the  Canal 
Companies  was  a  debt  due  from  the  EUesmere  and  Chester  Canal 
Company  to  the  Commissioners  for  advancing  Exchequer  bills  on 
loan  for  public  works.  A  demand  was  made  for  payment  of  this  debt 
before  the  Act  was  obtained,  with  interest,  amounting  to  SOO,00(M., 
and  the  money  was  raised  by  the  personal  bonds  of  canal  share- 
holders as  a  security;  and  then  the  Boyal  Exchange  Assurance 
Company  advanced  the  money,  and  the  Exchequer  Loan  Commis- 
sioners rebating  interest  to  nearly  40,000Z.,  that  sum  was  secured 
to  the  obligors  in  the  bonds  as  a  compensation  for  their  risk. 
Before  the  Shropshire  Union  Act  was  passed,  the  EUesmere  and 
Chester  Canal  Company  obtained  an  Act  authorising  them  to  raise 
money  to  pay  off  the  debt  when  due.    The  Union  Acts  were  passed 
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in   Aagast,  1846,  and   the  capital   authorised   to   be   raised   was       Goopbb 
3,800,0002.,  in  20Z.  shares,  and  an  Act  was  passed  for  leasing  the   thk  shbop- 
whole  undertaking  to   the  London  and   Nortli-Western   Eailway  *^2rLWAT°^ 
Company.     A  call  having  been  made  for  the  purpose,  among  other    and  Canal 
things,  of  meeting  an  instalment  on  the  debt  due  to  the  Royal 
Exchange  Assurance  Company,  in  January  the  bill  was  filed  by 
certain  shareholders,  disputing  the  right  of  the  directors  to  appro- 
priate the  money  in  this  manner.     To   this   bill   the    Company 
demurred  for  want  of  equity. 

Bcbcon  and  Speed,  for  the  demurrer,  [cited  Foss  v.  Harbottle  (l), 
Mozley  V.  Alston  (2),  The  Exeter  and  Crediton  Railway  Ctmipany  v. 
Builer  (3),  and  Lord  v.  The  Copper-Miners'  Company  (4).] 

Russell,  Malins,  and  Westoby,  for  the  bill,  argued,  that,  as  the 
directors  had  ample  powers  of  raising  money  under  the  Union  Act 
for  the  purpose  of  paying  all  liabilities  of  the  concern,  they  had  no 
right  to  apply  the  present  existing  capital  to  the  purposes  they 
endeavoured  to  do,  to  the  detriment  of  some,  and  not  all,  of  the 
shareholders.  The  general  powers  of  raising  capital  were  given  for 
all  the  general  purposes  of  the  Union  Act,  and  capital  should  be 
raised  under  these  powers  for  this,  among  other  the  general 
purposes. 

Knioht  Bruce,  V.-C.  : 

The  facts  seem  to  me  to  be,  that  certain  corporations  were  in 
existence;  those  corporations  were  extinguished,  and  a  new  cor- 
poration formed,  consisting  of  new  members,  and  of  members  of 
the  extinguished  corporations,  all  being  made  members  of  the  new 
corporation;  there  appeared  to  be  nothing  more;  and  why  were 
not  those  debts  to  be  paid  ?  Independently  of  the  case  of  Foss  v. 
Harbottle,  before  Sir  James  Wigram,  V.-C. ;  Mozley  v.  Alston,  before 
the  present  Lord  Chancellor;  The  Crediton  Railway,  before  Sir 
Lancelot  Shadwell,  Y.-C,  and  the  present  Lord  Chancellor ;  and 
Lord  V.  The  Copper-Miners'  Company,  before  the  present  Lord 
Chancellor,  I  should  not  have  been  prepared  to  decide,  that  all  that 
in  each  and  all  of  those  cases  has  been  decided  is  judicially  sound. 
If  not  absolutely  bound,  however,  by  the  doctrines  judicially  stated 
in  them,  I  am  at  least  justified,  I  conceive,  in  acting  upon  them. 

(1)  62  E.  E.  185  (2  Hare,  461).        (3)  73  E.  R  783  (16  L.  J.  Ch.  449). 

(2)  6d  E.  R  520  (1  Ph.  790).  (4)  78  R  R  270  (2  Ph.  740). 
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Cooper       1  think  that  I  shoald  be  acting,  at  least,  against  some  portion  of 

The  Shrop-    ^^^^  ^^^^f  ^^^^  ^  ^^  overrule  the  present  demurrer.    I  decline  doing 

^'ra^lwTy^  so  not  the  less  readily,  because  the  inclination  of  my  opinion  is, 

AND  Canal    that,  were  the  authorities  to  which  I  have  referred  out  of  the  way, 

I   should   decide   the   question  of  equity  before  me  against  the 

plaintiffs.     Let  the  demurrer  stand  allowed,  with  costs. 
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PRIVY  COUNCIL. 


BAXTER'S  PATEJ!^T(1).  i849. 

(13  Junst,  393.)  

The  exteusion  of  a  patent  was  opposed  by  the  apprentices  of  the  patentee,     .     ^^^ 
who  adleged  that  they  should  not  be  able  to  get  employment.     It  appearing, 
however,  that  they  had  been  so  instructed  as  to  be  able  to  get  employment         '-        -' 
in  another  branch  of  the  trade,  no  condition  was  imposed  on  the  patentee 
on  that  account. 

This  was  an  application  for  the  extension  of  the  term  of  a  patent 
granted  in  1885,  for  an  improved  method  of  printing  in  colours,  by 
a  combination  of  copper-plate  engraving  and  wood-cutting. 

Shee  and  Mantagtie  Smith  appeared   for  the  petitioner,  the 
patentee  Baxter. 

A  former  apprentice  to  the  petitioner,  Casgill  Lighton,  now 
appeared  in  person,  and  opposed  the  extension,  on  the  ground  that 
he  and  other  apprentices  had  served  their  time  with  the  petitioner 
under  the  expectation  that  the  patent  would  expire  in  November 
next,  and  that  they  would  then  be  able  to  exercise  the  trade  them- 
selves, and  that  they  had  not  been  properly  taught  any  other  trade 
by  the  patentee.  In  support  of  his  case  he  examined  two  other 
apprentices,  who,  however,  were  now  employed  by  other  firms  as 
wood-block  engravers,  wood-block  engraving  being  part  of  the 
patentee's  business,  at  wages  of  d4«.  and  52«.  respectively,  which 
appeared  to  be  high  wages  for  workmen  of  their  business. 

Lord  Brougham  deUvered  the  judgment  of  the  Court  : 

Their  Lordships  having  heard  the  statement  of  the  case,  and  also 
taking  into  consideration  the  evidence  on  the  other  side,  which  went 
not  so  much  to  show  that  the  patent  ought  not  to  be  extended  as  to 
set  up  a  defence  on  a  special  ground,  their  Lordships  are  clearly  of 
opinion  that  there  is  great  merit  and  utility  in  the  patent ;  that  the 
patentee  has  made  nothing  by  it ;  that,  without  considering  whether 
the  amount  of  loss  is  to  be  set  down  as  a  loss  to  him  as  patentee,  or 
as  a  speculator,  in  selling  the  products  of  his  patent,  at  all  events 
he  has  made  nothing  by  it,  and  an  extension  must  be  given  him. 
(His  Lordship  then  proceeded  to  comment  on  the  utility  and  beauty 

(1)  Present:  Lord  Lanqdale, M.K,      lion.  S.  Lushington,  LL.D.,  Judge  of 
Lord  Brougham,  the  Bight  Hon.  T.      the  Admiralty  Court. 
Pkmbbbton   Leigh,  and  the  Bight 
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Baxtbb'h  of  the  invention.)  The  case  set  up  against  him  does  not  traverse 
any  of  these  positions  ;  and  it  is  peculiar,  and  the  first  case  of  the 
kind.  Lighten,  who  has  been  heard  in  person,  says,  *'  All  this  may 
be  very  true,  but  I  am  in  the  position  of  apprentice  to  the  patentee, 
and  under  my  indentures.  I,  as  well  as  others,  was  to  be  taught 
the  art  and  mystery  of  wood  engraving;  instead  of  which  Mr. 
Baxter  has  only  given  us  moderate  instruction  in  the  general  branch 
of  wood  engraving,  and  chiefly  instructed  us  in  his  own  art  and 
mystery ;  that  is,  for  two  years  out  of  seven  he  instructed  us 
generally,  and  the  other  five  in  learning  the  patent  portion ;  and  we 
shall  not  be  able  to  gain  our  livelihood,  because  we  shall  be  pre- 
vented from  exercising  the  only  trade  he  has  taught  us.*'  If  that 
were  founded  in  fact,  we  should  have  been  compelled  to  put  the 
petitioner  under  terms ;  but,  in  the  first  place,  two  years  out  of 
seven  is  considerable  instruction ;  and  it  appears  that  it  was  so  in 
fact,  because  otherwise  the  apprentices  would  be  unable  to  gain 
their  own  living ;  and  besides,  they  had  further  instruction,  for  they 
cannot  work  the  patent  portion  without  exercising  the  art  of  wood 
engraving.  But  here  one  of  the  witnesses  swears  that  he  has  since 
been  employed  on  delicate  work ;  that  he  receives  84«.  a  week ;  and 
that  he  has  had  a  reward  of  a  book  presented  to  him ;  and  also  that 
only  one  man  besides  the  foreman  receives  more  than  himself,  and 
that  he  had  more  than  two  others.  Then  another  witness  proves  that 
he  has  been  employed  at  52«.  a  week,  (I  must  observe  that  the 
nature  of  this  work  is  such,  that,  from  difiference  of  abilities,  one 
man  will  always  earn  much  more  than  another),  and  that  makes  an 
end  of  the  case ;  for  they  must  have  been  fully  instructed  in  order 
to  earn  such  wages.  We  shall  recommend  her  Majesty  to  extend 
the  patent  five  years,  without  any  condition  at  all. 
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BEASLEY  V.  WILKINSON.  i849. 

(13  Jurist,  649.)  JulyJB. 

A  devise,  by  a  sole  surviving  devisee  in  trust,  of  all  estates  which  at  his     shadwell 
decease  might  be  vested  in  him  as  trustee,  and  which  he  could  devise  with-  v..c. 

out  breach  of  trust,  to  A.  W.,  her  heirs  and  assigns,  upon  the  ti*usts         [  6i9  ] 
affecting  the  same  respectively:    Held  to  pass  the  trust  estates  to  the 
devisee,  A.  W. 

Benjamin  Wilkinson,  being,  at  the  date  of  his  will,  and  at  the 
time  of  his  death,  sole  surviving  devisee,  upon  trust  for  sale,  under 
the  will  of  John  Brittain,  of  freehold  and  copyhold  estates,  devised 
all  estates,  lands,  and  hereditaments  which  at  his  decease  might  be 
vested  in  him  as  trustee,  and  which  he  could  and  might  devise  or 
dispose  of  by  his  will  without  breach  of  trust,  unto  and  to  the  use 
of  his  wife,  the  defendant  Ann  Wilkinson,  her  heirs  and  assigns  for 
ever,  upon  the  trusts  affecting  the  same  premises  respectively.  The 
testator,  Benjamin  Wilkinson,  left  the  defendant  Edward  Wilkinson 
his  heir-at-law  and  customary  heir.  Various  contracts  had  been 
entered  into  by  Benjamin  Wilkinson  for  the  sale  of  portions  of  the 
trust  estates,  but  had  not  been  completed  at  the  time  of  his  death. 
The  defendant  Ann  Wilkinson  declined  to  act  in  execution  of  the 
trusts  of  Brittain's  will,  except  under  the  direction  of  the  Court. 
The  present  suit  was  accordingly  instituted,  and  prayed  a  reference 
to  the  Master  to  approve  of  new  trustees  of  Brittain's  will,  and  that 
the  unsold  estates  might  be  conveyed,  surrendered,  and  assured  by 
all  proper  parties,  so  as  to  vest  the  same  in  the  new  trustees,  when 
appointed.    The  cause  now  came  on  for  hearing. 

Cairns,  for  the  will,  submitted,  whether,  having  regard  to  the 
language  of  Benjamin  Wilkinson's  devise  of  the  estates  vested  in 
him  as  trustee,  the  legal  estate  was  now  vested  in  his  devisee,  Ann 
Wilkinson,  or  in  his  heir  (i). 

Hughes  appeared  for  the  defendants. 

The  Vicb-Chancbllor  held,  that  the  legal  estate  vested  in  the 
devisee. 

(1)  See  Ck)oke  v.  Crawford,  60  E.  R      Mortimer  v.  Ireland,  77  E.  E.  74  (6 
303  (13  Sim.   91);  Titley  v.    Wdsten-      Hare,  196). 
holme,  64  B.  B.  106  (7  Beav.  426); 
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ACCUMULATION— Real  estate  in  Ireland — Thellusson  Act  does  not 
apply  to  Irish  real  estate— It  applies  to  income  arising  from  accumula- 
tion of  rents  of  Irish  property.    Ellis  y.  Maxwell ^4 

ACTION,  CAUSE  OF — Conspiracy — Inducing  breach  of  contract — 
Intent  to  injure— Interference  with  workmen — Obstruction  of  business 
— Intimidation — Indictment— Pleading.    R^  v.  Rowlands    .        .        .615 

ANNUITY— Interest  on  arrears,  right  of  annuitant  to— Fund  in 
Court— Surplus  income  of  fund  reinvested— Annuity  not  paid  for  some 
years  during  progress  of  suit  instituted  by  residuary  legatee — ^Annuitant 
who  had  established  his  right  in  proceedings  directed  by  Court  for 
trying  his  right  may  apply  immediately  for  the  appropriation  of  the 
portion  of  fund  necessary  for  its  payment.     Taylor  v.  Taylor  248 

ABBIT&ATION — Award  as  to  poor  rates— Befusal  of  party  to  recog- 
nize award — ^Distress — Proceedings  against  good  faith— Stay  of  pro- 
ceedings.    See  Poor  Law,  11. 

BILL  OF  EXCHANGE— 1.  Accommodation  bills  —  Dishonour  — 
Becovery  against  indorser — Subsequent  action  by  indorser  against 
drawer — Accrual  of  cause  of  action— Statute  of  Limitations.  See 
Limitations  (Statute  of),  1. 

2.  Notice  of  dishonour — Non-payment  by  acceptor — Bill  dated 

''  London  " — ^Drawer's  address  not  given— Letter  containing  notice  of 
dishonour  addressed  to  drawer,  <<  London" — No  inquiry  made  of 
acceptor — Due  diligence.     Burmester  y.  Barron 688 

BILL  OF  SALE — Notice  to  pay — Defective  notice— Wrongful  sale  of 
furniture  —Proviso  for  quiet  possession  by  grantor — Breach — Trespass 
— Measure  of  damages.     Brierly  y.  Kendall 736 

BUILDING  SOCIETY — Mortgage- Subscriptions  in  arrear — Covenant 
— Bight  of  action  by  trustees — ^Bules — ^Disputes  with  members — Proviso 
for  reference  to  arbitration — Exclusive  remedy — Ouster  of  jurisdiction 
of  Courts—  Omission  of  society  to  appoint  arbitrators  —  Laches — 
Pleading.     Reeves  y.  White 770 

CHAMPEBTY— Conveyance  of  moiety  of  estate  in  consideration  of 
indemnity  against  costs  of  recovering  property  set  aside  on  ground  of 
firaud  [head-note  only]  (1).     ReyneUy,  Sprye 'i90 

CHABITY  AND  CHABITABLE  TBUST— 1.  Lease  of  charity  land 
— Lease  for  999  years — Small  fixed  rent — Covenant  to  lay  out  money  in 
building — Lease  set  aside  after  lapse  of  J.60  years — ^Allowance  for 
building  refused— Onus  of  proof  in  cases  of  alienation  of  charity  pro- 
perty.    Att.-Oen,  y.  Pilgrim 19 

2.  Management— Ordinances  made  under  power  in  charter  set 

aside  as  unauthorized  after  great  lapse  of  time — Scheme  of  management 
and  application  of  income  prejudicial  to  objects  of  charity  set  aside. 
Att,'Oen,  y.  Wyyyeston*s  Hospital 40 

(1)  Full  report  reseryed  for  decision  on  appeal. 
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CHARITY  AND  CHARITABLE  TBUST— 3.  WUl— Direction  to  pay 
to  bankers  '<  a  yearly  sum  of  £100  for  the  sole  use  and  benefit  of 
ministers  and  members  of"  certain  churches  **  who  may  be  persecuted, 
aggrieved  or  in  poverty  for  preaching  or  upholding "  their  doctrines 
held  good — ^Permanency  of  objects  not  necessary  to  constitute  good 
charitable  bequest — Costa.    AU.-Oen.  y.  Lawes 181 

4.  School — Income — Inquiry — Scheme —Decree — '<  Future  rents" 

— Account  against  personal  representatives  of  schoolmaster.  AU.-Oetu 
Y.  Tu/nell 9 

5.  Ecclesiastical  foundation — Grammar  school  annexed  to 

cathedral— Schoolmaster — Removal  firom  office — Cause  of  removal  — 
Publication  of  pamphlet  charging  Dean  and  Chapter  with  misappropria- 
tion of  cathedral  revenues — Jurisdiction  of  Visitor — Bishop  of  diocese — 
Interest — Handamus — Jurisdiction  of  Court.     B.  v.  Dean  of  Rochester    305 

COHPANY— 1.  Shares — ^Allotment— Sale  of  scrip — Neglect  of  scrip- 
holder  to  register — Registration  in  name  of  original  allottee — Sale  in 
order  to  escape  calls — Allottee  held  a  trustee  of  proceeds  of  sale  for 
holder  of  scrip  certificates.     Beckitt  v.  BUhrough 280 

2.  — ^ —  Calls— Amalgamation  of  Companies — Formation  of  new 

Company — Call  for  payment  of  liabilities  of  old  Company — Demurrer  to 
bill  disputing  right  of  directors  to  so  appropriate  call  allowed.  Cooper 
V.  Shropshire  Union  Rail,  and  Canal  Co 796 

3. Railway  Company — Several  classes  of  shareholders 

— Shares  of  different  denominations — Jurisdiction  of  equity  to  restrain 
calls — Preference  of  one  class  of  shareholders — Internal  management  of 
Company — Parties — ^Pleading.     Bailey  v.  Birkenhead^  Jcc»  RaiL  Co.      .     138 

4.  Transfer  of  shares — Unpaid  calls — Refusal  of  Company 

to  register  transfer — Transfer  not  valid  as  against  Company  until  calls 
paid — Companies  Clauses  Consolidation  Act,  1845,  s.  16.  R.  v.  Wing    596 

'    5.  Capital  —  Railway  Company  —  Statutory  powers  —  Shares  in 

another  Company — Power  to  increase  holding — Obligation  to  apply 
funds  only  for  purposes  directed  and  provided  by  special  Act.  Satmnons 
V.  Laing 107 

6. Application  of  capital — Unauthorized  payment  to 

another  Company— Second  Company  having  knowledge  of  breach  of 
trust — Right  of  individual  shareholder  of  first  Company  to  sue  second 
Company — Parties — ^Pleading.     Salomons  v.  Laing  .125 

7.  Winding-up — Contributories — Executors— Deed  of  settlement 

— Executors  not  to  be  proprietors — Right  to  maintain  petition  for 
winding-ui>— Answer  to  petition — ^DifficiUties  stated  to  be  temporary — 
Affairs  of  Company  getting  worse.    In  re  Norwich  Yam  Co.        .         ,123 

COHPROMISE — ^Authority  of  counsel— Suit  between  infant  and  adult 

Compromise  not  binding  on  infant — Want  of  reciprocity — ^Rejection 

by  adult — New  trial— Costs.     Hargrave  y.  Hargrave  .131 

CONFLICT  OF  LAWS^Foreign  Sovereign — Immunity  firom  suit  — 
Foreign  attachment— Prohibition — Property  in  England  belonging  to 
foreign  sovereign  Prince  in  his  public  capacity  cannot  be  seized  under 
process  in  suit  instituted  against  him  in  this  country  on  cause  of  action 
arising  here.     Wadsfvorth  v.  Qiiten  of  Spain  ;  De  Haher  v.  Queen  of  Portugal 

398 

CONSPIRACT — Employer  and  workmen— Inducing  breach  of  con- 
tract—Cause of  action.    See  Action^  Cause  of. 
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CONT&AOT  —  l.  Unlawful  agreement —Public  policy— Fraud  on 
Legislature— Withdrawing  opposition  to  bill  before  Parliament — Agree- 
ment between  Railway  Companies — Division  of  profits — Conveyance  of 
troops  and  mails  —  Lease  —  Condition  precedent  —  Pleading  —  Allega- 
tion of  breach  of  contract.  Shrewsbury  and  Birmingham  Bail,  Co.  y. 
L.  &  N,  W,  Bail,  Co 601 

2.  Solicitor  of  insolvent — Agreement  with  creditor — Promise 

to  pay  sum  of  money  in  consideration  of  withdrawal  of  opposition  to 
discharge  from  custody.     Hall  v.  Dyson 682 

COPY&IOHT— Sale  of  copyright  by  executor— Warranty  of  title— 
Previous  equitable  assignment  to  another  by  author — Equitable  title 
to  copyright— Qucere  whether  in  a  sale  of  copyright  the  law  would 
imply  a  warranty  of  title,     bims  v.  Marryait 462 

CO&POBATION  (MUNICIPAL)— Borough  councillor,  election  of— 
Voting  papers— Place  of  business  is  not  a  *' place  of  abode"— Election 
by  means  of  voting  papers  stating  only  place  of  business  held  no 
answer  to  quo  warranto  information.     B,  v.  Hammond  .        .     674 

COSTS — 1.  Motion — Refusal  with  costs — Motion  cannot  be  renewed 
until  costs  are  paid.     Oldfield  v.  Cohhett 28 

2.  Security  for  costs — Plaintiff  resident  abroad— Defendant  does 

not,  by  simply  defending  an  application  against  him,  lose  his  right  to 
security.     Marrow  v.  Wihon 150 

3.  Taxation — ^Payment  for  legacy  duty  is  not  a  professional  dis- 
bursement— It  should  be  included  in  cash  account  and  not  in  bill  of 
costs.     In  re  Haigh 102 

COUNSEL — Authority  to  compromise  suit.    See  Compromise. 

DAMAOES— 1.  Measure  of— Breach  of  executory  contract -Sale  of 
goods — Direction  to  Jury — Direction  to  give  such  damages  as  would 
leave  plaintiff  in  same  position  as  if  defendants  had  fulfilled  contract. 
CoH  V.  Ambergate  Bail.  Co 369 

2. Trespass— Wrongful  sale  of  furniture  under  bill  of  sale 

— Measure  of  damages  is  value  of  plaintiff's  interest  in  goods  at  time 
of  trespass.    Brierly  v.  Kendall 736 

DISCOVERY — I.  Answer  to  interrogatories— Answer  verbally  full 
but  technically  insufficient- Means  of  obtaining  information — Duty  of 
defendants  to  make  inquiries.     Att.-Gm,  v.  Rces Id 

2.  Production  of  documents— Executor — Order    for   production 

cannot  be  made  against  executor  on  admissions  in  testator's  answer. 
Scott  \.  Wheeler 123 

3.  Privilege — Trustees— Case  submitted  to  counsel  in  con- 
templation of  litigation  and  opinion  thereon — Privilege  as  against 
cestuis  que  trust.     Brown  y,  OakshoU 88 

4.  Discovery  and  production  of  documents  of  title — Con- 
siderations of  the  limits  of  the  right  to  discovery,  in  cases  of  adverse 
title,  of  deeds  and  documents  in  defendant's  possession.  Att.-Uen.  v. 
Thompson 237 

5.  Documents  in  possession  of  solicitors,  as  solicitors  for 

defendants  and  others  not  before  the  Court— Production  not  ordered. 
Cridland  v.  Lord  de  Mauley 795 

6.  Mandamus — ^Enforcement  of  civil  right— Betum  to  writ 

traversed — Order  for  inspection  of  documents  granted.    B,  v.  Ambtrgate, 
Ac,  Bail,  Co,       J, 744 
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SA8E1CEKT  -Watercourse — Prescription  —Enjoyment  as  of  right — 
Interruption  for  less  than  a  year — ^Evidence  of  conviction  of  plaintiff's 
servant  under  local  Act— No  appeal  ag^ainst  conviction — ^Acknowledg- 
ment that  usage  to  draw  off  water  for  irrigation  not  as  of  right — Kew 
trial.     EcUon  v.  Stoaruea  Waterworks  Co 455 

ECCLESTASTICAIj  law  —  School  —  Ecclesiastical  foundation  — 
Cathedral  school  —  Visitor  —  Bishop  —  Jurisdiction.  See  Charity  and 
Charitable  Trust,  d. 

EQX7ITT— The  Court  takes  judicial  notice  of  the  law  of  England  as 
administered  in  courts  of  equity.     Sims  y,  Marryat      ....     462 

ESTATE— Tenants  in  common — One  tenant  alone  occupying  proi>erty 
and  receiving  more  than  just  share — Liability  as  bailiff— Action  of 
account.    Henderson  v.  Eason 628 

EXECUTOB  AND  ADMINISTRATOR -^  1 .  Liability  —  Death  of 
testator  from  infectious  disease  while  on  visit —Destruction  of  furniture 
and  temporary  removal  of  family  to  another  house  on  advice  of  medical 
advisers — Liability  of  testator's  estate — Implied  contract.  Skallcross  v. 
Wright 165 

2.  Physician  —  Attendance    on   testator   for  many  years 

without  remuneration  —  Promise  to  pay  or  to  leave  physician  an 
equivalent— Claim  against  estate.     Skallcross  v.  Wright  165 

3.  Production  of  documents — Order  for  production — ^Admissions 

in  testator's  answer.     See  Discovery,  2. 

4.  Shareholder  —  Contributory  —  Petition  for  winding-up.    See 

Company,  7. 

FIXTURES— Parol  licence  to  remove.     See  Landlord  and  Tenant,  1. 

FRAUD  AND  MISREPRESENTATION— 1.  Fraudulent  conveyance 
— Trader— Insolvency— Conveyance  with  inteot  to  defraud  creditors  — 
Title  of  purchaser  for  value  from  tenant  for  life — Right  of  tenant  in 
tail  under  recovery  deed,     l^arleton  v.  Liddell 505 

2.  Voluntary  conveyance— Subsequent  conveyance  for  value  by 

devisee  of  grantor— 27  Eliz.  c.  4.     Dite  d.  Newman  v.  Rusham  644 

3.  Misrepresentation— Conveyance  of  interest  in  estate — Family 

arrangement — Inadequate  consideration— Ignorance  of  rights — Sup- 
pression of  material  lacts.     Siurye  v.  Sturge 77 

4.  Conveyance  of  moiety  of  estate — Suppression  of  facts — 

Ignorance  as  to  rights— Champerty— Conveyance  of  moiety  of  estate 
set  aside  and  agreement  for  sale  of  other  moiety  declared  void  [head- 
note  only] .     Ueynell  v.  Sprye 290 

5.  Undue  influence— Infant— Release  given  to  executors  shortly 

after  coming  of  age — ^Absence  of  independent  advice — No  proper  exami- 
nation of  accounts.     Thomher  v.  Sheard 169 

6. Security  given  for  father's  debt  held  good,  though 

given  a  few  months  alter  coming  of  age.     Thomher  v.  Sheard    .  169 

GARNISHEE  —  Motion  for  prohibition  —  Mayor's  Court  —  Foreign 
Sovereign — Pleading.     See  Prohibition. 

GOODS,  SALE  OF.     ^>e  Sale  of  Goods. 

HUSBAND  AND  WIFE— 1.  Fund  in  Court -Survivorship— Account 
entitled  ''  B.  B.  H.  A  O.  nis  wife,  their  stock  account  "—Wile's  right  to 
dividends  umeceived  during  life  of  husband.    Laprimaudaye  v.  Teissier    74 
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HUSBAND  AND  WIFB— 2.  Joint  answer  of  husband  and  wife -Suit 
by  creditor— Debt  due  from  estate  administered  by  wife— Defence  of 
Statute  of  Limitations  set  up  by  wife  alone  —  Interest  of  wife  not 
merged  in  coverture— Statute  sufficiently  pleaded  by  wife.  Beeching  v. 
Morphew 254 

niTANT — 1.  Maintenance  —  Amount  of  maintenance  determined, 
after  death  of  father,  irrespective  of  mother's  ability  to  support  infants 
out  of  her  own  fortune.    Douglcu  y ,  Andretvs 104 

2.  Property— Position,  duty  and  liability  of  trustee  for  infants 

of  estate  created  by  invalid  deed  or  deed  of  doubtful  validity  which  is 
impeached  by  other  parties.     EUty  y.  Lutyens 268 

3.  Compromise  of  suit — Authority  of  counsel.    See  Compromise. 

4.  Belease— Security  given  for  father's  debt — Undue  influence. 

See  Fraud  and  Misrepresentation,  6,  6. 

INJUNCTION  —  1.  Disputes  between  Bailway  Company  and  con- 
tractor—  Contractor  holding  forcible  possession  of  line  —  Collisions 
between  workmen  —  Contractor  restrained  and  account  and  issue 
directed — Consideration  of  principle  on  which  Court  may  in  certain 
cases  interfere  to  prevent  a  contract  from  being  performed  in  specie. 
E<ut  Lancashire  Bail,  Co.  v.  Hattersley 215 

2.  Bailway  Company  —  Statutory  authority  to   make  line   of 

certain  length— No  means  or  intention  of  completing  whole  line  autho- 
rised by  Act  —  Injunction  at  instance  of  shareholder  restraining 
employment  offunds  in  construction  of  part  only.    Cohen  y.  Wilkinson      54 

3.  Patent — Plaintiff  successful    at    trial — Bill  of   exceptions — 

Injunction  granted  before  bill  of  exceptions  disposed  ot  Bridson  y. 
Benecke 1 

4.  Warrant  of  attorney— Agreement  between  debtor  and  creditor 

— Judgment  not  to  be  entered  up  so  long  as  premiums  paid  on  life  policy 
effected  to  secure  debt  —  Lapse  —  Bevival  of  policy  on  payment  of 
premium  by  creditor  four  days  after  final  date— Befusal  of  Court  to 
relieve  debtor  against  consequences  of  default — Injunction  to  restrain 
debtor  for  suing  out  execution  on  warrant  of  attorney  refused. 
Winthrop  v.  Murray 285 

And  see  Lands  Clauses  Acts,  5 ;  Waste. 

INNKSBPEB— Liability  for  loss  of  guest's  money — Gross  contribu- 
tory negligence  of  guest — Money  left  in  public  room  —  Evidence  — 
Direction  to  jury— Whether  contributory  negligence  in  such  a  case 
must  be  gross — Qtuxre,    Armisiead  y.  Wilde 450 

LANDLOBD  AND  TENANT— 1.  Fixtures -Parol  Ucence  by  land- 
lord to  enter  premises  and  remove  fixtures  after  expiration  of  tenancy 
— ^Refusal  of  new  tenant  to  permit  removal— Trover.    Boffey  y.  Henderson 

571 

- —  2.  Notice  to  quit — Tenancy  of  parish  property — Lease  in  writing 
— Signed  entry  in  vestry  book— Beal  Property  Limitation  Act,  1838, 
s.  8.     Doe  d.  Lamdell  v.  Qowtr 581 

3.  Expiration  of  lease — Tenant   holding   over— Such  terms  of 

former  lease  as  are  consistent  with  yearly  tenancy  are  implied.  Hyatt 
v.  OHffiths 649 

4. Farming  lease  —  Covenant  that  tenant  may  sow 

wheat  on  portion  of  arable  land  at  seed  time  next  after  end  of  term  and 
have  standing  thereof  till  harvest  rent  free  is  a  term  which  may  be 
incident  to  a  yearly  tenancy.    Hyatt  y.  Griffiths 549 

-^-  5.  Farming  agreement — Tenant  from  year  to  year— Stipulation 
that  texuknt  should  not  sell  produce  from  larm— Sale  of  straw  after 
determination  of  tenancy — Pleading.     Mussey  y.  Uondall    .        .        •    477 
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ULNDLOBD  AND  TENANT— 6.  Use  and  occupation— Action  by 
mort^a^or — Notice  of  claim  of  mesne  profits  served  on  tenant  by 
mortgagee  —  Recovery  of  rent  by  mortgagor  —  Pleading.  WiUon  v. 
Dunn 471 

LANDS  CLAUSES  ACTS— 1.  Construction— As  to  what  amounts  to 
a  '<  wilful  refusal "  within  the  Act.  In  re  Windsor ^  Staines  and  8.  W,  Rati. 
Act 163 

2.  Contract  to  purchase  lands— Specific  performance — ^Agreement 

to  pay  interest  from  day  works  commenced  till  purchase-money  paid — 
Delay  in  taking  possession  or  commencing  works  —  Decree  for 
immediate  specific  performance  refused.  Bodinyton  y.  O,  W,  Bail.  Co,     790 

3.  Compulsory  purchase  of  lands— Notice  to  treat — Entry   oxi 

lands— Time  of  entry— Lands  Clauses  Consolidation  Act,  1840,  as.  18, 
86,  123.     Marquis  of  Salisbury  v.  O.  N.  Bail.  Co 691 

4.  Compensation— Award— Costs— Award  in  excess  of  Company's 

o£fer  as  to  part  of  compensation  claimed — Finding  that  no  damage  h&s 
been  suffered  as  to  another  part  of  claim  in  respect  of  which  Company 
offered  nothing — Landowner  entitled  only  to  costs  of  arbitration 
incident  to  claim  in  respect  of  which  compensation  awarded.  E.  v. 
Biram 751 

5.  Mortgagee — Right  to  compensation — ^Interest  in  premises 

— Mortgage  for  fixed  term — Entry  of  B&Uway  Company  on  lands — In- 
junction er^anted  until  mortgagee's  interests  paid  or  secured.  JUinketi  v. 
East  and  West  India  Docks^  &c.  Bail.  Co 9o 

6.  Lands   subject    of    administration    suit  —  Infants   and 

married  women  interested  in  lands— Beference  to  Master  in  interest  of 
parties  under  disability — Costs  of  petition  and  reference  payable  by 
Company.     Picard  v.  Mitchell 149 

LAND  TAX— Assessment— Water  Company — ^Assessment  on  land 
occupied  by  water  pipes —  Liability— Distress— Trespass  — Pleading^. 
Chelsea  Waterworks  Co.  v.  Bowley 482 

LICENCE — Parol  licence  to  remove  fixtures  after  expiration  of 
tenancy.    See  Landlord  and  Tenant,  1. 

LIMITATIONS  (STATUTE  0F)-1.  Accrual  of  cause  of  action— BUI 
of  exchange— Accommodation  bill — ^Dishonour — Recovery  of  amount  by 
indorsees  in  action  against  indorsers— In  action  by  indorser  against 
drawer  held  that  statute  runs  from  dishonour  of  bill,  not  from  payment 
by  indorsers.     Webster  v.  Kirk 741 

2.  Acknowledgment  in  bar— Bond — Condition  to  replace  stoclc 

and  to  pay  sum  equivalent  to  dividends— Payment — Pleading — ^Evidence 
— Burden  of  proof— Measure  of  damages,     blair  v.  Ormond  .     529 

3.  Pleading  statute — Creditors'  suit — Joint  answer  of  husband 

and  wife— Wife  administratrix— Plea  of  statute  by  wife  alone— Held 
that  statute  was  sufficiently  pleaded.     Beeching  v.  Morphew        •        .    254 

4.  Adverse  possession  —  lyectment  —  Landlord  and  tenant  — 

Encroachment  by  lessee  on  adjoining  land  belonging  to  same  landlord 
— Held  that  adjoining  land  could  not  be  taken  as  part  of  demised  land 
in  respect  of  which  rent  was  paid  and  that  right  was  barred  by  20  years' 
occupation,     ihe  d.  Baddeley  v*  Massey 493 

5. Mortgagor  and  mortgagee — Payment  of  interest  by 

mortgagor  not  in  possession — Tenant  at  will  bound  by — ^Beal  Property 
Limitation  Acts,  1833   and  1887  (8  &  4  Will.  IV.  c.  27,  ss.  2,  84  : 

7  &  8  Will.  IV.  &  1  Vict.  c.  28).    Doe  d.  Falmer  v.  Byre       .  .488 
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lilMITATIONS  (STATX7TB  OF)— 6.  Adverse  possession— Xyectment 
— Purchaser — Person  ** claiming  under"  a  mortgage  witliin  the  &eal 
Property  Limitation  Act,  1837  (7  &  8  Will.  IV.  A;  1  Vict.  c.  28)— 
Period  of  limitation  runs  from  date  of  paying  off  principal  and 
interest— Beal  Property  Limitation  Act,  1833  (3  &  4  Will.  IV.  c.  27), 
88.  2,  3.     Doe  d.  BaddeUy  v.  Masaey 493 

7. Parish  property — Tenancy — Lease  in  writing — Notice  to 

quit — ^Beal  Property  Limitation  Act,  1833,  ss.  2,  8.    Doe  d.  Lansdell  v. 
Oower 581 

MANDAJiTJS— 1.  Bailway  Company  —  Non-completion  of  line  — 
Laches— Motion  may  be  grounded  on  demand  made  by  shareholder  in 
Company.     K  v.  Arnbergatt,  &c.  Rail,  Co 485 

2.  Construction   of  line — Highway— Neglect  to   construct 

bridge  to  carry  highway  over  line— Option — Railways  Clauses  Con- 
aolidation  Act,  1845,  s.  46.     South  Eastern  Rail,  Co,  y.  Reg.  .        .     541 

3.  Heturn — Pleading — Prosecutor  may  plead  several  matters  to 

return,  by  leave  of  the  Court.    R,  v.  Ambergatey  &c.  Rail,  Co,       .        .     744 

4. Enforcement  of  civil  right— Order  for  insi>ection  of 

documents  granted  where  return  is  traversed.      H,   v.  Ain&rgate,  &c. 
Rill.  Co 744 

MTfl'RKPBESENTATION.     See  Fraud  and  Misrepresentation. 


_*  mi  H> 
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MONET  COUNTS  —  Money  paid  —  Payment  by  accommodation 
acceptor — Implied  contract  of  indemnity — Partnership — Acceptance  by 
one  partner — Parties  to  action.    Driver  v.  Burton        ....    766 

MOATOAOE — 1.  Insurance  of  mortgaged  property — ^Bight  of  mort- 
gagee, in  absence  of  express  contract,  to  insure  premises  and  add 
premiums  to  mortgage  debt.     Dohaon  y.  Land 286 

2.  Foreclosure  —  Decree  —  Account  —  Day  of  payment  fixed  — 

Subsequent  receipt  of  rents  by  mortgagee— Order  to  continue  accounts 
and  extend  time  for  payment — No  order  for  immediate  payment  of 
interest  and  costs.     Buchanan  y.  Oreenway 117 

3.  Trustee  —  Breach    of    trust  —  Suit    by    cestuis    que 

trust  pending  —  Receipt  of  mortgage  money  —  Mortgagee  in  trust 
restrained  from  receiving  mortgage  money—Solicitor  to  cestuis  que 
trust  appointed  to  receive  it  without  security.     Snare  y.  Baker  793 

NEGLIGENCE— Innkeeper— Loss  of  guest's  money— Contributory 
negligence.    See  Innkeeper. 

NOTICE.     See  Registration  of  Title. 

PAJStTNEBSHIP — Exclusion  of  partner — Ix^unction — Disagreement 
between  partners— Proposal  for  retirement — ^Acceptance —Condition — 
Dissolution.    Hall  y.  Hall 134 

And  Bee  Money  Counts. 

PATENT — 1.  Extension  of  term— Application  opposed  by  patentee's 
apprentices— Patent  extended  without  condition.    Baxter's  Patent 


2.  Infringement — Injunction  refused  on  ground  of  delay. 

y.  Benecke 


799 

Brideon 
1 


0 


PLEADING.    See  Limitations  (Statute  of),  3 ;  Prohibition. 
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POOB  LAW— 1.  Officer— Clerk  to  guardians —Blection  to  office- 
Validity  of  election— Majority  of  votes— Chairman  present  but  not 

voting — Quo  warranto.     R,  v.  OrijfUha 396 

And  see  B,  v.  Omrdutns  of  8t.  Martin' B-in-ihe-Fidds  .        .    385 

2.  Settlement— Order  of  removal— Appeal— Five  years' residence 

—  Wife  of  Irishman  without  English  settlement  —  Removability -- 
Maiden  settlement.     Much  HooU  v.  PreaUm ^^ 

3. Child  of  Irish  parents— TTnemancipated  daughter 

under  21— Birth  settlement  in  English  parish— BesideUce— Settlement 
of  father— Bemoval  to  Ireland— Order  of  removal  to  birth  settlement 
confirmed— Poor  Bemoval  Act,  1845  (8  &  9  Vict.  c.  117),  s.  2.  /?.  v. 
InhahHantB  of  St,  Oiles  without  Cripplegate ^^ 

4. Married  woman— Unbroken  personal  residence 

for  10  years— Absence  of  husband  for  two  years— No  apparent  intention 

to  return  —  Disruption   of  husband's  residence    rendering  wife  wd 

children  removable.     B,  v.  Inhabitants  of  Llandly,  Brecknockshire        .    329 

And  see  S.P.  B,  v.  Inhabitants  of  Manchester *^ 

6. Belief  given  to  parent  on  account  of  ^^^**f?5 

is  relief  received  by  the  children  within  the  Poor  Bemoval  Act,  1846 
(9  &  10  Vict.  c.  66),  s.  1.     B.  v.  InhabitatUs  of  Sltavinffton-cum-Oresty.    3««> 

6. Interruption  of  residence  by  eatecution  of 

prior  order  of  removal.     B.  v.  Inhabitants  of  Galdecote  ,         ,         .        .    339 

7. Imprisonment  out  of  parish  —  Break  of 

residence— Time  during  which  pauper  is  in  prison  cannot  be  taken 
into  consideration  when  computing  period  of  residence —Construction 
of  Poor  Bemoval  Act,  1846  (9  &  10  Vict.  c.  66),  s.  1.  HaHfUld  j> 
Botherfield -    ^^ 

S.  P.  B,  V.  St.  Andreto,  Holbom ^ 

8.  Bating  —  Principle  of  assessment  —  Occupiers  of  **  chemical 

works,  lands  and  building" — ^Fixed  machinery — ^Chambers  used  for 
manufacture  of  sulphuric  acid,  attached  but  not  affixed  to  freehold- 
Fixed  machinery  increasing  rateable  value  of  buildings.  B.  v.  -^^^'^'^ 
andllvuHirth ^^ 

9. Commissioners    under    local    Act — ^Beservoirs    for 

supply  of  water  to  mills — Public  purposes— Beneficial  occupation.  ^^ 

Y,  Inhabitants  of  Kentmere .563 

10. Bateable    value  —  Waterworks    Commissioners  — 

Value  of  annual  tenancy— Statutory  restrictions,  whether  to  be  ^^^^ 
into  account  in  arriving  at  annual  value.     B,  y.  Overseers  of  Lonywooa 

1 1 . Beference  to  arbitration — Award  making  con- 
siderable reduction  in  rateable  value — Small  error  in  figures — Award  not 
setaside— Subsequent  refusal  of  new  vestry  to  recognise  award— ^I'^*' 
tress  for  rate  on  original  assessment — Proceedings  against  good  fjBUth-^ 
Beplevin— Stay  of  proceedings.     L,  <fe  jV.  W,  Bail.  Co.  v.  Bedford       .    75  i 

POWEB — 1.  Execution — Power  to  appoint  among  children— General 
devise  to  child  does  not  operate  as  execution  of  power— Wills  Act,  l^^J' 
s.  27.     Cloves  V.  Awdry 179 

2.  Will — No  direct  reference  to  power — Limited  power- 
Devise  of  **  all  my  real  estate  over  which  I  have  any  disposing  power'' 
—Held  to  pass  only  unsettled  patrimonial  estate  and  not  to  operate  a* 
execution  of  power  over  estates  held  by  testator  as  tenant  for  life  witb 
power  to  appoint  among  children.     Cooke  v.  Cunliffe   .  .         .439 

3. Limited  power — Condition^Marriage  with  consent 

— Condition  precedent — Second  marriage — Appointment  to  son  of  first 
marriage,  validity  of.     Beaumont  v.  Squire 713 


ct. -■ 
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POWEB— 4.  JBxecution— Will — Power  to  charge  estate  with  sum  for 
portions  of  younger  children — Appointment  to  married  daughter  for  her 
separate  use— Restraint  on  anticipation,  validity  of.  Dickinson  "v.  At  ort,    278 

6. Fraudulent    appointment  —  Part    of   trust    funds 

acquired  by  appointor  in  breach  of  trust  —  Appointment  made  by 

1  collusive  arrangement  with  four  out  of  five  children  who  were  objects 

of  power— Second  appointment.     Aakham  y.  Barker     .        .         .        .152 

P&ACTICE — 1.  Fund  in  Court— Observations  on  effect  of  carrying 

!l.  over  funds  to  separate  accounts  in  Accountant- General's  books,  and  as 

I  to  the   importance    of  affixing  appropriate  headings  thereto.      In  re 

Jervaise 76 

2.  Motion — Costs  of  former  motion  unpaid — Motion  cannot  be 

.  ^  renewed  until  former  costs  paid.     OldfiM  v.  Cobbett    .        .        .        .28 

•^''  3.  Motion  by  defendant  to  dismiss  bill  without  costs — Offer 

^^  -  of  all  relief  sought — Further  demand— Motion  refused  with  costs — Con- 

sideration of  circumstances  at  hearing.     Hennet  v.  Luard  .  .     147 

4.  Stay  of  proceedings.     iSee  Poor  Law,  11. 

P&OHIBITXON — Suit    against    foreign  Sovereign— Mayor's  Court — 
Foreign  attachment — Qamishee — Pleading — Time  at  which  defendant 
or  garnishee  may  apply  for  prohibition — Writ  may  issue  at  instance  of 
;ats^  stranger.     IVaUsworth  v.  Queeii  of  Spain ;  De  llaber  v.  Queen  of  Fortugal    398 

^^  dUO  WA&&ANTO— Office    of   public    nature— Clerk  to   Poor   Law 

Brc*^  guardians— Quo  warranto  lies  for  office,  though  not  immediately  derived 

^  ^  from  Crown,  if  it  be  so  mediately,  or  an  independent  substantive  office 

JJ^"  or  of  a  public  nature.     H,  v.  Guardians  of  St,  Martin* s-in^the-Fieids     .     385 

*^^  And  see  B.  y.  Griffiths 396 

BAILWAT  COMPANY— 1.  Contract  — Unlawful  agreement— Agree- 
^^^^  ment  between  Companies — Withdrawal  of  opposition  to  bill  before 
^^J:        Parliament— Division  of  profits.     /See  Contract,  1. 

Ijt^  2.  Statutory  authority  to  make  line  56  miles  long— Besolution 

x.i^--'         to  construct  4  miles  only  and  to  abandon  rest  of  line— Illegality— 

Statutory  powers  granted  to  Railway  Companies  given  only  in  con- 

.^  t       temptation  of  completion   of  whole  work  for  public   good.     Cohen  v. 

^^  ,         Wilkinson 47 

•  '  3. No  means  or  intention  of  completing  whole  line  autho- 

rized  by  Act — Injunction  at  instance  of  shareholder  restraining 
^^^\m  employment  of  funds  in  construction  of  part  only.  Cohm  v.  Wilkinson 
be**^  64 

U'^:  y  4^  Non- completion    of   line  —  Laches  —  Mandamus  —  Motion 

grounded  on  demand  made  by  shareholder  in  Company.  Ji,  v.  Amhergate^ 
kifl^^        <fcc.  Bail.  Co 485 

v^^Dt^  o.  Constructionof  line— Highway — Neglect  to  construct  bridge 

^0^-^       to  carry  highway  over  line — Mandamus — Option— Bail  ways   Clauses 
l'^^  Consolidation  Act,  1845,  s.  46.     Souih  Eastern  Bail.  Co.  v.  Bey.  .         .541 

^ej»  HATE- 1.  Lighting  and  improvement  rate — Liability  to  assessment 

7t  iff"       — Water  Company — Assessment  of  pipes  and  mains — Construction  of 

^  \  \7'       Lighting  Act— **  Tenements."    East  London    Waterworks  Co.  y.  Mile  End 

Old  Town  Trustees 552 

^^  2.  Poor  rate.     See  Poor  Law,  8—11. 
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HEaiST&ATION     OF    ASSX7&ANCSS  —  Conveyance    of   lands    in 

J$        Middlesex  —  Begistration  —  Marriage    settlement  —  Effectual    against 

prior    unregistered    conveyance  —  Party  claiming    under   settlement 

having  notice  oi  umegistered  conveyance  alter  marriage  but  before 

of  ^        registration  of  settlement.     Elscy  v.  Lutyeua 268 
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SALE  OF  GOODS— 1.  Contract— Variance  between  bought  and  sold 
notes — **Dunlop'0  iron"  and  '^Scotcli  iron"  — No  signed  entry  in 
broker's  book — Evidence  of  ratification— Note  or  memorandum  in 
writing—  Statute  of  Frauds,  s.  17  (Sale  of  Goods  Act,  1803,  s.  4).  Sieve- 
wright  v.  Archibald 3d*i 

'2.  Executory  contract — ^Notice  to  seller  of  intention  not  to  accept 

further  deliveries—Seller's  right  to  sue  without  tendering  balance  of 
goods — Corporation — Authority  of  agent — Measure  of  damages.  Cort  v. 
Ambergate,  Ac,  Bail,  Co 369 

SETTLEMENT— 1.  Construction — Charge  how  raiseable —Discretion 
of  trustees — Duty  to  cut  timber— Tenant  for  life  and  remainderman — 
Iig unction.     Marker  v.  Kekewich 291 

2.  Construction  of  gift  over  upon  death  before  becoming 

entitled  to  payment.     In  re  WilliatM 105 

3.  Ante-nuptial  agreement— Covenant  to  settle  after-acquired 

property— Husband  insolvent  at  time  of  marriage —Right  of  assignees 
to  property  subsequently  descended — Begistration — Priority.  Hartley  y. 
Green 62 

4.  Voluntary  settlement — Construction — Child  attaining  21  and 

dying  in  lifetime  of  tenant  for  life — Vested  interest— '<  Such  "  children. 
Skipper  v.  A'lw^  . 6 

SOLICITOR  —  Liability  —  Undertaking  —  Petition  —  Misjoinder  of 
parties — Undertaking  by  counsel  to  amend — Solicitor  not  personally 
responsible  for  performance  of  undertaking.    In  re  WiUtams     .        .158 

SPECIFIC  PERFORMANCE— 1.  Uncertainty  in  extent  or  boundary 
of  property  arising  from  instrument  not  having  received  any  legal 
construction  not  ground  for  refusing  specific  performance.  Monro  v. 
Taylor 194 

2.  Railway  Company— Purchase  of  lands  under  statutory  powers 

— ^Agreement  to  pay  interest  from  commencement  of  works  till  payment 
of  purchase-money — ^Delay  in  commencing  works — Suit  for  immediate 
specific  performance  refused.    BodinyUm  y.  G,  \V,  Bail.  Co,         .        .     790 

STATUTE  OF  FRAUDS.     See  Sale  of  Goods,  ] . 

STATUTES— 8  &  4  Will.  IV.  c.  27  (Real  Property  Limitation  Act, 
1833),  ss.  2,  3,  8,  34.     See  Limitations  (Statute  of),  5—7. 

7  Will.   IV.  A   1    Vict.    c.    26   (Wills  Act,  1837),   s.  27.      See 

Power,  1. 

c.  28  (Real  Property  Limitation  Act,  1837).    See  Limitations 

(Statute  of),  5,  6. 

8  &  0  Vict.  c.  16  (Companies  Clauses  Consolidation  Act,  1845), 

s.  16.     See  Company,  4. 

c.  18  (Lands  Clauses  Consolidation  Act,  184S),  ss.  18,  85, 

123.     See  Lands  Clauses  Acts,  3. 

c.  20  (Railways  Clauses  Consolidation  Act,  1845),  s.  46« 

See  Railway  Company,  5. 

c.  117  (Poor  Removal  Act,  1845),  s.  2.   .See  Poor  Law,  3. 

0  &  10  Vict.  c.  66  (Poor  Removal  Act,  1846),  s.  1.     See  Puor 

Law,  5,  7. 

TENANT  FOR  LIFE— Charge,   how  raiseable— Timber— Discretion 
of  trustees.     See  Settlement,  1. 
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^^.  ^  TENANTS  IN  COMMON— Action  for  account.     See  Estate. 

■^zj:ii^  TBE8PA88 — Wrongful  sale  of  g^oods — Furniture— Assignment — Bill 

\^il        of  sale — Sale   after  defective  notice — Measure  of  damages.    Brierly  v. 

Kendall 736 

n:c:t  ntUST — 1.  Appointment  of  new  trustees — Power  enabling  surviving 

'^1  ^^       trustee  to  appoint  in  place  of  trustee  dying  or  residing  abroad — Sur- 

z%^         viving  trustee,  although  Mmself  residing  abroad,  may  appoint  another 

trustee  in  place  of  one  deceased.     O'Reilly  v.  AldevBim        .  .    233 


f. 


2.  Permanent  residence  of  trustee  abroad  entitles  cestuis 

que  trust  to  have  new  trustee  appointed  in  his  place.     (yReilly  v.  Aldersou 

233 


^ ..  3.  Duty  of  trustees  to  appoint  new  trustees  impartially  as 

between  cestuis  que  trust  and  not  without  communication  with  them. 
(yReilly  v.  Aldersou 233 

^^.yj.  4.  Trustee— Breach    of  trust— Mortgage — Foreclosure — Trustee 

'     :         restrained  from  receiving  mortgage  money.     See  Mortgage,  3. 

5.  Trust  fund  —  Payment  into  Court — Contingent  interest  in 

„j^£,       fund — Motion  for  payment  into  Court  refused  where  no  danger  to  fund 
^"•^       shown.    Ro88y,Ro8» 26 

6.  Trust  for  infants — Estate  created  by  deed  impeached  by  third 

party.    See  Infant,  2. 

):P^"  VENDOK    AND    PUBCHASEB —1.  Specific   performance  —  Sale  of 

'  lands  described  as  *<  partly  freehold  and  partly  leasehold  "—Bight  of 

^  purchaser  to  have  boundary  between  freehold  and  leasehold  property 

or  ^  defined— Uncertainty  in  extent  or  boundary  of  property  arising  from 

^  ^/ ;  instrument  not  having  received  any  legal  construction  not  ground  for 

:«•  ^  refusing  specific  performance — ^Delay  in  completing  title  —Costs  of  suit. 

Monro  v.  Taylor 194 

^^'^U  2*  Contract  by  lessee  for  sale  of  leaseholds  held  under 

uii  P^'l;        ecclesiastical  corporation — Treaty  for  renewal  going  on  at  time  of  sale 
r'as^.        — ^Expense  of  renewal,  by  whom  payable.     Monro  y,  Taylor  .     194 

3.  Title — Conditions  of  sale— Sale  in  lifetime  of  tenant  for  life — 

Power  to  sell  only  after  her  death — Condition  providing  for  parties 
joining  in  conveyance  who  have  no  power  to  do  so — Time  limited  for 

tati^s^         notice  of  objections — Waiver.     Moaley  y.  Hide 344 

4.  Sale  by  Court  —  Conditions  of  sale  —  Delay  in  completion  — 

,.  ^  Delay  in  delivering  abstract  —  Liability  of  purchaser  for  interest  — 

Observations  on  De  Visme  v.  De  Visme  (84  B.  B.  83  ;  1  Mac.  A  O.  836). 

,.^        Rowley  Y,  Adams 144 

6. Delay  in  completion  due  to  inability  to  make  out 

f^j^        title — Interest  on  purchase-money,  from  what  period  payable.    Robert- 
let,i^         gouY.SkelUm 121 

^  6.  Confirmation  of  report — Subsequent  accident  to  buildings 

s.  1^           — Damage  to  adjoining  property — Beinstatement  and  repair  of  pre- 
mises —  Liability    of  purchaser    to    indemnify   vendor.      Robertson  v. 
4«         Skelton 89 


WABBANT    OF  ATTOBNET— Attestation— Warrant    attested   by 

solicitor  acting  for  both  plaintiff  and  defendant  —  Lapse  of  time  — 

p,j,'         Waiver  of  objection— Judgment  set  aside.      Hirst  v.  Hannah    .        .    500 

And  see  Injunction,  4. 
fcte^^^  WABBANTY— Of  title— Copyright— Assignment.     See  Copyright. 
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WASTE — ^Equitable  tenant  for  life  in  poMesaion — ^Waste  by  tenant 
for  life  and  his  lessee — ^Refusal  to  allow  trustee  to  inspect  land — ^Bject- 
ment  by  trustee— Injunction— Befiisal  of  Oourt  to  continue  injunction, 
altbougrb  plaintiff  offered  to  grivo  ^ui<^oi^l^^fir-     Pugk'v.  Vaugftan    .     160 

WATEKGOUBSE — Enjoyment  as  of  rigbt — ^Prescription.  See  Base- 
ment. 

WILL — 1.  Construction — Obar^  of  debts  and  legacies — ^Mixed  ftind 
—Conversion — ^Incumbrances — Besidue  undisposed  of— Destination  of 
residue.     Shallerosa  y.  Wright 155 

2.  Annuities — Devised  estate — ^Primary  charge — ^Exonera- 
tion of  personal  estate.     Lomax  v.  Lomax 94 

3.  Gift  of  annuity  to  wife  on  death  or  insolvency  of  husband 

— Annuitant's  wife  surviving  testator — Gift  held  not  to  extend  to 
annuitant's  second  wife.     Boreham  v.  Bignall 255 

4.  Gift  to  class — '^  Next  of  kin  and  legal  personal  repre- 
sentatives"—  Period  of  ascertaining  class  —  Joint  tenants.  BoJ^y, 
Oihson 33 

5.  Condition  —  Devise  —  Infant — Marriage  with  consent — 

Second  marriage — Power  of  appointment — Appointment  to  son  of  first 
marriage — Condition  precedent.    Beaumont  y.  Squire  .  .        .713 

6.  Legacy — Lapse — Implication — Gift  to  children  of  legatee 

not  implied  after  an  express  estate  for  life.     Banelagh  y.  Ranelagh    .       70 

7.  Infant— Maintenance — Presumptive  interest  —  Testator 

in  loco  parentis — Legatee  held  entitled  to  maintenance  only  during 
minority.    Budge  y.  Winnall 119 

8.  Devise— Property  passing  by  will— Emblements— Devise 

of  real  estate  in  testator's  occupation  to  A. — Gift  of  live  and  dead 
stock  and  personal  estate  to  B. — Emblements  on  real  estate  held  to 
pass  to  B.    Budge  Y.  Winnall 119 

9.  <*  Issue  " — Sense  in  which  word  used  may  be  determined 

by  fact  that  it  is  used  in  same  will  as  equivalent  to  ''  children." 
Edwards  v.  Edwards 30 

10.  Substitution—"  Or  "  not  read  as  '*  and  "  where  purpose 

manifestly  substitution  of  objects  and  not  succession.  Speakman  v. 
Speakman 275 

11.  "  Heirs  "  construed  "  issue,"  not  "  children,"  although 

construction  renders  will  void  for  remoteness.  Speakman  y.  Speakman    275 

12.  Heirlooms — As  to  custody  of  plate  in  interval  before 

anyone  entitled  in  possession.    Ellis  y.  Maxwell 34 

13.  Bequest  to  grandson  with  gift  over  to  next  of  kin  on 

death  of  grandson  under  21  without  issue — Distribution  to  be  "  in  such 
proportions  and  manner  as  is  provided  by  the  Statute  of  Distributions  " 
— Held  to  mean  next  of  kin  at  testator's  death.    Bird  y.  Luckie        .    297 

14.  Estate  of  trustees— Devise  to  trustees  and  their  heirs 

(before  Wills  Act,  1837)— Some  trusts  requiring  legal  estate  to  remain 
in  trustees— Legal  estate  in  fee.     Brown  y.  Whiteway  .  .261 

16.  Devise  —  Estate  in  fee  —  Executory  devise— Estate  for 

life  by  implication— '< Die"  construed  death  in  lifetime  of  testator. 
Oee  y.  Mayor  of  Manchester 653 

16.  Trust  estates — Surviving  devisee  in  trust— Devise  of  all 

estates  vested  in  testator  as  trustee— Held  to  pass  trust  estates  to 
devisee.     B»uley  y.  Wilkinson 801 
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WJJLiL — 17.  Construction — Residuary  g^  in  trust— Direction  to  apply 
part  of  income  for  maintenance  of  testator's  grandchildren  until  21— 
Direction  to  accumulate  surplus  income  and  to  divide  fund  at  21 — Gift 
for  benefit  of  all  grandchildren  bom  or  to  be  born— Period  of  distribu- 
tion— Afterborn  children — Qift  not  confined  to  grandchildren  living 
at  testator's  death — Fund  not  distributable  immediately  on  youngest 
grandchild  for  time  being  attaining  21 — Interest  on  presumptive  shares. 
Mainwaring  y.  Beevor 190 

18.  Residuary  personal  estate — Gift  to  children  of  A.  and  B. 

— Payment  postponed  until  death  of  A.  and  B. — Vested  interest  of 
children  attaining  21 — Aight  to  intermediate  income  during  lifetime  of 
A.  and  B.     Ellia  v.  Maxwell 34 

19.  Bemoteness — Limitations  of  residuary  estate  to  children 

and  their  issue  attaining  26 — Claim  by  persons  in  character  of  residuary 
legatees — Costs.    Boreham  y.  Bignall 255 

20. Limitations  of  property  at  end  of  80  years  held 

void  for  remoteness.     Speakman  y.  Speahrnan 275 

21.  Vested  interest— Bemoteness— Construction  of  bequest 

in  form  of  direction  to  '*pay,  apply  and  divide"  amongst  children 
*  <  when  and  as  "  they  severally  attain  26.    Harrinm  y.  Qrimwood    .      66 

WOBDS— "Heirs."    iSeeWill,  11. 

"  Issue."     See  Will,  9. 

"  Kext  of  kin."     See  Will,  13. 

"  Or."     See  Will,  10. 

<<  Such."     See  Settlement,  4. 


END   OF   VOL.    LXXXV. 


BKADBX7BT,  AONBW,  A  CO.  LD.,  PBINTSBS,  IiONDOM  AND  TONBBXDOK. 


hrph 

3  bios  ObS  AAS  b5^ 


•k\v;- 


...v.-.  ■...•."•       /.•,\\i«^\«*««vv>v.-  .'    '/.v ''•',/ •;•*•'.    


.  ...y.  >;;     ., 


